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22  &  23  Vict.  c.  61. 

An  Act  to  make  further  Provision  concerning  the  Court  for  Divorce 
and  Matrimonial  Causes. 

[ISth  August,  1859.] 

Whereas  it  is  expedient  to  make  further  Provision  concerning 
'*  The  Court  for  Divorce  and  Matrimonial  Causes,"  established  by 
the  Act  of  the  Session  holden  in  the  twentieth  and  twenty -first  years 
of  her  Majesty,  chapter  85  :  Be  it  therefore  enacted  by  the  Queen's  20  &  21. Vict 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  ^'  ^^' 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  In  addition  to  the  Judges  mentioned  in  section  8  of  the  said  Judges  of  the 
Act,  all  the  Judges  for  the  time  being  of  the  Courts  of  Queen's  ^"^{^',^°^^* 
Bench,  Common  Pleas,  and  Exchequer  respectively,  not  already  Jadgcs  of  the 
made  Judges  of  the  Court  for  Divorce  and  Matrimonial  Causes,  Court  for 
shall  be  Judges  of  such  Court. 

II.  The  Judge  Ordinary  of  the  said  Court,  and  eight  or  more  of  Jadge  Ordinary 
the  other  Judges  thereof,  shall,  from  time  to  time,  by  general  orders  "Sf  ^|H®^*^ 
for  this  purpose,  appoint  so  many  sittings  of  the  full  Court  in  every  appoint  t^ 
year,  and  at  such  times  as  may  appear  to  them  necessary  or  conve-  sittingg  of  the 
nient  for  disposing  of  the  matters  arising  in  the  said  Court  which  ""^  ^^' 
may  not  be  heard  and  determined  by  the  Judge  Ordinary  alone ;  and 

the  Judges  of  the  said  Court  shall,  by  a  rota  or  otherwise  as  they 
may  deem  most  convenient,  make  provision  for  the  attendance  of  the 
requisite  number  of  Judges  to  make  a  full  Court  at  the  times  so  ap- 
pointed for  the  sittings  of  the  full  Court. 

III.  The  Judge  Ordinary  shall  have  place  and  precedence  in  the  Precedence  of 
said  Court  next  after  the  Lord  Chief  Baron  of  Her  Majesty's  Court  ^  ^^^  ^^' 
of  Exchequer. 
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The  Court  may      IV.  The  Court  after  a  final  decree  of  judicial  separation,  nullity 
to  c  »S^^"f "  ®^  marriage,  or  dissolution  of  marriage,  may  upon  application  (by 
ohildrea  after  a  petition)  for  this  purpose  make,  from  time  to  time,  idl  such  orders 
final  Decree  of  and  provision  with  respect  to  the  custody,  maintenance,  and  educa- 
P*"*'®^*       tion  of  the  children  the  marriage  of  whose  parents  was  the  subject  of 
the  decree,  or  for  placing  such  children  under  the  protection  of  the 
Court  of  Chancery,  as  might  have  been  made  by  sueh  final  decree  or 
20  ft  21  Vict    by  interim  orders  in  case  the  proceedings  for  obtaining  such  decree 
^'  were  still  pending ;  and  all  orders  under  this  enactment  may  be 

made  by  the  Judge  Ordinary  alone  or  with  one  or  more  of  the  other 
Judges  of  the  Court. 
As  to  mairiage      V.  The  Court  after  a  final  decree  of  nullity  of  marriage  or  disso* 
^^^^^  ^^   lution  of  marriage  may  inquire  into  the  existence  of  ante-nuptial  or 
final  Decree  of  post-nuptial  settlements  made  on  the  parties  whose  marriage  is  the 
Nnllitj  of         subject  of  the  decree,  and  may  make  such  orders  with  reference  to 
arnage.         ^^  apphcation  of  the  whole  or  a  portion  of  the  property  settled 
either  for  the  benefit  of  the  children  of  the  marriage  or  of  their  re- 
spective parents  as  to  the  Court  shall  seem  fit. 
On  a  petition        VI.  On  any  petition  presented  by  a  wife,  praying  that  her  mar- 
by  wife  on  ao-    YiBLge  may  be  dissolved  by  reason  of  her  husband  having  been  euilty 
countofadul-       ^®,  .    ^  ,    ,     .  /         ,^  ^    ^  ,.  ,    i     .,    ? 

tery,  etc.,  both  ^f  adultery,  coupled  with  cruelty,  or  of  adultery  coupled  with  deser- 

hntbandand  tion,  the  husband  and  wife  respectively  shall  be  competent  and 
Sc"  to  wi^i-  compellable  to  give  evidence,  of  or  relating  to  such  cruelty  or  deser- 
denoe.  tion. 

Extension  of         VII.  The  right  of  appedl  to  the  House  of  Lords  given  by  the 
"^\*  *w'^^  fifty-sixth  section  of  the  recited  Act  shall  extend  to  all  sentences 
LordI    ^^^  ^  ^^^  ^^^  judgments  on  petitions  under  the  Legitimacy  Declaration 
Act,  1858. 


23  &  24  Vict.  c.  144. 


An  Act  to  amend  the  Procedure  and  Powers  of  the  Court  for  Divorce 
and  Matrimonial  Causes. 

[2Sth  August,  I860.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 
The  Jodge  Or-      I.  It  shall  be  lawful  for  the  Judge  Ordinary  of  the  Court  for  Di- 
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Torce  and  Matrimonial  Causes  alone  to  hear  and  determine  all  mat-  dinary  may  ex- 
ters  arising  in  the  said  court,  and  to  exercise  all  powers  and  antho-  no^4*^|^te^"n 
rity  whatever  which  may  now  be  heard  and  determined  and  exercised  the  full  Court. 
respectiyely  by  the  full  Court  or  by  three  or  more  Judges  of  the 
said  court,  the  Judge  Ordinary  being  one,  or  where  the  Judge  Ordi-  Judge  Ordinary 
nary  shall  deem  it  expedient,  in  relation  to  any  matter  which  l*e  ^^j^^^^^^^^*^  *® 
might  hear  and  determine  alone  by  virtue  of  this  Act,  to  have  the  one  of  the  other 
assistance  of  one  other  Judge  of  the  said  court,  it  shall  be  lawful  for  Judges. 
the  Judge  Ordinary  to  sit  and  act  with  such  one  other  Judge  accord- 
ingly, and,  in  conjunction  with  such  other  Judge,  to  exercise  all  the 
jurisdiction,  powers,  and  authority  of  the  said  court. 

II.  Provided  always,  that  the  Judge  Ordinary  may,  where  he  Judge  may  di- 
shall  deem  it  expedient,  direct  that  any  such  matter  as  aforesaid  J^^*"^™"'*^^ 
shall  be  heard  and  determined  by  the  full  Court ;  and  in  addition  to  the  full  Court. 
the  cases  in  which  an  appeal  to  the  full  Court  now  lies  from  the  de- 
cision of  the  Judge  Ordinary,  either  party  dissatisfied  with  the  deci-  Appeal  to  the 
sion  of  such  Judge  sitting  alone  in  granting  or  refusing  any  applica-  ^^  Court. 
tion  for  a  new  trial  which  by  virtue  of  this  Act  he  is  empowered  to 

hear  and  determine  may,  within  fourteen  days  after  the  pronouncing 
thereof,  appeal  to  the  full  Court,  whose  decision  shall  be  final. 

III.  Where  there  is  a  right  of  appeal  to  the  House  of  Lords  from  Appeal  to  the 
the  decision  of  the  full  Court  there  shall  be  the  like  right  of  appeal  House  of  Lords. 
to  the  said  House  from  the  decision  of  the  Judge  Ordinary  alone,  or 

with  any  other  Judge,  under  this  Act. 

lY.  The  sittings  of  the  full  Court  shall  be  holden  during  the  Regulation  of 
seventh  and  five  following  days  of  sitting  in  each  term,  and  on  such  *J®  V^}^  ^ 
other  days  as  the  Judge  Ordinary,  with  the  assent  of  the  Lord 
Chief  Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  shall  from  time  to  time  appoint;   and  the 
Judges  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer shall,  by  a  rota  or  otherwise,  as  they  deem  most  convenient, 
make  provision  for  the  attendance  of  the  requisite  number  of  such 
judges  to  make  with  the  Judge  Ordinary  a  full  Court  during  such  22  &  28  Vict. 
sittings ;  and  section  2  of  the  Act  of  the  last  Session  of  Parliament,  ^'  ^^!  ^  ^' 
chapter  61,  shall  be  repealed. 

y .  In  every  case  of  a  petition  for  a  dissolution  of  marriage  it  shall  Court  may, 

be  lawful  for  the  Court,  if  it  shall  see  fit,  to  direct  aU  necessary  ^^ere  one  party 

•'  only  appears, 
papers  in  the  matter  to  be  sent  to  Her  Majesty's  Proctor,  who  shall,  require  Counsel 

under  the  directions  of  the  Attorney-General,  instruct  counsel  to  ^o  ^  appointed 

argue  before  the  Court  any  question  in  relation  to  such  matter,  and  othc^skle " 

which  the  Court  may  deem  it  necessary  or  expedient  to  have  fully 
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20  &  21  Vict, 
c.  85,  8.  45, 
amended. 


Decrees. 


Collusion. 


argaed;  and  Her  Majesty's  Proctor  shall  be  entitled  to  charge  and 
be  reimbursed  the  costs  of  sach  proceeding  as  part  of  the  expense 
of  his  office. 

VI.  And  whereas  by  section  45  of  the  Act  of  the  Session  holden 
in  the  twentieth  and  twenty-first  years  of  Her  Majesty,  chapter  85,  it 
was  enacted,  that "  In  any  case  in  which  the  Court  should  pronounce 
*'  a  sentence  of  divorce  or  judicial  separation  for  adultery  of  the  wife, 
"  if  it  should  be  made  appear  to  the  Court  that  the  wife  was  entitled 
''to  any  property,  either  in  possession  or  reversion,  it  should  be 
''lawful  for  the  Court,  if  it  should  think  proper,  to  order  such 
"  settlement  as  it  should  think  reasonable  to  be  made  of  such  pro- 
"  perty,  or  any  part  thereof,  for  the  benefit  of  the  innocent  party 
"  and  of  the  children  of  the  marriage,  or  either  of  them."  Be  it 
further  enacted.  That  any  instrument  executed  pursuant  to  any  order 
of  the  Court  made  under  the  said  enactment  before  or  after  the 
passing  of  this  Act,  at  the  time  of  or  after  the  pronouncing  of  a  final 
decree  of  divorce  or  judicial  separation,  shall  be  deemed  valid  and 
effectual  in  the  law,  notwithstanding  the  existence  of  the  disability 
of  coverture  at  the  time  of  the  execution  thereof. 

VII.  Every  decree  for  a  divorce  shall,  in  the  first  instance,  be  a 
decree  nisi,  not  to  be  made  absolute  till  after  the  expiration  of  such 
time,  not  less  than  three  months  from  the  pronouncing  thereof,  as 
the  Court  shall  by  general  or  special  order  firom  time  to  time  direct ; 
and  during  that  period  any  person  shall  be  at  liberty,  in  such  manner 
as  the  Court  shall  by  general  or  special  order  in  that  behalf  from 
time  to  time  direct,  to  show  cause  why  the  said  decree  should  not 
be  made  absolute  by  reason  of  the  same  having  been  obtained  by 
collusion  or  by  reason  of  material  facts  not  brought  before  the  Court; 
and,  on  cause  being  so  shown,  the  Court  shall  deal  with  the  case  by 
making  the  decree  absolute,  or  by  reversing  the  decree  nisi,,  or  by 
requiring  further  inquiry,  or  otherwise  as  justice  may  require ;  and 
at  any  time  during  the  progress  of  the  cause  or  before  the  decree  is . 
made  absolute  any  person  may  give  information  to  Her  Majesty's 
Proctor  of  any  matter  material  to  the  due  decision  of  the  case,  who 
may  thereupon  take  such  steps  as  the  Attorney-General  may  deem 
necessary  or  expedient ;  and  if  from  any  such  information  or  other- 
wise the  said  Proctor  shall  suspect  that  any  parties  to  the  suit  are 
or  have  been  acting  in  collusion  for  the  purpose  of  obtaining  a  divorce 
contrary  to  the  justice  of  the  case,  he  may,  under  the  direction  of 
the  Attorney-General,  and  by  leave  of  the  Court,  intervene  in  the 
suit,  alleging  such  case  of  collusion,  and  retain  counsel  and  subpoena 
witnesses  to  prove  it ;  and  it  shall  be  lawful  for  the  Court  to  order 
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the  costs  of  such  oomisel  and  witnesses,  and  otherwise,  arising  firmn 
such  intervention,  to  be  paid  by  the  parties  or  snch  of  them  as  it 
shaQ  see  fit,  indading  a  wife  if  she  hare  separate  property ;  and  in 
case  the  said  Proctor  shall  not  thereby  be  Ailly  satisfied  hia  reason* 
able  costs,  he  shall  be  entitled  to  charge  and  be  reimbnrsed  the 
difference  as  part  of  the  expense  of  his  office. 

VIII.  This  Act  shall  continue  in  force  until  the  31st  day  of  July,  Continuanoe  of 
1862,  and  no  longer.  ^^' 


Further  RiUes  and  Regtdations  for  her  Majesty^ 8  Court  for 
Dworce  and  Matrimonial  Causes,  made  under  the  Provisions 
of  20  §•  21  rtct.  c.  85,21  §•  22  Vict.  c.  108,  22  ^  28  Vict, 
c.  61,  an^  23  ^  24  Vict.  c.  144. 

DISSOLUTION  OF  MARRIAGE. 

Intervention  pending  Suit, 

16.  When  the  Queen's  Proctor,  by  leave  of  the  Court,  mtenrenes, 
he  shall,  within  eight  days  after  such  leave  obtained,  enter  an  ap- 
pearance, and  plead  to  the  petition ;  and  all  subsequent  pleadings 
shall  proceed  between  the  petitioner  and  the  intervener  according  to 
the  rules  established  with  regard  to  pleadings  between  the  ori^nal 
parties  in  the  cause. 

Showing  Cause  against  a  Decree. 

17.  Any  person  wishing  to  show  cause  against  making  absolute  a 
decree  nisi  for  dissolution  of  a  marriage  shall  enter  an  appearance, 
and  such  appearance  shall  be  accompanied  by  an  address  within 
three  miles  of  the  (jeneral  Post  Office,  at  which  it  shall  be  sufficient 
to  serve  all  notices,  and  leave  copies  of  instruments  which  are  to  be 
delivered  to  such  person. 

18.  Every  such  person  shall  at  the  time  of  entering  an  appear- 
ance, or  within  four  days  thereafter,  file  affidavits  setting  forth  the 
facts  upon  which  he  relies. 

19.  Upon  the  same  day  on  which  such  person  files  his  affidavits 
he  shall  deliver  a  copy  of  the  same  to  the  party  in  the  cause  in 
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whose  favour  a  decree  nisi  for  dissolation  of  marriage  has  been  pro- 
nounced. 

20.  The  party  in  the  cause  in  whose  favour  the  decree  nisi  for 
dissolution  of  marriage  has  been  pronounced  may,  within  eight  days 
after  delivery  of  the  affidavits,  or  within  such  further  time  as  may 
be  allowed  by  the  Court,  file  affidavits  in  answer,  and  shall  forth- 
with give  notice  of  his  having  done  so. 

21.  The  questions  raised  on  such  affidavits  shall  be  argued  at  sach 
time  as  the  Judge  Ordinary  may  appoint ;  and  if  he  thinks  fit  to 
direct  any  controverted  questions  of  fact  to  be  tried  by  a  jury,  the 
same  shall  be  settled  and  tried  in  the  same  manner  and  subject  to 
the  same  rules  as  any  other  issue  tried  in  this  Court. 

(Signed)  Campbell,  C. 

A.   £.    COCKBURN. 

W.  Erle. 

Fred.  Pollock. 

C.  Cresswell. 

Wm.  Wightman. 

£dw.  Yaughan  Williams. 

J.  B.  Byles. 

H.  S.  Keating. 
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Skipp£B  and  Skipper  v.  Bodkin  and  Others.  1860. 

Much  28. 

Special  Jury. — Judge's  Certificate  for  Costs. — Time  for  Appli-       

caium.—20,  ^  21  Vict.  c.  77,  s.  86.-6  Geo.  IV.  c.  50,  s.  84.     ^"  K^FEtT"* 

An  application  for  a  certificate  of  the  ooets  of  a  special  jnry  ought  to  Bodkin  and 
be  made  immediately  after  the  rerdict  has  been  given.    An  applica-       cteees. 
tion  made  on  a  subsequent  day  is  too  late. 

This  was  an  application  for  a  certificate  for  the  costs  of  a 
special  jury  in  a  cause  of  proving  in  solemn  form  of  law  the 
last  will  and  testament  of  the  late  Rev.  John  William  Smyth, 
of  Cringleford,  in  the  county  of  Norfolk,  clerk,  deceased. 

The  will  was  propounded  by  the  plaintifis,  who  were  the 
executors  named  therein,  and  probate  of  it  was  opposed  by  the 
heir-at-law  and  the  next  of  kin  of  the  deceased,  on  the  ground 
first,  that  at  the  time  of  its  execution  the  testator  had  not  tes- 
tamentary capacity;  and,  secondly,  that  its  execution  was  pro- 
cured by  the  undue  influence  of  the  plaintifis  and  others. 

The  plaintifb,  on  moving  for  directions  as  to  the  mode  of 
trial,  applied  for  the  cause  to  be  tried  before  the  judge  himself 

VOL.  II.  B 
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1860.  ^  without  a  jury ^  when  the  defendants  asked  that  it  should  be 

March  28.    ^^^  before  the  judge  and  a  special  jury. 

SuppEK  AND      The  application  of  the  defendants  was  granted^  and  the 

Skipper     cause  came  on  for  hearing  before  the  Judge  of  the  Court  of 

Bodkin  and  Probate  and  a  special  jury  on  the  6th,  8th,  and  9th  of  Decem- 
Otheu.  *  •     -f 

ber,  1859.     At  half-past  five  p.m.  of  the  9th  of  December  the 

jury  retired  to  consider  their  verdict,  and  returned  about  seven 
P.M.,  when  they  found  by  their  verdict :  first,  that  the  testator 
at  the  time  of  the  execution  of  the  will  propounded  was  of  per- 
fect sound  mind,  memory,  and  understanding;  and,  secondly, 
that  the  will  was  made  and  executed  under  undue  influence. 
Upon  the  delivery  of  the  verdict,  in  consequence  of  the  absence 
of  the  defendants'  counsel,  no  application  was  made  on  behalf  of 
the  defendants  to  the  Judge  to  certify  that  the  case  was  a  pro- 
per one  to  be  tried  by  a  special  jury.  The  plaintiff  subse- 
quently obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  verdict  of  the  jury  on  the  second  issue  was  against 
the  evidence. 

The  defendants  showed  cause  against  the  rule  being  made 
absolute  before  Sir  C.  Cresswell,  assisted  by  Erie,  C.J.,  and 
Williams,  J.,  who,  after  hearing  counsel  on  both  sides,  were 
of  opinion  that  there  ought  to  be  a  new  trial. 

Sir  C.  Cresswell  thereupon,  by  an  order  of  Court  dated 
March  7,  1860,  directed  that  the  question  of  fact  arising  out 
of  the  pleadings  in  the  cause  should  be  tried  anew  upon  pay- 
ment of  costs. 

March  21.        Dr,  PhilUmore,  CI.C.,  moved  the  Judge  to  certify  for  the 
costs  of  the  special  jury. 

Dr,  THstram,  for  the  plaintiffs,  was  instructed  not  to  op- 
pose, but  not  to  assent  to  the  application.  He  left  it  in  the 
hands  of  the  Court. 

SiK  C.  Crbsswsll  :  It  was  a  very  proper  case  to  be  tried 
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by  a  special  jury.     But  I  incline  to  think  that^  according  to      1860. 
the  authorities,  the  application  ought  to  have  been  made  im-     ^•"'>  *^- 
mediately  after  the  verdict,  and  that  you  are  now  too  late.  In  skippbr  and 
Waggett  v.  ShaWy  8  Camp.  816,  an  application  on  the  day      S"'*'** 
after  the  trial  was  considered  too  late ;  and  in  Grace  v.  Clinch,  Bodkin  ind 
4  Q.  B.  606,  where  the  certificate  was  verbally  granted  im- 
mediately after  the  verdict,  and  indorsed  on  the  record,  but 
not  signed  by  the  Judge  till  the  costs  were  undergoing  taxa- 
tion, it  was  held  too  late.    If  you  can  find  any  authority  in  fa- 
vour of  the  application,  I  will  grant  it.  Let  the  case  stand  over. 

Dr.  PhUlimore,  CI.C.,  renewed  the  motion.  He  had  been  March  28. 
unable  to  find  any  authority  in  support  of  it.  It  would  seem 
at  first  sight  as  if  by  s.  86  of  the  Probate  Act  (20  &  21  Vict, 
c.  77)  the  parties  were  remitted  to  6  Geo.  TV.  c.  50,  s.  34, 
but  he  submitted  the  powers  of  this  Court  were  not  so  limited 
in  respect  of  costs  as  that  of  the  courts  of  common  law.  In 
many  points  on  the  question  of  costs  the  practice  in  the  Pre- 
rogative Court  was  followed,  although  it  was  at  variance  with 
that  of  the  courts  of  common  law. 

Sib  C.  Cresswell  :  When  there  is  a  question  of  fact  to  be 
determined  by  a  jiury,  I  am,  according  to  the  latter  part  of 
the  86th  section  of  the  Probate  Act,  "to  have  the  same  juris- 
'^  diction,  powers,  and  authority  in  all  respects  as  belong  to 
"  any  superior  court  of  common  law.''  I  think  that  by  these 
words  it  is  implied,  that  where  the  powers  exercised  by  the 
Judges  of  the  courts  of  common  law  are  applicable,  and  a 
special  or  larger  power  is  not  conferred  on  me  by  the  statute, 
I  ought  to  exercise  the  same  powers  as  are  exercisable  by  the 
courts  of  common  law. 

Dr,  PhUlimore  submitted  that,  although  the  Court  might 
not  fed  itself  at  liberty  to  oertiiy  for  costs,  it  might  still  di- 
rect the  Begistrar  to  allow  the  costs  on  taxation. 

B  2 
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1860.  Sir  C.  Cbesswell  :  I  am  bound  to  follow  the  practice  of 

Mwrch2i.     ^|jg  Prerogative  Court  where  it  is  applicable  and  had  not  been 
Skipper  and  altered  by  the  Probate  Act  or  the  rules  made  under  it.    In 
KippBE      ^j^g  present  case  it  is  not  applicable ;  and  I  think  that  I  ought 
B^KiN  AND  to  follow  the  provisions  of  6  Gteo.  IV.  c.  50,  in  certifying  for 
costs.  The  Legislature,  by  the  34th  section  of  this  Act,  appears 
to  have  thought  that  it  was  necessary  to  confine  the  power  of 
the  Court  in  certifying  for  the  costs  of  a  special  jury  to  a  par- 
ticular time,  in  order  that  it  might  determine  whether  it  was 
a  proper  case  for  costs  or  not,  when  the  fSacts  were  fresh  in  its 
mind  and  it  was  undisturbed  by  matters  subsequent.     I  must 
reject  the  motion.  Motion  refected. 

CheriU,  Proctor  for  the  plaintiffs. 

Ayrton  and  Ibbetson,  Proctors  for  the  defendants. 


April  4.  GOODBURN   V.   BaINBRIDOE   AND   OtHERS. 

GooDBURH  Citation, — Indorsement  of  Certificate  of  Service. 


9, 


Bainbridgs   When  a  citation  has  been  served,  a  certificate  of  service  should  be  in- 
AND  Othees.       ^^„g^  Q^  ^j^^  citation. 

This  was  an  application  for  administration  of  the  effects  of 
the  deceased  to  be  granted  to  the  plaintiff  as  a  creditor.  The 
parties  entitled  in  distribution  had  been  duly  cited,  but  had 
not  entered  an  appearance. 

Dr.  Wambey  moved  for  letters  of  administration  to  be 
granted  to  the  plaintiff. 

Sir  C.  Crssswell:  In  this  case  the  usual  certificate  of 
service  of  the  citation  has  been  omitted  to  be  indorsed  on  the 
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dtation.  There  is  no  rule  requiring  this  to  be  done;  but  it  1860. 
is  a  very  useful  practice,  particularly  in  uncontested  cases.  It  t_^ 
will  be  better  to  observe  this  practice  in  future.  Goodbubn 

V. 
BAlNBBIOai 
AND  OtHBBS. 


In  the  Ooods  of  John  Morney  Potts  (deceased),  on  Motion.      April  4. 

Practice  in  respect  of  Certificates  for  the  Irish  Probate  Court  In  the  Goods  ot 
on  Letters  of  Administration  originally  granted  in  England,  potts. 
and  the  secwrity  required  to  be  given. — ^20  §•  21  Vict.  c.  79, 
s.  94.-22  §•  28  Vict.  c.  81,  s.  25. 

In  this  case,  J.  M.  Potts,  of  Old  Oak  Villa,  Shepherd's 
Bush,  in  the  county  of  Middlesex,  died  on  the  23rd  of  February, 
1860.  He  left  a  will  in  which  no  executor  was  appointed,  but 
of  which  Elizabeth  Battey,  spinster  and  a  minor,  was  the  re- 
siduary legatee ;  her  mother  renounced  the  guardianship,  and 
the  minor  had  elected  William  Mortimer  as  her  curator  or 
guardian;  he  took  administration  with  the  will  annexecl  on 
the  20th  of  March,  and  swore  the  property  under  iK2000  in 
England,  and  gave  the  usual  bond  in  a  penalty  of  double  that 
amount.  There  was  also  property  in  Ireland  under  the  value 
of  £60,000. 

By  20  8s  21  Vict.  c.  79  (Probates  and  Letters  of  Adminis- 
tration,  Ireland),  sect.  94,  it  is  enacted  that  "  From  and  after 
"  the  period  at  which  this  Act  shall  come  into  operation,  when 
"  any  probate  or  letters  of  administration  to  be  granted  by 
"  the  Court  of  Probate  in  England  shall  be  produced  to  and  a 
*'  copy  thereof  deposited  with  the  registrars  of  the  Court  of 
"  Probate  in  Ireland,  such  probate  or  letters  of  administration 
'^  shall  be  sealed  with  the  seal  of  the  said  last-mentioned  court, 
"  and  being  duly  stamped,  shall  be  of  like  force  and  eflTect, 
"  and  have  the  same  operation  in  Ireland  as  if  it  had  been 
"  originally  granted  by  the  Court  of  Probate  in  Ireland." 
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1860.  By  the  22  &  23  Vict.  c.  81,  s.  25,  it  is  enacted  that 

^P'^^'      "  Letters  of  admiDistration,  granted  by  the  Court  of  Probate 

In  the  Goods  ot  ^*  in  England,  shall  not  be  resealed,  under  sect.  94  of  20  &  21 

S.^'"^''^  '*  Vic*-  ^'  ''9>  ^^*il  a  certificate  has  been  filed  under  the  hand 

"  of  a  registrar  of  the  Court  of  Probate  in  England,  that  a 

"  bond  has  been  given  to  the  Judge  of  the  Court  of  Probate 

''in  England  in  a  sum  sufficient  to  cover  the  property  in 

''Ireland  as  well  as  in  England,  in  respect  of  which  such 

"  administration  is  required  to  be  resealed." 

In  consequence  of  a  difficulty  felt  in  the  registry  as  to  the 
proper  course  to  be  adopted  under  these  enactments  in  respect 
to  the  circumstances  of  the  above  case, 

Br.  Middkton  now  moved  the  Court ''  to  order  that,  upon  an 
additional  bond  being  given  into  the  registry  either  for  double 
the  amount  of  the  English  and  Irish  property,  or  of  the  Irish 
property  alone,  as  the  Court  might  think  fit,  one  of  the  regis- 
trars do  issue  a  certificate  pursuant  to  22  &  28  Vict.  c.  31, 
s.  25,  and  that  a  note  of  further  secority  given  be  made  upon 
the  grant,  but  that  the  grant  be  not  otherwise  altered,  and 
that  no  ad  valorem  fees  be  charged  in  respect  of  the  amount 
of  the  Irish  property."  He  submitted  that  an  additional  bond 
to  cover  the  property  in  Ireland  was  admissible,  in  which  case 
the  ad  valorem  fees  to  be  taken  in  the  registry  ^  would  not, 
he  apprehended,  be  due  on  the  amount  under  which  the  Irish 
property  was  sworn.  Such  fees  would  certainly  be  due  in 
Ireland,  and  the  property  ought  not  to  have  to  pay  them  twice. 

Sir  C.  Crbsswell  made  no  order  in  court,  but  subsequently 

'  See  fees  to  be  taken  in  the  principal  Begistry  of  the  Court  of  Pro* 
bate  in  non-contentions  buBiness.  Bules  and  fees  of  1857.  The  Court 
disclaimed  any  power  of  interfering  in  respect  of  these  fees,  but  it  is 
apprehended  that  the  effect  of  allowing  a  Separate  bond  in  respect  of 
the  Irish  property  would  be  that  the  fees  would  be  payable  in  Ireland 
only. 
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a  minute  to  the  following  effect  waa  taken  down  by  the  re-      1860. 
gistrar:—  ^P^^' 

Ordered,  that  on  a  bond  being  given  by  the  said  W.  Mortimer  in  the  Goods  of 
with  his  sureties  in  the  penal  sum  of  £120,000  for  the  faith-  p^^""*"" 
fal  administration  of  the  personal  estate  and  effects  of  the  said 
John  Momey  Potts,  deceased,  it  be  noted  on  the  letters  of 
administration  already  granted  to  the  said  William  Mortimer, 
that  the  personal  estate  in  Ireland  of  the  said  deceased  had 
since  been  sworn  under  £60,000,  and  security  giyen  accord- 
ingly, and  that  a  certificate  do  issue  under  the  hand  of  one  of 
the  r^istrars  of  the  registry  of  the  Court  that  a  bond  has  been 
given  to  the  judge  of  the  Court  of  Probate  in  England,  in  a 
sum  sufficient  in  amount  to  cover  the  property  in  Ireland  as 
well  as  in  England. 


Lainson  v.  Naylob.  Mtj2. 

Service  of  citation. — Minor. — Practice.  Laihsoh 

Where  a  minor  of  the  age  of  serenteen  wns  liying  iz^  seryice  at  a  dis- 
tance from  her  mother,  her  natural  guardian,  the  Court  dispensed 
with  the  ordinary  role,  which  reqnires  serrice  of  a  citation  upon  a 
minor  to  be  effected  upon  her  in  the  presence  of  her  natural  or  legal 
guardian,  or  of  some  person  upon  whom  her  custody  for  the  time 
being  properly  devolved. 

H.  J.  Naylor,  the  deceased  in  this  case,  died  in  September^ 
1859,  intestate,  leaying  his  widow  and  four  children  (all  of 
whom  were  minors)  his  sole  next  of  kin,  and  the  only  persona 
entitled  in  distribution,  him  surviving. 

Henry  Lainson,  a  creditor  of  the  deceased,  had  caused  a 
citation  to  be  issued  and  served  on  the  widow  and  children, 
calling  upon  them  to  show  cause  why  administration  of  the 
effects  of  the  deceased  should  not  be  granted  to  him  as  a  cre- 
ditor. 
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1860.  Br.  Tristram  moved  for  administration  to  be  granted  to 

.^*y  ^'  Henry  Lainson  as  a  creditor.  It  appeared  on  affidavit  that 
L^iNsoN  the  citation  had  been  duly  served  on  the  widow  and  on  three 
Nayloe.  ^^  ^^^  minor  children  at  Poplar^  Middlesex^  in  her  presence, 
according  to  the  practice  of  the  Court.  {Cooper  v.  Green,  2 
Add.  454.)  The  other  minor  (Eliza  Ann  Naylor) ,  who  was  of 
the  age  of  seventeen,  was  residing  in  Dorsetshire,  in  service. 
The  plaintiff  had  therefore  been  unable  to  serve  the  citation 
upon  her  in  the  presence  of  her  mother  or  of  any  one  who 
could  be  said  to  have  the  care  or  custody  of  her ;  a  copy  of  it 
had  been  sent  to  her  by  post,  and  she  had  acknowledged  the 
receipt  of  it  by  letter.  He  submitted  that,  under  these  cir- 
cumstances, the  service  uppn  her  was  sufficient. 

Sir  C.  Cbbsswell  :  I  think  it  is  sufficient. 

Motion  granted. 


May  16.       In  the  Goods  of  Hsnrt  Drummond  (deceased),  on  Motion. 
Um^"^  °'  ^^—I^^^nP^^i^—^^^^^-— Probate. 

H.  D.  made  a  testamentary  diBposition  on  the  fiirst  page  of  a  sheet  of 
note  paper,  which  was  signed  by  himself,  and  attested  by  one  witness 
only.  He  shortly  afterwards  duly  executed  a  testamentary  disposi- 
tion (but  which  contained  no  reference  to  the  former  disposition)  on 
the  third  side  of  the  same  sheet.  At  the  time  of  the  execution  he 
did  not  mention  to  the  attesting  witnesses  the  writing  on  the  first 
page,  and  one  of  them  believed  that  he  asked  them  to  attest  his  will. 
Hbld,  that  the  disposition  on  the  first  pa^e  was  not  incorporated  in  the 

^  document  executed  on  the  third  page,  and  was  therefore  inoperative. 

//'9%£c!l~^  That,  as  the  disposition  on  the  third  page  related  exclusively  to  real 

?  ^  J^  ^^^  property,  it  was  not  entitled  to  probate. 

Henry  Drummond,  Esq.,  late  of  Albury  Park,  in  the  county 
of  Surrey,  died  on  the  20th  of  February,  1860,  a  widower, 
leaving  behind  him  two  daughters,  namely,  Louisa,  the  wife 
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of  Lord  Lovaiue,  and  Adelaide^  the  wife  of  Sir  Thomas  B.       I860. 

Gage^  Bart.,  his  only  children^  and  the  only  persons  entitled       ' 

in  distribation.  ^^  *^«  Goods  of 

The  only  documents  he  had  left  of  a  testamentary  nature  Brumxond. 
were  comprised  in  a  sheet  of  note-paper,  enclosed  in  a  sealed 
envelope,  which  he  had  deposited  at  his  bankers,  Messrs. 
Drummond,  of  Charing-cross,  on  the  4th  of  August,  1867. 
Upon  the  outside  of  the  envelope  was  written,  in  the  hand- 
writing of  the  deceased,  "  Codicil  to  the  will  of  Henry  Drum- 
mond.     Lord  Lovaine,  executor.'' 

The  following  are  the  contents  of  the  sheet  of  note-paper : — 

"  Albury  Park,  17th  November,  1854. 
"  I  leave  to  my  daughter  Adelaide  anything  she  pleases  to 
"  select  as  a  mark  of  my  affection  for  her,  whether  piece  of 
''  plate,  picture,  furniture,  or  any  other  thing,  for  her  sole  use 
"  during  her  life,  and  then  to  revert  to  Lord  Lovaine ;  and  I 
''  leave  all  my  personal  property,  of  every  kind  whatsoever, 
"  pictures,  books,  plate,  cattle,  horses,  carriages,  etc.,  to  Lord 
''  Lovaine,  and  I  appoint  him  my  sole  executor  and  residuary 


''Henry  Drummond. 

"  Witness  to  the  signature  of  Henry  Drummond, 

"Henry  Smith." 

This  filled  up  the  first  page. 

Upon  the  second  page  was  written :  ''  I  leave  also  to  my 
"  daughter  Adelaide,  Weston  House,  to  her  for  the  term  of 
"  her  natural  life."     To  this  there  was  no  witness. 

Upon  the  third  page  of  the  same  sheet,  beginning  at  the 

top,  was  virritten :  "  Lest  there  should  be  any  doubt  or  diffi- 

''  culty  respecting  any  land  or  houses,  or  other  real  property 

"  that  I  may  have  acquired,  built,  or  in  any  other  manner 

"  become  possessed  of,  I  hereby  leave  and  bequeath  all  such 

"  property  to  go  in  the  same  way  as  my  other  landed  and 

''  real  property  is  settled. 

''  Henry  Drummond. 
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1860.  «  Witnesses  to  the  signature  of  H.  Drummond^ 

JL-'  "Hbney  Smith, 

IntheGoodiftf  '' HbNEY   GoULBURN, 

DfiuvMoifD.         '^  Nov.  24y  1854.  '^  Hbnby  Mabion  Durand.^' 

Dr.  Phtttimore,  Q.C.>  was  instructed  to  move  the  Court  to 
decree  probate  of  the  paper  writings  bearing  date  the  17th 
and  24th  of  November,  1854,  as  containing  together  the  will 
of  the  deceased,  to  be  granted  to  Lord  Lovaine,  as  sole  exe- 
cutor therein  named. 

Sir  C.  Cbbsswell  :  It  is  dear  that  the  first  bequest  re- 
lating to  the  personal  property  is  by  itself  invalid,  not  being 
properly  attested.  Is  there  anything  to  connect  it  with  what 
is  written  upon  the  third  page  of  the  sheet  P  That  is  the  ma- 
terial part  of  the  case,  and  I  do  not  see  that  the  affidavits  filed 
touch  it. 

Dr.  Phillimore :  There  are  no  words  of  reference  in  the  third 
page  of  the  sheet :  but  the  question  is,  whether  the  fact  of 
both  clauses  being  written  on  the  same  piece  of  paper,  together 
with  the  circumstances  attending  the  execution  of  the  last 
clause,  is  not  sufficient  to  justify  the  Court  in  inferring  that 
the  execution  of  the  last  clause  would  give*  effect  to  the  first. 
One  of  the  three  attesting  witnesses,  the  Right  Honourable 
Henry  Goulbum,  is  dead.  Smith,  the  attesting  witness  to 
the  first  and  last  clause,  states  that  he  was  not  aware,  when  he 
signed  either  of  the  papers,  that  they  were  of  a  testamentary 
nature.  And  Mr.  Durand,  the  other  surviving  attesting  wit- 
ness, after  speaking  to  the  due  execution  of  the  will,  states  in 
his  affidavit  as  follows :  '^  Although  I  cannot  state  positively 
"  that  the  testator  said  the  paper  he  asked  us  to  attest  was  a 
''  will,  yet  I  believe  that  such  was  the  fact,  because  I  well 
*'  remember  that  I  myself  proposed  or  adverted  to  the  expe- 
'*  diency  of  having  three  witnesses,  I  having  myself  when  in 
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''India  executed  a  will  attested   by  three  witnesses,  which      I860. 
''  nnmber,  although  not  actually  required  by  law,  I  thought  it        ^    ' 
''  expedient  to  have  in  case  of  the  death  of  either  of  them.  In  the  Goods  of 
"  And  I  well  remember,  that  on  this  suggestion  being  made,  BKvmfOHs. 
''the  witness  Henry  Smith,  who  was  the  deceased's  butler, 
''  was  called  into  the  room,  where  the  deceased  Mr.  Ooulbum 
"  and  myself  were  present.    I  have  no  recollection  whatever 
"  of  having  upon  this  occasion  observed  the  said  writing  con- 
"  tained  upon  the  first  sheet.''     Lady  Gage,  the  only  party 
interested,  has  filed  a  consent  to  the  motion. 

Su  C.  Cresswell  :  The  cases  are,  I  think,  against  you. 
There  is  a  case  very  near  it  {Doe  d.  Wittiams  v.  Evans,  1  Cr. 
&  Mee.  42),  where  a  codicil  was  written  on  the  same  sheet 
and  same  side  of  the  sheet  on  which  an  unexecuted  will  had 
been  written,  and  Bayley,  B.,  says,  "  If  the  codicil  had  not 
"  referred  to  the  will,  I  should  have  thought  that  it  did  not 
"  set  up  that  instrument."  (See  also  In  the  Goods  of  Stephen 
Francis  Phelps,  6  N.  C.  695 ;  and  Haynes  v.  HiU,  7  N.  C. 
256.)     I  must  reject  the  motion. 

Dr.  PhUlimore  asked  for  administration  with  the  will  on 
the  third  page  of  the  sheet  annexed  to  be  granted  to  Lord 
Lovaine. 

Sir  C.  Cresswell  :  I  cannot  grant  administration  with  a 
will  annexed  which  relates  only  to  real  property. 
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1860. 

Jane  12  and  21. 


Trott  and  Trott  v.  Skidmorb  and  Others. 


Trott  Witt. — Position  of  Testator^ s  Signature. — Death  of 

SiuDMOREAND  SubscHbed  Witnesses. 

Others. 

In  1832  B.  wrote  a  will,  of  whicli  the  last  senteoee  concluded  with  hiB 

name.  After  his  death  in  1859  the  will  was  produced,  with  the 
words,  "Witness,  C.  D.  Witness,  E.  F.  April  11,  1838,"  written 
below  the  signature.  On  proof  of  the  deaths  of  G.  D.  and  E.  F., 
and  of  their  handwriting,  the  Court  admitted  the  will  to  probate  as 
of  the  date  of  April  11, 1838. 

la  this  case  the  deceased  Joseph  Skidmore  died  on  the  7th 
of  November,  1859. 

A  will  was  produced  in  the  handwriting  of  the  deceased, 
headed : — 

"  14th  of  February,  1882. 

"  27,  Marchmout  Street,  Burton  Crescent, 
''  Middlesex. 

"  I,  Joseph  Skidmore,  Jan.,  aged  82  the  29th  of  July  last." 

By  it  he  left  ''  to  my  dear  wife  Sarah  Skidmore  the  whole  of 

"  my  property,  excepting  what  I  shall  hereafter  name.     My 

'^  property  is  at  present  the  lease  of  the  house  No.  27,  March- 

"  mont  Street,  goods,  stock-in-trade,  horse  and  cart,  business, 

*'and  all  other  things  that  I  now  enjoy  or  may  hereafter 

''  possess."     He  made  his  wife  sole  executrix,  and  left  certain 

l^acies  to  his  father,  mother,  brothers,  and  sisters,  and  con- 

duded  with  the  following  words,  '^  all  of  which  to  be  paid  with 

''  the  then  present  coin  of  the  realm,  upon  application  to  my 

"  dear  wife  Sarah  Skidmore,  and  a  receipt  to  be  provided  by 

''  the  receiver  from  all  further  claim  upon  the  estate  of  their 

'^  departed  brother  Joseph  Skidmore."     Immediately  below 

this  appeared, 

"  Witness,  James  Skidmore. 

"  Witness,  Henry  Eede. 

''April  11,  1838." 
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The  words^  *'  Witness,  James  Skidmore,"  had  been  written,       1860. 

apparently,  in  much  paler  ink  than  the  words  *'  Witness,  Henry       

Eede,^'  and  the  date  was  in  the  same  handwriting  as  the  latter    Trott  and 

,  Tbott 

words.  p. 

The  executrix  Sarah  Skidmore  propounded  the  paper  as  a  ^"Sthm«^'''^ 
will  bearing  date  the  11th  of  April,  1838,  reduced  into  wri- 
ting and  signed  by  the  testator,  whose  signature  was  duly 
acknowledged  in  the  presence  of  the  two  attesting  witnesses 
according  to  the  provisions  of  1  Vict.  c.  26.  The  executrix 
died  during  the  pendency  of  the  suit,  which  was  continued  by 
the  plaintiffs,  as  her  executors. 

The  next  of  kin  denied  the  due  execution  according  to  the 
statute,  and  the  issue  came  on  for  hearing  before  the  Court 
without  a  jury.  It  was  proved  that  the  body  of  the  will  and 
the  signature,  '*  Joseph  Skidmore,"  were  in  the  handwriting 
of  the  deceased,  that  James  Skidmore  and  Henry  Eede  were 
dead,  and  that  their  names  were  in  their  respective  handwri- 
tings. It  was  admitted  that  the  body  of  the  will  was  written 
in  1882. 

Dr.  PhiUimore,  Q.C.  [Dr.  Swabey  with  him),  for  the  defen- 
dants, argued,  first,  that  there  was  no  proof  that  the  words 
''  Joseph  Skidmore,"  in  the  position  they  occupied,  were  in- 
tended as  a  signature  at  the  foot  or  end  of  the  will ;  that,  in 
the  absence  of  such  proof,  to  have  constituted  a  valid  signing 
and  acknowledgment  under  the  Wills  Act  and  Wills  Act 
Amendment  Act  1852,  the  signature  of  the  testator  must  have 
been  so  placed  at,  or  after,  or  following,  or  under,  or  beside, 
or  opposite  to  the  end  of  the  wiU,  that  it  shall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to  give  effect  by 
such  his  signature  to  the  writing  signed  as  his  will.  Secondly, 
that  the  presumption  omnia  rith  esse  acta  had  never  been 
acted  upon  in  spite  of  any  contrary  presumptions  arising  on 
the  face  of  the  will  and  remaining  unexplained,  such  as  the 
great  difference  in  the  colour  of  the  ink  in  which  the  witnesses' 
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1860.      names  were  respectively  written,  and  the  repetition  of  the 
jQiiel2tnd>l.  ^^j.j  u  witness^'  before  each  name. 

Teott  and 

'■^  Dr.  Spinks  {Mr.  F.  Wdlford  with  him)  argued  in  support  of 

Smdmoms  avd  the  will.  Cur.  adv.  vuU. 

Othbbs. 

Jane  21.  SiB  C.  Cbesswbll  :  The  will  propounded  was  written  in 

1882.  It  is  in  the  handwriting  of  the  testator^  and  his  name 
forms  the  concluding  words  of  the  last  clause  of  the  will. 
Then  follow  the  signatures  of  two  witnesses  and  the  date, 
April  11,  1838. 

Both  the  witnesses  are  dead,  and  no  account  has  therefore 
been  given  of  the  manner  in  which  the  will  was  executed. 

It  was  said  that  this  would  have  been  a  good  will,  if  it  had 
been  executed  before  the  statute  1  Vict.  c.  26  came  into  opera- 
tion, but  that  as  it  was  executed  after  the  statute  had  come 
into  operation,  it  was  not  a  good  will,  because  the  words  Joseph 
Skidmore  at  the  conclusion  of  the  last  clause  could  not  be  con- 
sidered as  the  testator's  signature,  and  because  it  was  to  be  in- 
ferred from  the  difference  of  the  colour  of  the  ink  in  which  the 
signatures  of  the  attesting  witnesses  are  written,  that  they  had 
not  signed  at  the  same  time. 

The  difference  of  the  colour  of  the  ink  in  which  the  names 
of  the  attesting  witnesses  are  written  might  have  been  caused 
by  blotting-paper  being  used  to  one,  and  not  to  the  other.  At 
all  events  it  is  too  slight  a  circumstance  to  found  any  presump- 
tion on ;  and  on  the  facts  as  proved,  the  usual  presumption 
omfda  riii  esse  acta  must  prevail. 

With  reference  to  the  signature,  looking  at  the  will  itself,  at 
the  construction  of  the  last  sentence,  and  at  the  manner  in 
which  the  name  is  introduced,  I  am  of  opinion  that  the  tes- 
tator must  have  intended  his  name,  as  it  appears  at  the  end 
of  the  will,  to  be  his  signature  thereto.  If  he  had  separated  it 
from  the  word  brother,  which  immediately  precedes  it,  no  one 
could  have  entertained  a  doubt  about  it 
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Decree  probate  of  the  vriU ;  costs  qf  difendants,  by  cof^      I860. 

sent,  out  of  the  estate.  JnnelBandSl. 

Tbott  mxd 
Barlow  and  Longden,  Proctors  for  plaintifiis.  ^^^ 

James  and  Curtis.  Attorneys  for  defendants.  Smbmobb  axd 


In  the  Goods  of  Robert  Noddings  (deceased)^  on  Motion.        Jnly  18. 

fVm. — Executor. — Surviving  Executor  cited  and  not  appear-  }^^  ^^«^  »' 
ing. — Grant  to  Executor  of  Executor. — 20  §•  21  Vict.  c.  77,  Noddings. 
*.  79.— 21  §•  22  Vict.  c.  95,  *.  16. 

Where  an  ezecaior,  to  whom  power  has  been  reserred,  Bnrriyes  his 
acting  oo-ezecutor,  and  does  not  appear  to  a  citation,  the  grant  hiU 
go  as  if  his  name  had  nerer  appeared  in  the  will,  and  the  executors, 
if  any,  of  the  acting  executor  will  be  the  representatire  of  the  origi- 
nal testator. 

In  this  case  Robert  Noddings  died  in  1835,  having  made  a 
will  and  codicil,  and  thereof  appointed  Henry  Robinson,  Wil- 
liam Steward  (the  latter  of  whom  died  in  his  lifetime),  and 
Jeremiah  Giscard,  execntors.  The  will  and  codicil  were  proved 
in  January  1836,  in  the  Prerogative  Court  of  Canterbury,  by 
Henry  Robinson,  power  being  reserved  to  Oiscard.  Henry 
Robinson  died  in  July  1850,  leaving  part  of  the  estate  of  Ro- 
bert Noddings  unadministered,  having  made  his  will,  whereof 
he  appointed  his  wife,  Hannah  Robinson,  and  Henry  Fisher 
executors,  with  a  request  that  Fisher  would  act  in  the  affairs 
of  Robert  Noddings,  which  he  did  till  the  death  of  Mrs.  Nod- 
dings, the  testator's  wife.  The  testator  left  certain  legacies  to  * 
his  wife  absolutely,  and  gave  to  his  executors  and  trustees  all 
his  ready  money  and  securities  for  money,  upon  trust,  to  pay 
the  interest  to  his  wife  during  her  life,  and  after  her  decease 
to  sell  securities,  call  in  all  sums,  etc.,  and  to  pay  to  the 
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1860.      British  and  Foreign  Bible  Society  £30,  to  the  trustees  of  the 
"      Wesleyan  Society  at  Ely  £100,  and  the  rest,  residue,  and  re- 
in the  Goods  of  mainder  of  his  said  moneys,  to  the  treasurer  or  treasurers  for 

ROBKST 

N0DDIN08.      the  time  being  of  the  Wesleyan  Methodist  Missionary  Society, 
in  aid  of  their  foreign  missions. 

Mrs.  Noddings  died  in  October  1859.  The  testator  left  no 
real  estate,  and  no  known  next  of  kin.  Jeremiah  Giscard 
never  intermeddled  with  the  estate,  and  at  the  death  of  the  tes- 
tator was  a  debtor  to  it  in  the  sum  of  iS150.  Oiscard  left  Eng- 
land  in  1853,  and  was  supposed  to  be  still  living  in  North 
America  among  the  Mormons.  Before  he  left  England  he 
executed  a  power  of  attorney,  whereby  he  appointed  his  sons 
his  lawful  attorneys,  with  general  powers  for  the  management 
of  his  estate,  but  without  any  powers  relative  to  trusts.' 

At  the  instance  of  the  treasurers  of  the  Wesleyan  Metho- 
dist Missionary  Society,  a  citation  calling  upon  Jeremiah  Gis- 
card, and  the  next  of  kin,  if  any,  of  Robert  Noddings,  etc.  etc., 
was  advertised,  and  citations  were  personally  served  upon 
Her  Majesty's  proctor,  and  on  the  attorneys,  in  this  country, 
of  Jeremiah  Giscard.  No  appearance  was  entered  to  these 
citations,  and  her  Majesty's  proctor  declined  to  interfere. 

Dr.  Deane,  Q.C.,  moved  the  Court  to  decree  administration, 
with  the  will  annexed,  of  the  unadministered  goods  of  Robert 
Noddings  to  Fisher,  the  executor  of  the  testator's  acting  execu- 
tor Robinson,  or  to  the  treasurers  of  the  Wesleyan  Methodist 
Missionary  Society,  as  principal  legatees  in  the  will  named. 
He  referred  to  20  &  21  Vict.  c.  77,  s.  79 :  "Where  any  per- 
"  son,  after  the  commencement  of  this  Act,  renounces  probate 
"  of  the  will  of  which  he  is  appointed  an  executor,  or  one  of 
.  "  the  executors,  the  rights  of  such  person,  in  respect  of  the 
"  executorship,  shall  wholly  cease,  and  the  representation  to 
"  the  testator  and  the  administration  of  his  effects  shall  and 
'^  may,  without  any  further  renunciation,  go,  devolve,  and  be 
"  committed  in  like  manner  as  if  such  person  had  not  been 
''appointed  executor."    The  provisions  of  this  section  are  ex- 
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tended  by  21  &;  22  Vict.  c.  95,  s.  16 :  "  Whenever  an  executor      I860. 
"  appointed  in  a  will  sarviyea  the  teatator,  but  dies  without     ^^^  ^^' 
'^  having  taken  probate,  and  whenever  an  executor  named  in  in  the  Goods  of 
'^  a  will  is  cited  to  take  probate,  and  does  not  appear  to  such  ^oddinos 
''  citation,  the  right  of  such  person  in  respect  of  the  executor- 
**  ship  shall  wholly  cease,''  etc.  Cur.  ado.  vuU, 

Sir  C.  CBBsswEtL :  This  was  a  question  on  the  construe-  July  25. 
tion  of  two  sections  of  the  Probate  and  Probate  Amendment 
Acts,  referred  to  by  Dr.  Deane.  Under  the  79th  section  of 
the  original  Act,  I  think  it  must  be  taken  as  if  the  name  of 
the  renouncing  executor  had  never  been  in  the  will  at  all ;  the 
effect  of  the  16th  section  of  the  subsequent  Act  seems  to  be 
to  extend  that  provision  to  the  case  of  a  party  cited,  who 
will  not  renounce  or  take  any  step.  This  being  so,  the  execu- 
tor of  the  acting  executor  seems,  to  be  the  proper  representa- 
tive of  the  original  testator,  when  the  surviving  executor  of 
the  testator  has  been  cited  and  does  not  appear,  *^^i^  ^hf  grant 

^^—^  "7->^^  ^:-s-3^-<«   /€of^  P  ^2.f 


Crispin  v.  Doglioni.  A^wt  1. 

IniereH  io  oppose  a  WiU.— Judgment  of  Foreign  Court— De-       ^*^^''^ 

murrer,  Doglioni. 

C,  being  ordered  by  the  Court  to  declare  his  interest  to  sustain  a 
testamentary  suit  in  respect  of  certain  moneys  in  English  funds, 
alleged  in  his  declaration,  among  other  things,  that  by  the  law  of 
Portugal  the  natural  child  of  a  man,  not  noble,  dying  intestate  and  a 
bachelor,  is  entitled  to  all  the  movable  and  immovable  property  of 
his  father ;  and  that  C,  in  a  certain  suit  of  filiation  and  inheritance 
in  the  Portuguese  Courts,  to  which  the  defendant  of  the  present  suit 
and  her  husband  were  defendants,  obtained  a  decree  declaring  C. 
to  be  the  natural  son  of  H.  C,  and  to  be  entitled  to  his  property, 
and  ordering  the  defendants  to  deliver  to  C.  all  property  of  H.  C, 

VOL.  II.  C 


Crispin 
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1860.  which  they  had  in  their  possession.    The  defendant,  by  her  plea, 

Angust  1.  traversed  many  of  the  averments  of  the  dedaration,  but  admitted 
that  the  above  judgment  of  the  Portuguese  Courts  was  in  fact  ob- 
tained. 

DooLioNi.  C.  replied  and  demurred,  on  the  ground  that  the  judgment  admitted 
by  the  plea  established  his  interest.  On  argument  on  the  demurrer, 
the  Court 
Held,  that  the  judgment  as  pleaded  was  not  oondusive  as  to  C.'s  inter- 
est to  sustain  a  suit  in  this  Court,  oyerroled  the  demurrer  without 
costs,  and  directed  the  parties  to  prove  their  respective  cases. 

This  casei  in  its  present  stage^  came  before  the  Court  on 
demurrer.  The  defendant  was  one  of  the  snrviving  residuary 
legatees  in  the  will  of  Henry  Crispin^  deceased;  and  the  plain- 
tiff^ by  order  of  the  Conrt^  was  directed  to  file  a  declaration, 
setting  forth  his  interest  to  be  admitted  a  contradictor  of  the 
will.    The  plaintiff's  declaration  alleged  accordingly : — 

1.  That  Henry  Crispin,  late  of  Faro,  in  Portugal,  was, 
throughout  his  life  and  at  the  time  of  his  death,  domiciled  in 
Portugal. 

2.  That  Henry  Crispin  died  a  bachelor  and  intestate,  in 
1828,  leaving  the  plaintiff  his  only  and  natural  child. 

3.  That  the  plaintiff  was  bom  at  Faro,  and  had  all  his  life 
been  domiciled  in  Portugal. 

4.  That  by  the  law  of  Portugal,  when  a  man,  not  noble, 
dies  a  bachelor,  intestate,  leaving  one  natural  son  only,  such 
son  is  entitled  to  succeed  to  the  whole  of  his  father's  movable 
and  immovable  property. 

5.  That  Henry  Crispin  was  not  noble  by  the  law  of  Por- 
tugal. 

7.  That,  under  the  circumstances,  the  plaintiff  was  entitled 
to  the  whole  of  deceased's  movable  and  immovable  property ; 
and,  amongst  other  things,  to  his  share  in  certain  stock  in  the 
English  funds. 

8  and  9.  That  the  plaintiff  obtained  a  decree  in  Portugal, 
in  a  suit  of  filiation  and  inheritance  in  the  Court  of  First  In- 
stance, at  Faro,  having  jurisdiction,  etc.,  to  which  Maria  Do- 
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glioni  the  defendant^  and  her  then  husband,  were  de'fendants,  1860. 

and  had  appeared  to  the  suit.  Angu«t^l. 

10.  That  the  plaintiff  was  declared  by  the  judgment  of  the  Crispin 
Court  to  be  the  natural  son  of  Henry  Crispin,  and  entitled  to  doqlioni 
his  property,  and  that  the  defendants  were  ordered  to  deliver 

oyer  to  the  plaintiff  the  property  of  Henry  Crispin  which  was 
in  their  possession. 

11.  That  by  the  law  of  Portugal  the  first  judgment,  unless 
reversed,  was  conclusive  against  all  persons,  and  thereby  the 
plaintiff  became  entitled  to  all  the  property  of  Henry  Crispin. 

And  further  alleged  that  the  defendants  carried  the  cause 
before  the  highest  Court  of  Judicature  in  Portugal  having  ju- 
risdiction, etc.,  which  confirmed  in  all  respects  the  judgment 
of  the  Court  below. 

The  defendant,  Maria  Doglioni,  by  her  plea,  denied  the 
Portugese  domicil  of  Henry  Crispin ;  admitted  that  he  died 
at  Faro  a  bachelor,  but  denied  that  he  died  intestate ;  denied 
that  the  plaintiff  was  his  only  and  natural  child ;  denied  that 
the  plaintiff  was  bom  at  Faro,  and  is  a  domiciled  Portuguese 
subject;  denied  the  law  of  Portugal  to  be  that  the  natural  son 
of  a  man  not  noble,  etc.,  was  entitled  to  the  movable  and  im- 
movable property  of  his  father;  denied  that  Henry  Crispin 
was  not  noble  by  the  law  of  Portugal ;  denied  that  the  plaintiff 
at  the  time  of  Henry  Crispin's  death  became  entitled  to  his 
property,  induding  his  share  in  certain  English  funds;  ad- 
mitted that  plaintiff  in  1852,  being  then  resident  but  not  do- 
miciled in  Portugal,  commenced  a  cause  of  filiation  and  inhe- 
ritance in  the  Court  of  First  Instance  at  Faro,  against  the  de- 
fendant and  her  husband,  then  resident  in  Portugal,  and  resi- 
dent, but  not  domiciled,  within  the  jurisdiction  of  the  said 
Court ;  denied  the  jurisdiction  of  the  Court  of  First  Instance ; 
admitted  that  she  appeared  and  defended  the  suit,  and  that 
the  plaintiff  recovered  judgment  therein,  and  was  by  the  sen- 
tence of  the  Court  declared  to  be  the  natural  son  of  Henry 
Crispin,  and  entitled  to  his  property,  and  that  she  and  her 

c  2 
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1860.      husband  were  ordered  to  deliver  over  the  property  of  Henry 

*     Crispin  which  was  in  their  possession ;  denied  the  finality  of 

Crispin  the  judgment  unless  reversed,  as  against  all  persons  and  for 
DoGLioNi.  all  purposes  whatsoever,  or  that  the  plaintiff  thereby  became 
entitled  to  all  the  property  of  Henry  Crispin ;  denied  that  the 
said  judgment  remained  of  full  force  and  effect ;  admitted  the 
appeal  mentioned  in  the  declaration,  but  denied  the  jurisdic- 
tion of  the  Courts ;  denied  that  the  Supreme  Court  at  Lisbon 
confirmed  in  all  respects  the  judgments  of  the  Courts  below ; 
alleged  that  after  the  judgment  of  the  Supreme  Court  the 
plaintiff  instituted  proceedings  in  the  Court  of  First  Instance, 
at  Faro,  called  process  of  liquidation,  against  the  defendant 
and  her  husband,  and  that  by  order  of  the  said  Court  attach- 
ment and  sequestration  on  all  the  property  of  the  defendants 
was  awarded  by  way  of  security  to  the  plaintiff  for  the  succes- 
sion claimed  by  him,  but  that  the  order  was  reversed  with 
costs  by  the  Court  of  Appeal  on  the  10th  of  August,  1857 ; 
that  no  further  proceedings  had  been  taken  by  the  plaintiff  in 
the  said  process  of  liquidation ;  and  that  by  reason  of  the  last- 
mentioned  order  of  the  Court  of  Appeal^  the  said  judgment  of 
the  said  Court  of  First  Instance  at  Faro  was  without  force 
and  effect  in  Portugal ;  alleged  that  the  said  first-mentioned 
judgment  recovered  by  the  plaintiff  in  the  said  Court  at  Faro 
is,  and  ought  to  be  deemed  and  taken  to  be,  of  no  legal  force 
and  effect  in  this  suit  as  against  the  said  defendant,  by  reason 
of  the  same  being  contrary  to  law  and  justice,  and  of  being  on 
the  face  of  it  bad  in  law. 

To  this  plea  the  plaintiff  obtained  leave  on  summons  to 
reply  and  demur,  and  thereupon  joined  and  took  issue  upon 
the  several  allegations  in  the  plea,  and  demurred  thereto  on 
the  ground  that  defendants  therein  admitted  that  judgment 
had  been  given  in  plaintiff's  favour  in  the  Portuguese  Court, 
and  that  it  therefore  appeared  on  the  face  of  the  plea  that 
plaintiff  had  sufficient  interest  to  enable  him  to  put  the  de- 
fendant on  proof  of  any  will. 
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The  demurrer  was  argued  ou  July  80  by  1860» 

July  80, 

Dr.  PhiUimore,  Q.C.^  and  Hannen  for  the  plaintiJSl  The  Cbisptn 
question  is  solely  whether  we  have  sufficient  interest  to  appear  j)oJJ;,ohi. 
as  contradictor  of  the  will  ?  We  submit  that  the  judgment  of 
the  Portuguese  Court,  admitted  as  it  is  by  the  defendants' 
plea,  sufficiently  establishes  that.  It  has  always  been  admitted 
that  the  slightest  interest  justifies  opposition  to  a  will  (iiCi/?- 
/rfny  V.  ^A,  4N.  C.177). 

Dr.  Spinks  and  Cleasby  against  the  demurrer.  The  object 
of  this  suit  is  different  from  that  in  which  the  foreign  judg- 
ment relied  upon  was  given,  and  the  terms  of  that  decree  do 
not  profess  to  put  the  plaintiff  in  possession  of  any  property 
out  of  Portugal,  or  indeed  of  any  property  but  such  aft  was 
in  the  possession  of  the  defendants.  Cur.  adv.  vuli. 

Sir  C.  Cbesswell  :  The  question  raised  in  this  case  was  August  1. 
whether  the  plaintiff  upon  his  declaration  had  stated  facts,  of 
which  so  much  was  admitted  upon  the  defendant's  plea  as  to 
satisfy  the  Court  that  the  plaintiff  had  sufficient  interest  to 
entitle  him  to  be  a  party  in  this  suit  for  the  purpose  of  con- 
testing the  will  propounded  by  the  defendant. 

It  appeared  that  the  defendant,  Madame  Doglioni,  set  up 
the  will  of  a  person  who,  I  believe,  was  a  foreigner;  and  that 
Crispin,  the  plaintiff,  wishing  to  dispute  the  will,  was  ordered 
to  declare  and  show  his  interest.  He  has  declared  in  this 
manner:  that  he  is  the  natural  child  of  the  deceased,  who 
died  domiciled  in  Portugal  a  bachelor  and  intestate;  that  the 
deceased  was  not  noble  by  the  law  of  Portugal ;  and  that  by 
that  law,  if  a  person  not  noble  dies  intestate,  leaving  a  natural 
child,  that  natural  child  is  entitled  to  his  personal  and  even  to 
his  real  property.  He  then  goes  on  to  allege  that  a  certain 
suit  was  commenced  by  him  in  one  of  the  Portuguese  Courts, 
which  is  called  a  suit  of  filiation  and  inheritance,  but  he  does 
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1860.      not  farther  explain  the  nature  of  it^  or  the  questions  which 

Apgoat  1.     ^gj.g  necessarily  involved  in  it. 

Crispin  It  is  admitted  by  the  plea  that  the  present  defendant^  Ma- 
DoGLioNi  ^*™®  Doglioni,  appeared  to  that  suit,  and  contested  the  mat- 
ter in  two  or  three  Courts^  and  that  the  judgment  in  favour 
of  Crispin  was  affirmed  in  the  last  Court  to  which  an  appeal 
could  be  made.  All  the  allegations  of  the  declaration  are  tra- 
versed in  the  plea  except  the  fact  of  the  suit  and  the  judg- 
ment. It  is  also  alleged  in  the  plea  that  that  Court  had  not 
jurisdiction  over  the  question ;  that  it  will  appear  on  the  face 
of  the  judgment  and  the  proceedings  that  that  judgment  is 
void  from  its  being  contrary  to  law;  and  other  matters  of 
that  sort. 

But^  assuming  that  I  must  take  the  judgment  as  it  stands^ 
there  is  certainly  nothing  but  that  judgment  to  show  an  in-  ' 
terest  in  the  plaintiff  Crispin,  for  all  the  other  matters  are 
traversed  as  questions  of  fact. 

What,  then,  am  I  bound  to  call  upon  the  plaintiff  to  prove 
in  order  to  establish  his  interest  ?  Dr.  Phillimore  quoted  a 
case  (reported  in  4  Notes  of  Cases  and  1  Robert.)  which  was 
decided  by  the  late  Sir  Herbert  Jenner  Fust,  in  which  he  held 
that  a  possibility  of  interest  was  sufficient  to  enable  a  party  to 
appear  as  the  contradictor  of  a  will.  It  occurred  to  me  at  the 
time,  that  the  possibility  of  interest  alluded  to  in  that  case 
did  not  apply  to  the  possibility  of  a  party  filling  a  character 
which  would  give  him  an  interest ;  but  to  the  possibility  of 
his  having  an  interest  in  the  result  of  setting  aside  the  will. 
The  status  of  the  party  alleging  an  interest,  and  the  right  firom 
that  status  to  come  in  and  dispute  the  will,  provided  there  was 
any  personalty  to  dispose  of,  was  not  there  disputed.  Here  the 
whole  question  is,  whether  this  person  has  any  status  which 
authorizes  him  to  come  in  and  dispute  the  will.  As  a  natural 
child  of  his  putative  father,  he  has  by  our  law  no  right  at  all 
to  come  in,  and  he  must  show  that  by  the  law  of  Portugal  he 
has  the  right  to  come  in  and  to  be  in  the  condition,  with  refer- 
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enoe  to  personal  property  of  the  deceased^  of  a  legitimate  son.  1860. 
But  here  there  is  nothing  to  show  that  except  this  judgment^  August  1 
and  the  judgment  does  not  show  that  that  question  was  in-  Crispin 
volved  in  the  suit.  I  cannot^  therefore^  think  that  that  is  suf- 
ficient. I  think  he  is  bound  to  make  out  onoe^  and  perhaps 
once  for  all,  as  far  as  this  Court  is  concerned^  that  he  is  the 
natural  son,  that  his  feither  was  domiciled  in  Portugal,  and  that 
by  the  law  of  Portugal,  his  father  dying  intestate  and  leaving 
no  other  child,  he  is  entitled  to  come  in.  All  that  he  must 
establish  once.  When  he  has  established  that  once,  and  is  ad- 
mitted a  contradictor,  I  do  not  know  that  it  will  be  necessary 
to  establish  it  again,  so  far  as  this  Court  is  concerned;  but 
not  having  established  it  by  evidence,  I  cannot  admit  him  as 
contradictor.  I  do  not  say  that  in  Portugal  he  has  not  that 
right,  because  it  is  possible  that  such  may  be  the  law  of  a  fo- 
reign country;  but  he  must  prove  that  the  law  is  as  he  alleges 
it  to  be. 

I  think,  therefore,  the  demurrer  to  the  plea  must  be  over- 
ruled, and  that  the  parties  must  go  on  to  prove  their  case.  I 
do  not  say  what  would  have  been  the  result  if  the  judgment 
had  been  pleaded  in  a  different  manner,  so  as  to  show  that  the 
very  question  had  arisen,  and  that  the  point  had  been  deter- 
mined in  the  Court  of  Portugal. 

Dr.  Spinks:  Will  your  Lordship  overrule  the  demurrer 
with  costs? 

Sib  C.  Cresswell  :  No,  I  think  not. 

Fielder,  Proctor  for  the  plaintiff. 
Dyke  and  Stokes,  for  the  defendant. 
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November?.      Laneuville  V.  ANDERSON  AND  OuiCHABD  (intervening). 

Lawbuville    ffiiis,— French  domicU. — Executorship  according  to  French 
Anderson  Law. — Law  of  country  of  domicU, — Costs. 

AND 

By  the  French  law,  the  will  of  a  domicOed  Frenohniaii  executed  in  a 
foreign  country  according  to  the  forms  required  by  the  law  of  that 
foreign  country  is  a  valid  will. 

The  appointment  by  a  domiciled  Frenchman  in  an  holograph  wiU  of 
an  "  ex^cuteur  testamentaire"  is  subject  to  the  rules  of  the  French 
law,  even  as  respects  personal  property  out  of  France ;  and  where 
the  French  Court  had  decreed  that  the  time  limited  by  the  French 
law  for  the  execution  of  such  an  executorship  had  passed,  and  that 
the  executor  had  no  more  right  to  intermeddle  in  the  estate  of  the 
testator,  and  that  the  parties  beneficially  entitled  were  the  only  per- 
sons who  had  a  right  to  intermeddle,  the  Court  held  itself  bound  by 
such  decree,  and  refused  to  grant  probate  (with  respect  to  personalty 
in  England)  to  such  an  e^teoutor. 

Sbmblb,  the  law  of  the  country  of  the  domicil  at  the  time  of  death  as 
to  what  constitutes  the  last  will  of  the  deceased  is  binding  on  other 
countries. 

This  was  a  question  respecting  the  testamentary  papers  of 
William  Anderson^  deceased. 

His  nephew^  William  Anderson^  one  of  the  parties  to  the 
cause,  relied  upon  a  will  duly  executed  in  the  English  forra^ 
jEuid  bearing  date  the  24th  of  June^  1843^  of  which  he  was  left 
sole  executor^  and,  with  the  exception  of  a  legacy  of  iS2000^ 
sole  devisee  and  legatee,  in  case  he  survived  the  testator. 

The  other  testamentary  paper  was  in  the  handwriting  of  the 
deceased,  and  in  the  following  words : — 

^'  Ceci  est  mon  Testament. 

"  Jc,  soussign^  Guillaume  Anderson,  rentier,  demeurant  k 
"  Nogent-sur-Mame,  d&lare  que  j'institue  pour  ma  l^ataire 
"  universelle  Madame  Catherine  Burth^,  veuve  de  feu  M.  Jean 
^'  Louis  Titon  Laneuville,  demeurant  aussi  k  Nogent-sur-Mame^ 
"  dans  la  maison  que  nous  habitons  ensemble  et  ce  pour  lui 
''  donuer  une  preuve  de  ma  reoonuoissance  des  bons  soins 
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"  qu^elle  a  eu  pour  moi  en  France^  le  tout  sans  rien  excepter  et  1860. 

"  notamment  pour  tons  les  effets  mobiUers  et  tons  les  biens  November  7. 

'^  meables^  que  je  possede  en  France.  Fait  It  Nogent-sur-Mame,  Lakevtilli 
''ce26  Janvier,  1848. 

'^  OUILLAUMB    AnDBBSON. 

''P.S.  Je  soussign^  d^lare  nommer  poor  mon  ex&mteur 
**  testamentaire  M.  Giuchard^  ayocat,  demeurant  k  Paris,  rue 
"  Mealay,  No.  58.     Nogent-sur-Mame,  ce  26  Janvier,  1848. 

^'GUILLAUME   AnDEBSON.^' 

This  latter  will  was  propounded  by  Madame  LaneuviUe  in 
the  year  1850,  in  the  Prerogative  Court  of  Canterbury,  when 
the  learned  Judge  directed  the  issue  to  be  confined  in  the  first 
instance  to  the  question  of  the  domicil  of  the  deceased.  And 
in  March,  1858,  Sir  John  Dodson,  the  then  Judge  of  the  Pre- 
rogative Court,  pronounced  in  favour  of  the  French  domicil, 
concluding  his  judgment  in  the  following  terms : — "  1  am  of 
''  opinion  that  this  gentleman,  having  lost,  in  the  first  instance, 
**  his  domicilium  originis,  having  acquired  an  English  domicil, 
**  and  having  afterwards  given  up  that  by  selling  his  furniture, 
"  dismissing  his  servants,  parting  with  his  house  in  England, 
'^  by  going  to  France,  where  he  fixed  his  abode  for  the  last 
'^  years  of  his  life,  acquired  a  French  domicil  which  he  never 
'Most.  I  must  therefore  pronounce  that  this  gentleman,  at 
"  the  time  of  his  death,  was  domiciled  in  France.'' 

This  decision  was  confirmed  on  appeal  to  the  Judicial  Com- 
mittee. {Anderson  v.  LaneuMle,  9  Moo.  P.C.  825.) 

The  subsequent  proceedings  before  the  French  tribunals, 
and  the  substance  of  the  pleadings  on  which  the  case  now  came 
before  the  Court,  are  sufficiently  stated  in  the  judgment. 

This  case  was  argued  by  Mr.  Bomll,  Q.C.,  Mr.  T.  W. 
Greene^  Q.C.,  and  Dr.  Spinks,  for  Guichard,  as  executor  of 
the  will  of  1848. 

Sir  Hugh  Cairm,  Q.C.,  and  Dr.  Twiss,  Q.C.,  for  Mr. 
Anderson. 
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1860.  Dr.  Deane,  Q.C.,  and  Mr,  Godfrey  Lushington,  for  two  of 

No?ember  7.  ^^g  children  of  Madame  Lanenville,  as  her  heirs  and  personal 
Laneutillb  representatives. 


Anoebson 
.A!'."^_         -^'■-  ^^^>  for  Eli  Laneuville,  the  third  child  of  Madame 
Laneuville. 


GUICHARD. 


July  Hand  16.  ^^'  BoviU  stated  that  there  were  two  questions  before  the 
Court.  First,  is  the  will  of  1848  a  good  will,  of  which  probate 
should  be  granted  in  England  as  against  Anderson  ?  Secondly, 
if  that  is  answered  in  the  affirmatiTC,  is  Guichard  the  party 
entitled  to  probate?  Since  the  decision  of  the  Privy  Council 
on  the  point  of  domicil,  it  is  clear  that  the  deceased's  will 
must  be  made  according  to  French  law.  It  is  admitted  that 
the  will  of  1848  is  valid  by  the  law  of  France ;  but  the  extent 
of  the  will,  whether  it  applies  to  property  out  of  France,  is 
the  first  point  contested;  on  that  point  the  judgment  of  the 
French  court  on  the  8th  of  December,  1857,  as  against  Ander- 
son, is  conclusive ;  in  that  suit  the  heirs  of  Madame  Laneu- 
ville and  Anderson  were  the  parties.  The  will  of  1848  con- 
sists of  two  parts — the  first  dispositive,  the  second  containing 
the  appointment  of  executor.  Suppose  the  will  had  been  in 
terms  confined  to  property  in  France,  and  then,  by  a  codicil 
made  by  a  domiciled  Frenchman,  an  executor  appointed;  such 
executor,  it  is  submitted,  would  be  entitled  to  probate  in 
England.  Upon  the  construction  of  the  will,  however,  we 
contend  that  it  is  not  confined  to  property  in  France :  the 
construction  of  the  document  must  be  according  to  French 
law.  (Story's  'Conflict  of  Laws,'  s.  479,  a;  Westlake  on 
'  Private  International  Law,'  s.  329.)  As  to  Guichard's  right 
to  probate  as  executor,  generally,  where  a  person  is  named 
executor,  and  is  willing  to  act,  there  is  no  power,  according  to 
the  law  of  England,  of  substituting  any  one  else.  Take  this 
as  a  will  made  by  a  Frenchman,  intended  to  act  on  property 
in  this  country;  the  nomination  of  executor  must  be  supported 
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here;  the  Court  has  no  jurisdiction  to  vary  that,  though  the  I860, 
depositive  part  of  the  will  may  not,  according  to  the  law  of  this  ^^^"^  ^ 
country,  take  effect.  {Thornton  v.  Curling,  8  Sim.  810.)  But  Uksutille 
on  behalf  of  the  representatives  of  Madame  Laneuville,  it  will  amdbbsoh 
be  said  that  Ouichard^s  executorship  has  expired^  and  that  the 
judgment  of  the  Court  of  Cassation  of  the  19th  of  Aprils  1859, 
declared  this  to  be  the  case;  that  in  France  an  executor  ap<. 
pointed  by  a  testator  has  certain  duties  and  obligations  im- 
posed, one  of  which  is  to  render  an  account  at  the  end  of  the 
year,  and  bring  his  administration  to  a  close ;  and  an  executor 
may  be  appointed  with  seisin  or  without.  (Code  Civil,  arts. 
1025-6,  1081.)  Here,  it  will  be  said,  is  an  executor  without 
seisin;  the  Laneuvilles  are  in  entire  possession  of  the  French 
property,  and  Guichard's  executorship  is  no  more.  But  we 
submit  that  that  rule  of  French  law  has  no  application  in  a 
foreign  country;  the  judgment  of  the  French  courts  has  no 
effect  on  personal  property  in  other  countries.  (Story^s  ^  Con- 
flict of  Laws,'  ss.  512-14,  525.)  Each  country  must  apply 
its  own  laws  to  protect  assets  within  that  country,  so  the 
duration  of  the  executorship  must  be  regulated  by  the  laws  of 
each  country. 

Monsieur  Mallampert,  Doctor  of  Law  and  Advocate  of  the 
Imperial  Court,  was  then  examined  on  the  points  of  French 
law  contended  for  on  behalf  of  Ouichard. 

Dr.  Deane,  Q.C.,  for  the  Laneuvilles. — Our  points  are,  that 
the  testator  died  a  domiciled  Frenchman;  that  the  will  of 
1848  was  decreed  by  the  French  courts  to  be  his  sole  last  will 
and  testament,  and  in  that  Madame  Laneuville  is  named  uni- 
versal l^^tee ;  that  by  the  French  law  Ouichard  is  no  longer 
executor.  From  the  fact  of  the  French  domicil,  it  follows  that 
the  French  courts  have  seisin  of  the  will.  What  have  the 
French  courts  decided  in  the  matter?  Have  they  decided 
which  is  the  last  and  only  subsisting  will  of  the  deceased 
Frenchman,  and  is  their  decision  binding  on  the  Court? 
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1860.       {Bremer  v.  Freeman,  10  Moore  P.  C.  306 ;  Story's  '  Conflict  of 
NoTmto  7.   Laws/  8. 479,  g;  1  Jarm.  on  Wills,  3rcl  ed.  1844,  p.  8 ;  Enohin 
LAifBUTttLB  ▼.  Wylie,  1  Swab.  &  Tris.  118;  Dc  Bonneval  v.  De  Bonneval, 
AnDEBsoH    ^  Curt.  857.)    But  on  the  construction  of  the  will  of  1848,  ac- 
AND        cording  to  the  rules  of  law  obtaining  in  this  country,  we  sub- 
mit that  the  authorities  go  to  this  extent,  that  a  general  be- 
quest is  not  limited  or  affected  by  a  subsequent  enumeration  of 
particulars.  As  to  what  words  will  carry  general  personal  estate, 
see  Jarm.  on  Wills,  p.  700.     As  to  Guichard's  claim  to  pro- 
bate, here  is  the  will  of  a  domiciled  Frenchman,  written  in  the 
French  language.     For  the  legal  effect  of  both  the  expressions 
'^l^ataire  universelle''  and  ^'ejL^cuteur  testamentaire,''  re- 
course must  be  had  to  the  French  law.  (In  the  Goods  of  the 
Countess  Da  Cunha,  1  Hagg.  287;  In  the  Goods  of  Anne  Dormoy, 
8  Hagg.  767;  In  the  Goods  of  David  Rogerson,  2  Curt.  656.) 

Sir  H.  Cairns,  for  Mr.  Anderson,  relied  on  the  following 
propositions: — First,  that  at  the  date  of  the  will  of  1843, 
Anderson,  the  testator,  was  a  domiciled  Frenchman,  and  that 
will  was  and  is  valid  according  to  the  law  of  France ;  secondly, 
that  the  ¥^11  of  1843,  containing  particular  legacies  in  favour 
of  Mr.  Anderson,  was  not,  quoad  hac,  rcYoked  by  the  will  of 
1848,  even  assupning  that  will  to  institute  a  universal  legatee 
according  to  the  meaning  of  those  terms;  but,  thirdly,  that 
the  will  of  1848  instituted,  not  an  universal,  but  a  legatee  by 
universal  title,  i.  e,  for  all  the  personal  property  in  France ; 
fourthly,  that  the  French  judgment  of  the  8th  of  December, 
1857,  is  examinable  by  this  court,  and  constitutes  no  bar  to 
Mr^  Anderson^s  rights  in  this  court.  And  even  if  the  Court 
should,  on  the  construction  of  the  instruments,  feel  any  doubt 
as  to  the  first  and  second  propositions,  it  will  admit  both 
documents  to  probate,  so  as  to  enable  the  question  of  con- 
stinction  to  be  raised  in  the  courts  whose  more  peculiar  pro- 
vince it  is  to  determine  questions  of  construction.  The  fact 
asserted  in  the  first  proposition  is  proved  by  the  remarks 
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made  on  the  appeal  to  the  Privy  Council  from  Sir  John      1860. 
Dodson's   judgment,   9  Moore,  P.  C.  284,  356.     The  law  November?. 
applicable  to  that  fact  is  to  be  found  in  Article  999  of  the  Laneuyillk 
Code  Civil :  "  Un  Fran9ais  qui  se  trouvera  en  pays  Stranger    ^^^g^jg 
"  pourra  faire  ses  dispositions  testamentaires  .  .  .  .  ou  par  acte        ^^^ 

OUICHAU) 

"  authentique  avec  les  formes  usit^es  dans  le  lieu  ot\  cet  acte 
'^  sera  pass^.^'  As  to  the  second  proposition,  the  construction 
of  the  will  of  1843  must,  it  is  submitted,  be  according  to  the 
rules  of  English  law ;  but  if  this  be  not  so,  at  least  the  rules 
of  interpretation  applicable  are  common  to  both  laws,  as  may 
be  seen  on  referring  to  articles  1035-6  of  the  Code.  The 
terms  used  in  the  will  of  1843  are  specific,  and  constitute  par- 
ticular legacies,  besides  the  jus  univergum ;  after  leaving  a 
legacy  of  £2000  to  another  William  Anderson,  a  cousin,  it 
proceeds:  ''And  as  to,  for,  and  concerning  my  estates  of 
'^  (naming  them),  containing  by  estimation  783  acres,  be  the 
''  same  more  or  less,  severally  situate  in  the  barony  of  Con- 
''  naught,  in  the  county  of  Limerick,  and  all  other  my  estates 
''  of  freehold,  copyhold,  and  for  years,  messuages,  lands,  tene- 
^'  ments,  hereditaments,  and  real  estates  whatsoever  and  where- 
''  soever  situate,  etc.,  and  also  all  my  moneys  and  securities 
''  for  money  and  capital,  or  stock  in  the  public  funds,  and  all 
''  my  personal  estate,  goods,  chattels,  credits  and  effects  (subject 
**  nevertheless  to,  and  they  are  hereby  expressly  charged  with 
"  and  made  liable  to  the  payment  of  the  said  legacy  of  £2000, 
''  and  my  just  debts,  funeral  and  testamentary  expenses),  I 
''give,  devise,  and  bequeath  the  same,  and  every  part  and 
"  parcel  thereof  respectively,  according  to  the  nature  or  qua- 
"  lity  thereof  respectively,  to  my  nephew,  William  Anderson, 
"his  heirs,  etc.,  to  aiid  for  his  and  their  own  use,''  etc. 
The  learned  counsel  here  cited  the  following  cases : — Clarke  v. 
Butler,  1  Meriv.  304;  Shuttleworth  v.  Greaves,  4  Myl.  &  Cr. 
36 ;  fFeld  v.  Acton,  2  Eq.  Cas.  Abr.  777 ;  Freeman  v.  Freeman, 
5  De  G.  &  M.  and  Q.  704.  The  French  law,  which  we  shall 
prove,  is  stated  in  Dalloz.  Jurisprud.  Gener.  (18th  of  July, 
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1860.  1831),  186.    We  contend  that  the  thiee  kinds  of  legacy  there 

^^J^-  mentioned  can  coexist. 

Lanbutillx  Argument  resumed. — ^The  three  sorts  of  legacy  are  described 

Ahdmbok  ^  *^®  Code.    Art.  1002:  ''Les  dispositions  testamentaires 

ANp  '^  8ont  on  muversel,  on  k  titre  unxrersel,  ou  k  titre  particulier." 

GuiCHARD 

Art.  1008 :  "  Le  legs  universel  est  la  disposition  testamentaire 
''  par  laquelle  le  testateur  donne  k  une  on  plnsieurs  personnes 
'^  Paniversalit^  des  biens  qn'il  laissera  k  son  deces.'^  Art.  1010 : 
''Le  legs  k  titre  universel  est  celui  par  lequel  le  testateur 
''  l^gue  une  quote-part  des  biens  dont  la  loi  lui  permet  de  dis- 
''  poser,  telle  qn'une  moiti^,  un  tiers,  ou  tous  ses  immeubles, 
''  ou  tout  son  mobilier,  ou  une  quotit^  fixe  de  tous  ses  im- 
"  meubles,  ou  de  tout  son  mobilier.  Tout  autre  legs  ne  forme 
"  qu'une  disposition  k  titre  particulier."  Art.  1014 :  "  Tout 
''  l^s  pur  et  simple  donnera  au  l^ataire,  du  jour  du  d6ceB 
"  du  testateur,  un  droit  k  la  chose  l^gu^,^'  etc.  A  universal 
legacy  in  a  later  will  is  not  incompatible  with,  and  therefore 
does  not  of  necessity  revoke,  particular  legacies  in  a  prior  will. 
Dalloz,  Jurisprudence  G^nSrale,  vol.  for  1831,  p.  186;  TTic 
Nismee  Ceise,  February,  1809;  Sirey,  vol.  xxviii.  p.  128;  TTie 
Paris  Case,  November  8,  1830;  DaUoz,  vol.  for  1888, 
p.  214;  7%e  Grenoble  Case,  June,  1827;  Sirey,  vol.  xxviii. 
p.  188;  Case  decided,  February  25,  1836;  DaUoz,  vol.  for 
1836,  p.  46.  On  the  third  proposition,  that  the  will  of  1848, 
in  fact,  only  constitutes  legacies  it  titre  universel,  i.  e.  in  re- 
spect of  the  property  in  France :  on  this  question  of  construc- 
tion, how  far  is  the  foreign  law  to  be  the  guide  ?  It  is  to  guide 
the  Court  as  to  technical  words  and  their  meaning,  but  when 
that  is  ascertained,  this  Court  is  as  competent  to  construe  as 
the  Court  of  the  domicil  is.  The  cases  cited  under  the  fifth 
proposition  of  Wigram's  Extrinsic  Evidence  show  how  &cts 
may  be  called  in  aid  of  construction.  In  the  present  case  we 
have  the  fact,  that  the  testator's  connection  with  his  relations 
was  kept  up  after  his  residence  in  France.  His  real  property 
remained  tied  up  by  the  latter  provisions  of  the  will  of  1848 ; 
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he  was  in  correspondence  with  William  Anderson  till  1849.      I860. 
As  to  the  terms  of  the  will  of  1848,  there  are  no  words  by  November  7. 
which  the  testator  expresses  an  intention  of  dispoang  of  all  his  l^kiuyillb 
property ;  the  testator  must  be  taken  to  have  known  that  he    j^^*',^^ 
could  not  by  a  holograph  French  will  dispose  of  real  property        and 
out  of  France.    Without  saying  that  the  will  of  1848  is  that 
of  an  illiterate  man^  it  is  certainly  that  of  an  illiterate  French- 
man.   On  the  fourth  proposition  as  to  the  condusiveness  of  a 
foreign  judgment^  it  is  submitted  that  a  foreign  judgment  is 
not  binding ;   firsts  if  it  offends  against  principles  of  inter- 
national law;  secondly,  if  a  foreign  judgment  professing  to 
proceed  on  principles  of  English  law,  proceeds  erroneously  on 
those  principles;  thirdly,  if  error  be  apparent  on  the  face  of 
the  judgment ;  fourthly,  if  it  be  against  common  sense  and 
reason;  fifthly,  if  the  Court  had  no  jurisdiction;  sixthly,  if 
the  object  of  the  suit  on  which  the  foreign  judgment  was  ren- 
dered be  different  firom  the  object  of  the  suit  in  which  the 
foreign  judgment  is  relied  upon  {Reimers  v.  Druce,  28  Beav. 
146;  Ciutrique  v.  Imrie,  8  W.  E.  844;  Wheaton  on  Inter- 
national  Law,  sixth  edit.  p.  205.) 

M.  Chevalier  de  Rosay,  formerly  practising  as  an  advocate      Jdy  18. 
in  France,  and  M.  Jules  Favre,  were  then  examined  as  to  the 
French  law  relied  upon  on  behalf  of  Mr.  Anderson. 

At  the  conclusion  of  the  arguments. 

Cur.  adv.  vuU. 

Sib  C.  Cresswbll  :  This  suit  was  commenced  in  the  Pre-  November  7. 
rogadve  Court  of  Canterbury,  by  Catherine  Laneuville,  other- 
wise Burthe,  under  the  follovdng  circumstances: — William 
Anderson  died  at  Paris,  on  the  28rd  of  December,  1849, 
leaving  a  will  made  at  Nogent-sur-Mame  on  the  26th  of 
January,  1848.  This  will  was  duly  roistered,  and  possession 
of  the  universal  legacy  bequeathed  to  Madame  Laneuville  was 
awarded  to  her  by  the  Civil  Tribunal  of  the  First  Instance  of 
the  Seine  on  the  dth  of  January,  1850.     Madame  Laneuville 
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1860.      then  took  steps  to  prove  the  will  in  the  Prerogative  Court ; 

November  7.   Anderson,  the  present  defendant,  having  appeared  to  the 

Lameuville  warning  of  the  caveat,  she  brought  in  an  allegation  containing 

Andbesoh    ™*^y  articles :  amongst  others  the  twenty-second  which  stated 

AND        ih%  factum  of  the  will  made  and  executed  so  as  to  be  good 

GUICHAED.  ,  - 

according  to  the  law  of  France,  and  others,  stating  facts  tend- 
ing to  show  that  the  testator,  who  died  on  the  28rd  of  Decem- 
ber, 1849,  was  then  and  at  the  date  of  the  will  domiciled  in 
France.  The  defendant  William  Anderson,  a  nephew  of  the 
deceased,  brought  in  an  allegation,  the  nineteenth  article  of 
which  stated  the  factum  of  a  will  bearing  date  the  24th  of 
June,  1843,  executed  as  required  by  the  statute  1  Vict.  c.  26, 
and  of  which  he  was  appointed  sole  executor.  The  allegation 
contained  many  articles  stating,  inter  alia,  facts  tending  to 
prove  an  English  domicil. 

The  Judge  of  the  Prerogative  Court  ordered  both  these 
allegations  to  be  reformed,  leaving  in  each  of  them  the  state- 
ment of  the  factum  of  the  will,  and  the  articles  relating  to 
domicil,  striking  out  all  the  rest,  so  as  to  confine  the  -inquiry 
to  the  question  of  domicil.  Evidence  was  taken  on  these 
all^ations,  and  on  the  11th  of  March,  1858,  Sir  J.  Dodson, 
then  Judge  of  the  Prerogative  Court,  decided  that  the  testator, 
at  the  time  of  making  his  will  in  1848  and  of  h^s  death,  was 
domiciled  in  France. 

William  Anderson  appealed  to  the  Queen  in  Council,  and 
by  advice  of  the  Judicial  Committed  the  decision  of  Sir  John 
Dodson  was  afSrmed  on  the  11th  of  December,  1854,  and 
the  cause  remitted  with  all  incidents. 

This  decision  having  been  pronounced,  Madame  Laneuville, 
to  whom  possession  of  the  property  of  the  deceased,  as  a  uni- 
versal legacy  under  the  will  of  the  26th  of  January,  1848,  had 
been  awarded  as  before  stated,  instituted  proceedings  before 
the  Judge  of  the  First  Chamber  of  the  Civil  Tribunal  of  the 
Seine,  and  cited  Mr.  Anderson  and  Guichard,  the  former  to 
hear  the  will  of  1843,  if  it  should  be  produced,  declared  to 
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have  been  revoked^  and  that  the  will  of  the  26th  of  January^      - 1860. 

1848,  should  be  executed  according  to  its  form  and  tenor;  November 7- 

and  that  consequently,  and  in  conformity  with  the  ordinance  Lawutilix 

awarding  possession,  dated  the  9th  of  January,  1850,  Madame  ^^pg^go^ 
Laneuville  should  be  and  remain  entitled  to  take  real  and        ^^^ 

•  OUICHARD. 

effectual  possession  of  all  the  real  and  personal  property  of  the 
testator,  wheresoever  situate.     Guichard  was  cited  to  hear  it 
declared  that  he  had  no  right  to  meddle  with  the  affairs  of  the 
said  succession  under  any  pretence  whatever,  and  to  hear  him- 
self forbidden  to  intervene  therein  in   his  pretended  quality 
as  executor.      Both  Quichard  and  Anderson   appeared,  and 
excepted  to  the  jurisdiction  of  the  Court,  the  latter  on  the 
ground  that  the  testator  was  a  foreigner,  and  not  domiciled  in 
France.     Madame  Laneuville  insisted  that  the  exception  was 
invalid,  and  that  the  Court  ought  to  declare  effective  in  France 
the  decision  of  the  Prerogative  Court  and  the  Privy  Council. 
The  Court,  on  the  14th  of  July,  1855,  decided  in  favour  of  its 
jurisdiction,  and  adjourned  the  cause  for  a  fortnight,  for  the  • 
pleadings  on  the  main  question.    This  decision  was,  on  appeal, 
affirmed  by  the  Imperial  Court  of  Paris  on  December  11, 1855. 
After  this,    Madame    Laneuville   died,   leaving    as    heirs 
Madame  Bovey  and  Eli  and  Ferdinand  Louis  de  Laneuville, 
her  three  children,  and  having  made  a  will  appointing  one 
executor.     Disputes  arose  between  the  two  brothers  re- 
specting the  validity  of  a  legacy  left  by  Madame  Laneuville 
to  her  daughter  Madame  Bovey,  and  that  caused  a  suspension 
of  the  litigation  of  the  Anderson  succession.     But  the  suit 
was  resumed  in  the  Tribunal  of  the  First  Instance  by  Madame 
Bovey  and  her  husband  and  brothers  in  April,  1856,  as  repre- 
sentatives of  Madame  Laneuville.     Certain  conclusions  were 
presented  on  their  behalf;  none  were  presented  on  behalf  of 
Anderson  on  the  main  question,  and  he  was  declared  in  de- 
fault.    The  Court,  on  the  9th  of  May,  1856,  gave  a  judgment, 
that  the  suit  as  against  Anderson  should  be  disjoined  from 
that  as  against  Ouichard ;  and,  as  to  the  latter,  after  reciting 

VOL.    II.  D 
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1860.  that  the  widow  Lanenville  was  appointed  universal  legatee  of 
No?emb«r  7.  William  Anderson,  by  the  terms  of  his  holograph  will,  which 
Lanbuyillb  was  registered  at  Paris  on  the  Srd  of  January,  1850,  that  by 
Andkrson  ^^^^  ^tne  will  Ouichard  was  appointed  executor,  but  without 
▲ND  seisin;  that  by  ordinance  dated  the  9th  of  January^  1850, 
rendered  by  the  president  of  this  tribunal,  Madame  Laneuville 
(there  being  no  privileged  heirs  of  William  Anderson)  was 
awarded  possession  of  the  said  universal  legacy ;  that  it  was 
decided  by  the  Prerogative  Court  of  Canterbury  and  the  Privy 
Council,  that  William  Anderson  was  domiciled  in  France 
when  he  made  his  will,  from  which  it  followed  that  he  had  to 
make  it  according  to  the  form  required  by  the  country  where 
he  then  was,  and  that  the  tribunals  of  the  same  country  are 
competent;  that  the  nature  and  extent  of  the  ofSce  of  exe- 
cutor conferred  on  Guichard  must  be  estimated  by  French 
law,  and  not  by  English  statutes,  even  for  property  situate  in 
England ;  that  the  holograph  will  of  the  testator  did  not  give 
seisin  to  Ouichard  of  the  property  left  by  him ;  and  if  the 
quality  of  executor  can  in  certain  circumstances  continue  be- 
yond one  year,  that  quality  cannot  extend  in  an  indefinite 
manner  and  without  utility  to  the  realization  of  the  intention 
of  the  testator;  that  Madame  Laneuville  was  sole  legatee, 
and  is  now  represented  by  her  heirs,  who  alone  have  an  in- 
terest in  prosecuting  the  execution  of  the  will  of  Anderson, 
and  that  the  assistance  of  Guichard  becomes  at  this  time 
without  an  object,  etc.  Ordered,  that  the  suit  against  William 
Anderson,  the  nephew,  be  disunited  and  separated  from  that 
against  Ouichard,  to  be  pronounced  on  later;  declared  as  ex- 
pired the  executorship  of  the  succession  of  William  Anderson, 
which  he  (Ouichard)  held  by  virtue  of  the  holograph  will  dated 
the  26th  of  January,  1848 ;  that  he  has  consequently  no  right 
or  quality  to  meddle  in  any  way  whatever  with  the  affairs  of 
the  succession,  either  in  France  or  England,  or  to  receive  any 
sum  or  security  appertaining  to  the  succession,  and  especially 
funds  invested  in  the  Bank  of  England ;  that  such  right  ex- 
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the  «ok  re|«»aiti*»«»  «  *^^\wl 


Th»  Judgment  wa*    •*^*™        xSoT.      Guicbmr^ 


la  court  of  F-i..  23rd  -^^^™^2^  dc«ee  of  *!«- 

SiTwinof  the  24*  of  ^^^  \^  '«  eonsidered    . 

^  of  Ae  26th  of  '«»ryV^^\b«  26*^  of  J«a.-y. 

.«I«»-«i»ting;th.tU.ew^^    ,..^rfi«i5  *o  ^  Y"" 

j^  .ta-.  be  c«ried  mto  ^^^   ^^  3,.aaa.e  I-^_„^ 

,_„.  tiuA,  consequently,  t^    „^ov«»e»*  °^  ""  P«bok^,^:^      , 

«Jl«opertybdongin«*»tlie^^^^^^ci^oo- 

Uthi.  country  no  -^^^  Co<«»<=a  remitting    ^V^^ 
«lthe31rtof  Ja"-*^' *^'  of  Fel*r««ry..l»S^-    ^^X^"* 


«,t  Court,  m  or^       ^ielu^e^--^  J^„^.  la^J^^^^^t*^^*, 
tohei,AndenK>»-P^  ^^^ 


36  CASES  IN  THE  COURT  OF  PROBATE. 

1860.  the  Judge  of  the  Prerogative  Court  had  made  an  order  that  it 

Kovembcr  7.  ghould  be  80  heard.     It  was  ascertained  that  some  misappre- 

Laneuville  hension  on  the  subject  bad  existed,  and  the  cause  stood  over 

ANDEB80N  ^^  order  that  the  real  position  of  the  parties  might  be  ascer- 

AND        tained,  and  the  question  to  be  ultimately  decided  raised  in 
GuichaU).  . 

such  manner  as  would  enable  the  Court  to  deal  with  it  on  the 

merits;  and  in  June  1858^  administration  with  the  will  of 
Madame  Laneuville  annexed  was  granted  by  this  Court  to  Fer- 
dinand Laneuville  and  Madame  Bovey,  the  executor  having 
renounced.  On  the  4th  of  February,  1859,  Ferdinand  Laneu- 
ville and  Madame  Bovey  appeared  as  representing  Madame 
Laneuville^  the  original  plaintiff.  In  March  an  order  was 
made  by  consent  of  all  parties  that  the  afSdavits  filed  and  the 
evidence  taken  in  the  earlier  stages  of  the  cause  should  be  read 
as  evidence  in  this  suit^  saving  all  just  exceptions. 

On  the  19th  of  March^  1859,  Guichard  filed  a  declaration 
alleging  that  William  Anderson,  a  British  subject,  who  died  on 
23rd  of  December,  1849,  at  Paris,  a  domiciled  Frenchman^ 
made  his  last  will  and  codicil  thereto,  both  bearing  date  the 
26th  of  January,  1848,  and  by  the  codicil  appointed  Guichard 
sole  executor ;  that  the  same  were  duly  executed  according  to 
the  law  of  France  and  were  by  that  law  valid  and  effectual ; 
that  they  have  been  respectively  duly  proved  in  France,  and 
by  the  competent  tribunal  pronounced  to  be  valid  and  effec- 
tual. The  defendant  Anderson  pleaded  that  the  documents 
mentioned  in  the  declaration  were  only  a  partial  or  limited 
will,  confined  to  certain  property  situate  in  France,  out  of 
the  jurisdiction  of  this  Court.  He  then  pleaded  the  will  of 
June  1843,  and  that  he,  the  defendant,  was  heir-at-law  and 
sole  next  of  kin  of  the  deceased ;  and  further,  that  by  and  ac- 
cording to  the  law  of  France  the  appointment  of  Guichard 
as  executor  by  the  alleged  codicil  was  not  an  absolute  and 
unlimited  appointment,  and  that  the  same  had  expired  before 
the  commencement  of  the  proceedings  in  this  Court,  and  that 
Guichard  was  not  at  such  time  entitled  to  have  probate  of 
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the  allied  documcDts,  or  either  of  them^  or  administration  of      I860. 
the  personal  estate  of  the  deceased,  and  then  averred  the  de-   November  7. 
cision  of  the  Court  of  First  Instance^  and  that  it  was  affirmed   Lakeuyillb 
on  appeal  by  the  Imperial  Court  of  Paris.     Ferdinand  Laneu-     ^i^rmon 
ville  and  Madame  Bovey  pleaded  the  death  of  the  testator,  the        ^^^ 

•11  1  1-    .1  1  ,  .  ^  -    -r  «    «  1  GUICHARD. 

Will  and  codicil  made  on  the  26th  of  January,  1848;  that 
Guichard,  in  May  ]8o6^  by  the  law  of  France,  and  by  orders 
and  decrees  of  competent  tribunals  in  France,  ceased  to  be 
and  is  not  entitled  to  probate  of  the  will  and  codicil ;  that 
the  universal  legatee,  Madame  Laneuville^  died  in  January 
1856^  and  that  the  defendants  Ferdinand  Laneuville  and  Ma- 
dame Bovey  are  her  personal  representatives  both  in  England 
and  in  France.  Eli  Titon  Laneuville,  the  third  child  of  Madame 
Laneuville,  appeared  in  July  L859,  and  pleaded  the  will  made 
in  France,  and  prayed  probate  to  Guichard*  To  the  plea  of 
Anderson,  Guichard  replied  that  the  will  made  on  the  26th  of 
January,  ]  848,  was  not  a  limited  will,  disposing  only  of  pro- 
perty in  France,  but  disposing  of  all  the  testator's  property 
wherever  situate,  and  that  it  had  been  so  held  by  the  Court  of 
First  Instance ;  secondly,  that  if  the  will  of  the  testator  of  the 
24th  of  June,  1813,  was  originally  valid,  it  was  revoked  as  to  all 
property  wherever  situate  by  the  will  of  the  26th  of  January, 
1848^  and  that  it  had  been  so  decided  by  a  formal  decree  of 
a  competent  Court  in  Fraiiee ;  thirdly^  that  his  appointment 
as  executor  had  not  by  the  laws  of  France  expired^  that  at  the 
commencement  of  this  suit  he  was  entitled  to  probate^  and 
that  the  French  Court  had  not  decided  that  he  was  not  en- 
titled to  probate  in  England ;  fourthly,  that  it  was  not  compe- 
tent to  a  French  Court  to  limit  the  powers  or  regulate  the 
duties  of  an  executor  in  England,  and  that  if  the  French 
Courts  have  assumed  to  pronounce  that  Guichard^s  functions 
as  executor  have  expired  in  England,  such  decisions  are  not 
by  the  law  of  England  or  by  the  law  of  nations  binding  on 
the  Court  of  Probate.  To  the  plea  of  Ferdinand  Laneuville 
and  Madame  Bovey  he  replied,  admitting  the  will  of  the  26th 
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I860.      of  January^  1848,  but  denying  that  his  title  aa  executor  had 

November  7.  expired ;  secondly,  that,  although  administration  with  the  will 

Laneutiixe  of  Madame  Laneuville  annexed  had  been  granted  to  Ferdi- 

Andemoh    ^^"^^  Laneuville  and  Madame  Bovey,  that  will  i^as  void  by 

AND        the  law  of  France :  no  evidence  was  riven  to  support  this  alle- 

GVICBABD.  -I 

gation,  and  it  need  not  be  further  noticed.  Anderson  re- 
joined, taking  issue  on  the  allegations  of  the  replication,  and 
averring  that  the  allegations  of  the  decisions  of  the  French 
Courts  were  irrelevant  to  the  merits  of  the  case. 

In  this  form  the  record  was  set  down,  but  at  the  hearing 
Anderson  obtained  leave  to  amend  his  second  plea  by  averring 
that  at  the  date  of  the  will  of  June  1843  the  testator  was 
domiciled  in  France,  and  that  the  will  executed  in  England, 
with  the  forms  required  by  the  law  of  England,  was  valid  by 
the  law  of  France.  Guichard  traversed  these  averments.  The 
case  occupied  the  attention  of  the  Court  for  several  days.  In 
addition  to  the  evidence  taken  in  the  Prerogative  Court,  a 
good  deal  of  parol  evidence  was  given,  and  the  several  decrees 
of  the  French  tribunals  mentioned  in  the  pleadings  were  put 
in,  and  the  whole  case  was  very  fully  and  ably  ai^ued  for  all 
parties.  The  following  appear  to  be  the  material  points  raised 
for  the  consideration  of  the  Court :  first,  whether  the  testator 
was  domiciled  in  France  at  the  date  of  the  will  1843,  so  as  to 
render  that  a  valid  will,  and  entitled  to  probate  if  not  re- 
voked ;  secondly,  whether  that  will  was  revoked  by  the  will 
dated  the  26th  of  January,  1848;  thirdly,  whether  this  Court 
is  bound  by  the  decrees  of  the  French  Court  on  that  point; 
fourthly,  whether  Guichard  is  entitled  to  probate  of  the  will 
of  184^,  and  in  this  question  is  included  the  effect  to  be  given 
to  the  decrees  of  the  French  Courts,  declaring  that  his  title 
as  executor  has  expired. 

The  first  substantial  question  in  the  case  is,  whether  I  have 
one  or  two  wills  to  deal  with,  and  that  depends  upon  whether 
the  testator  had  become  domiciled  in  France  before  the  will 
of  1843  was  made;  if  he  had,  the  evidence  provqs  that  the 
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will  was  valid  by  the  law  of  France ;  if  he  had  not,  it  became      1860. 
inoperative  as  to  personal  property  upon  the  subsequent  change  No?cmbcr  7. 
of  domidl.     This  point  was  not  much  discussed  at  the  Bar;   LAjrEuriLLE 
the  evidence  taken  in  the  original  suit  furnishes  arguments  on     4«i,gRao,| 
both  sides.     But  it  seems  to  me  that  the  reasoning  of  Sir        and 
John  Dodson,  which  was  approved  and  adopted  by  the  Judi- 
cial Committee^  is  applicable  to  this  question,  and  shows  that 
the  domicil  had  then  been  changed.     I  must  therefore  treat 
each  will  as  good  when  made,  and  as  continuing  so,  unless  the 
first  was  revoked  in  whole  or  in  part  by  the  second.     This  is 
the  next  question  to  be  considered. 

On  this  point  it  was  contended  for  the  LaneuviUes  and  Oui- 
chard,  that  the  second  will  in  terms*  disposed  of  all  his  pro- 
perty in  a  manner  at  variance  with  his  former' will,  which  it 
therefore  revoked  by  implication, ^though  not  expressly;  and 
further,  that  on  this  point  the  Court  ought  tO' adopt  the  de- 
cision of  the  French  tribnnal>  to  which  it  properly  belonged 
to  decide  what  was  the  last  will  of  a  domiciled  Frenchman. 
On  the  other  hand,  it  was  contended  that  the  second  will,  read 
by  itself,  was  confined  to  property  in  France ;  that  the  words 
"  l^gataire  universelle ''  were  to  be  read  in  connection  with 
"  en  France  le  tout  sans  rien  excepter  et  notamment,'^  etc., 
and  that  so  read- the  irill  evidently  related  to  French  property 
only.  This  point  gave  rise  to  much  ingenious  criticism  on 
the  words  of  the  will,  and  on  the  apparent  imperfection  of 
the  testator's  acquaintance  with  the  French  language.  But 
I  must  assume  that  the  testator  knew  the  meaning  and  efieet 
of  the  words  which  he  used.  I  must  ascertain  as  well  as  I  can 
the  meaning  of  those  words,  and  assume  that  the  testator  in- 
tended that  they  should  take  effect  according  to  their  primary 
and  l^al  sense,  unless  he  has  by  other  words  in  the  same  will, 
or  in  some  other  will  to  be  considered  with  it,  manifested  a 
contrary  intention. 

As  to  the  primary  and  legal  sense  and  operation  of  the 
words  found  in  this  will,  parol  evidence  was  given  by  some 
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1860.  distinguished  members  of  the  legal  profession  in  France.  I 
NoTcmbcr  7.  take  the  result  of  that  endence  to  be  that  the  words  "l^a- 
Laneuville  taire  universelle/'  taken  by  themselves^  would  have  the  effect 
Anderson  ^^  flaking  Madame  Burthe  legatee  of  all  the  testator's  pro- 
AND  perty :  but  that  if  they  are  preceded  by  specific  legacies  or  be- 
quests,  giving  m  general  terms  any  entire  share  or  portion  of 
the  testator's  property,  the  "  legs  particulier/'  or  "  legs  k  titre 
universel "  of  the  code,  then  the  words  "  l%ataire  universelle  " 
would  be  equivalent  to  "  residuary  legatee/'  and  would  not  be 
incompatible  with  other  parts  of  the  will ;  that  the  same  would 
be  the  effect  if  a  first  will  gave  specific  legacies,  and  made  no 
"  legataire  universel,"  and  a  second  will  instituted  a  "  l^ataire 
universel ;"  the  two  would  not  be  incompatible,  the  general 
expression  in  the  second  would  be  explained  and  controlled  by 
the  first.  Again,  if  a  first  will  gave  specific  legacies,  and  ap- 
pointed a  "  l^ataire  universel,"  and  a  second  will  merely  ap- 
pointed a  'Hegataire  universel,"  he  would  be  considered  as 
substituted  for  the  first,  and  the  specific  legacies  given  by  the 
first  will  would  not  be  revoked.  But  if  a  second  will  appoint- 
ing a  'Megataire  universel"  contains  other  words  showing 
that  the  technical  expression  ie  used  in  its  primary  sense,  and 
that  the  intention  is  to  give  all  to  the  legatee^  then  it  is  in- 
compatible  with  any  different  disposition  in  a  former  will,  and 
of  necessity  revokes  it.^  In  order  to  entitle  themselves  to  the 
benefit  of  this  evidence,.  Sir  Hugh  Cairns  and  his  juniors  con- 
tended that  the  will  of  1843  gave  specific  legacies  to  W.  An- 
derson, since  deceased,  and  to  the  present  defendant,  W.  An- 
derson, and  then  made  the  latter  residuary  legatee.  On  the 
other  hand,  it  was  said  that  the  legacy  to  the  W.  Anderson, 
deceased,  coald  have  no  effect,  for  he  was  dead,  and  the  tes- 
tator kuew  it,  before  the  second  will  was  made,  and  that  as  to 
W.  Anderson  the  defendant,  the  testator  had  not  given  him 
specific  legacies,  but,  intending  to  make  him  residuary  legatee, 
enumerated  the  various  items  of  his  property,  and,  lest  any- 
thing should  have  been  omitted,  added  the  general  words. 
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It  seems  to  me  unnecessary  to  express  an  opinion  upon  this  1860. 
somewhat  difficult  question^  for,  as  I  construe  the  second  will,  NoTcmber  7. 
the  testator  has  shown  on  the  face  of  it  that  he  used  the  words  lanxuyillr 
''  l^ataire  universelle  ^^  in  their  primary  and  legal  sense,  and  .  ^' 
theref(»re  they  would  be  incompatible  ¥rith  the  former  will,  and  ^^d 
as  to  personal  property,  would  revoke  it.  The  testator  begins 
by  instituting  Madame  Burthe  bis  '^legataire  universelle;^' 
then,  by  words  which  must  be  read  as  in  a  parenthesis  he  ex- 
plains his  reason  for  so  dcang,  '^  et  ce  pour  lui  donner,"  etc. 
b'ir  Hugh  Cairns  contended  that  this  parenthesis,  ends  with 
the  word  '*moi,*'  and  that  the  words  *'en  France,*'  which 
follow^  must  be  read  in  connection  with  "  le  tout  sans  rien  ex- 
cepter,"  so  as  to  confine  the  bequest  to  property  in  France. 
But  that  I  think  a  very  foreed  construction^  The  attentions 
of  Madame  Burthe  had  beea'  bestowed  upon  him  in  France; 
why  should  we  suppose  that  he  did  not  intend  to  mention 
that?  And  if  he  meant  to  give  all  in  France  and  nothing 
more,  it  is  more  natural  to  suppose  that  he  would  have  written 
"  le  tout  en  France/'  Assuming  that  he  was  a  bad  French 
scholar,  and  might  be  expected  to  think  in  English,  and  then 
as  it  were  translate  into  French,  I  cannot  but  think  it  more 
probable  that  he  would  use  the  latter  expresuon  if  he  meant 
to  confine  his  bequest  to  property  in  France.  Counsel  on 
each  side  claimed  the  benefit  of  that  which  follows,  "  et  no- 
tamment,'*  etc.  I  can  do  no  more  than  guess  at  the  testator's 
reason  for  introducing  these  words ;  they  have  no  legal  opera- 
tion in  controlling  the  former  part  of  the  will,  and  1  think 
furnish  no  foundation  for  any  judicial  opinion  on  the  subject, 
and  I  forbear  to  indulge  in  guesses. 

Upon  this  part  of  the  case,  then,  I  am  of  opinion  that  the 
testator  has  expressed  an  intention  to  constitute  Madame 
Burthe  his  l^taire  universelle,  so  as  to  take  all  without  any 
exception,  and  consequently  that  the  will  of  1843  was  thereby 
revoked. 

There  was  some  discussion  at  the  Bar  as  to  the  use  which 
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1860.  might  be  made  of  the  evidence  taken  in  the  Prerogative  Court 
ovember  7.  ^  construing  the  second  will  of  the  testator^  and  it  was  in- 
Lanbutillb  sisted  for  Mr.  Anderson  that^  according  to  the  fifth  proposition 
ANDEBaoK  niaintained  in  Sir  J.  Wigram's  excellent  work  on  this  subject, 
AND  X  ought  to  take  into  consideration  that  the  testator  had  a 
large  estate  in  Ireland  and  considerable  personal  property-  in 
England ;  that  in  the  will  of  1843  he  showed  a  great  desire  to 
keep  the  real  property  in  his  family  as  long  as  possible ;  that 
he  continued  to  correspond  with  his  nephew  on  good  terms, 
and  other  matters  of  that  nature.  On  the  other  hand,  it  was 
admitted  that  I  ought  to  consider  all  the  material  circum- 
stances by  which  he  was  surrounded,  but  that  I  could  not  take 
into  consideration  such  parts  of  the  evidence  as  were  material 
only  as  tending  to  raise  a  presumption  as  to  the  intention  of 
the  testator :  this  I  take  to  be  the  correct  rule,  and  this  latter 
portion  of  the  evidence  I  have  discarded,  but  if  considered  it 
would  not  alter  my  opinion  as  to  the  meaning  of  the  will. 
There  is  another  of  Sir  James  Wigram's  propositions,  viz. 
the  fourth,  which  appears  to  be  somewhat  applicable  to  the 
case :  "  Where  the  language  of  the  will  is  not  understood  by 
''  the  Court,  the  evidence  of  persons  who  understand  the  lan- 
"  guage  in  which  the  will  is  written  is  admissible,  to  inform 
"  the  Court  of  the  proper  meaning  of  the  words.*' 

Now  in  this  case  the  language  of  the  will  is  not  understood 
by  the  Court,  and  evidence  was  given  as  to  the  proper  mean- 
ing of  the  words,  t.  e.  a  sworn  translation  brought  into  the 
Prerogative  Court,  as  to  the  true  meaning  of  which  I  have 
already  given  my  opinion ;  but  I  understood  the  distinguished 
French  advocate  Jules  Favre  to  say  that  the  proper  meaning 
of  the  words  "  l^gataire  universelle''  combined  with  "  le  tout 
sans  rien  excepter'*  was,  that  the  legatee  should  take  all  with- 
out exception,  but  that  in  construing  those  words  it  must  be 
remembered  that  the  testator  was  imperfectly  acquainted  with 
the  French  language,  and  had  probably  been  induced  to  use 
words  the  proper  meaning  of  which  he  did  not  understand. 
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I  am  not  at  liberty  to  act  on  any  such  conjecture ;  no  sugges-      1860. 
tion  of  that  nature  appears  on  the  record,  and  I  must  assume  November  7. 
that  the  testator  understood  the  proper  meaning  of  his  own  laneutillk 
words.    I  find  therefore  in  the  evidence  of  Jules  Favre  a  con-     .    ^' 
firmation  of  my  own  opinion  as  to  the  meaning  of  the  will.  and 

The  third  point  was  much  discussed  at  the  Bar,  viz.  whe- 
ther this  Court  is  boand  by  the  decree  of  the  French  Court 
of  the  8th  of  December,  1867.     Anderson  in  his  rejoinder 
averred  that  the  French  decrees  pleaded  were  irrelevant  to  the 
merits  of  the  case ;  counsel  rather  relied  upon  special  objec- 
tions to  the  decree  of  December  1857,  than  upon  its  general 
want  of  relevancy.     It  would  be  diflScult  to  establish  that  the 
tribunals  of  the  country  of  the  domicil  have  not  jurisdiction 
to  decide  upon  what  is  or  is  not  the  last  will  of  a  testator  in 
respect  of  personal  property.   In  De  Bonneval  v.  De  Bonneval, 
1  Curt.  856,  probate  was  prayed  of  the  will  of  the  Marquis 
de  Bonneval  deceasec^ ;  thy  was  opposed  by  his  brother,  on 
the  ground  that  the  testator  was  domiciled  in  France ;  that 
question  was  discussed  on  act  on  petition,  and  Sir  Herbert 
Jenner  Fust  made  this  decree:  ^'That  the  deceased  at  the 
"  time  of  his  death  was  a  domiciled  subject  of  France,  and  that 
"  the  Courts  of  that  country  are  the  competent  authority  to 
"  determine  the  validity  of  his  will  and  the  succession  to  his 
"  personal  estate ;  and,  as  in  the  case  of  Hare  v.  Nasmyih,  2 
"  Add.  25,  the  Court  suspends  the  proceeding  here  as  to^the 
"  validity  of  the  will  till  it  is  pronounced  valid  or  invalid 
"  by  the  tribunals  of  France.''     Again,  in  Price  v.  Dewhirst^ 
4  Myl.  &  Cr.  82,  Lord  Cottenham  said,  "  The  law  of  the 
''  country  in  which  the  deceased  was  domiciled  at  the  time  of 
'*  his  death  not  only  decides  the  course  of  distribution  or  suc- 
"  cession  as  to  personalty,  but  regulates  the  decision  as  to 
**  what  constitutes  the  last  will.*'     And  the  evidence  given  in 
the  present  case  shpwed  that  the  Court  which  decided  what 
was  the  last  will  of  the  testator  was  also  a  Court  of  construc- 
tion, and  had  jurisdiction  to  decide  upon  its  meaning  and 
operation. 
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1860.  It  is  not  necessary  that  I  should  say  whether  I  consider 

November  7.  ^ijjg  decree  binding  on  this  Court.     If  there  is  an  appeal  from 

Laneutillb   nay  judgment,  the  decree  will  be  before  the  House  of  Lords, 

Andkrson    *^^  ^^®  parties  who  contend  that  it  is  binding  may  there,  if 

AWD        necessary,  have  the  benefit  of  that  argument. 

It  remains  then  to  be  considered  whether  Ouichard  has  a 
right  to  be  treated  as  executor  by  this  Court.  His  claim  was 
very  ably  and  forcibly  pressed  by  his  counsel,  who  contended 
that  the  decreed  of  the  French  tribunals  could  not  affect  that 
right ;  that  the  testator  having  selected  Guichard  as  his  ex- 
ecutor, his  rights  as  executor  must  be  determined,  with  refer- 
ence to  the  property  in  England,  by  the  law  of  England ;  that 
the  law  of  France  could  have  no  extra-territorial  effect,  and 
that  the  appointment  of  Guichard  being  general,  and  not  for  a 
limited  time,  this  Court  could  not  do  otherwise  than  treat 
him  as  executor ;  that  the  Court  had  no  power  to  set  aside 
the  choice  of  the  testatop,  and  give  the  execution  of  the  will  to 
another;  that  the  power  to  select  the  party  who  is  to  admi- 
nister the  estate  of  a  deceased  person  exists  only  where  no 
executor  is  appointed,  or  where  he  has  reiTbunced,  or  where 
there  is  an  intestacy^  With  regard  to  the  assertion  that  the 
appointment  of  an  executor  in  a  French  will  is  by  law  for  a 
year  only,  the  practice  of  the  Prerogative  Court  was  appealed 
to,  the  grant  of  probate  of  French  wills  having  always  been 
general ;  whereas,  if  the  appointment  was  for  a  year  only,  the 
grant  of  probate  should  be  limited  to  that  time.  The  practice 
certainly  has  been  as  stated,  and  the  argument  founded  on  it 
is  ingenious,  and  it  may  on  future  occasions  give  rise  to  ques- 
tions not  easily  solved.  But  it  is  one  thing  to  say  that  a  party 
appointed  in  general  terms  is  entitled  to  probate  in  terms  as 
general,  leaving  the  question  of  the  determination  of  the  au- 
thority conferred  to  be  decided  by  matter  subsequent,  and  an- 
other thing  to  say  that  when  the  time  within  which  the  func- 
tions of  an  executor  should  have  been  discharged  has  expired, 
he  is  nevertheless  entitled  to  come  to  this  Court  and  claim 
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probate.  Dormoy^s  case^  3  Hagg.  767^  is  against  him;  and  1860. 
with  reference  to  that  right  I  think  I  am  bound  by  the  de-  November  7. 
crees  of  the  French  Courts  which  have  been  given  in  evidence.  Laneuyillk 
The  will  was  that  of  a  domiciled  Frenchman^  the  Succession  ^^J^^^oh 
to  be  dealt  with  was  therefore  French^  and  all  personal  pro-  ^^^ 
perty  is  by  fiction  of  law  in  the  place  where  the  testator  dies 
domiciled.  The  rights  in  England  of  an  executor  to  whom 
probate  has  been  granted  by  an  English  Court,  must  be  regu- 
lated by  English  law,  but  the  meaning  and  effect  of  the  appoint- 
ment of  an  "  ex^cuteur  testamentaire''  in  such  a  will  as  that 
made  in  France  by  a  domiciled  Frenchman  is  a  question  of 
French  law.  Seisin  or  possession  of  the  property  was  not  by 
such  an  appointment  given  to  the  executor,  nor  was  the  pro- 
perty vested  in  him ;  and  it  was  by  the  proper  authority  given 
to  the  universal  legatee.  Under  such  circumstances,  the  Court 
of  First  Instance  declared  that  the  testamentary  executorship 
which  Guichard  had  of  the  succession  of  the  testator  had  ex- 
pired ;  that  he  had  no  right  to  interfere  in  any  manner  in  the 
affairs  of  the  succession  either  in  France  or  in  England,  nor 
to  receive  any  sum  or  effects  composing  such  succession ;  that 
such  right  belonged  only  to  the  representatives  of  Madame 
Laneuville,  the  universal  legatee.  This  judgment  was  afBrmed 
on  appeal  by  the  Imperial  Court  of  Paris  adopting  the  reasons 
of  the  former  judges ;  a  further  appeal  to  the  Court  of  Cassa- 
tion was  rejected  by  decree  of  the  19th  of  April,  1859.  It 
was  said  that  the  recitals  or  grounds  of  that  decree  show  that 
the  Court  did  not  decide  upon  the  question ;  but  I  do  not  so 
construe  them ;  and  it  seems  to  me  that  it  adopts  the  decision 
that  Guichard's  rights  as  executor  had  ceased.  The  French 
Courts^  then,  having  decided  that  the  office  conferred  upon 
Guichard  had  expired  before  he  filed  his  declaration  in  this 
suit,  upon  what  ground  can  I  recognize  him  as  still  entitled 
to  it?  As  granting  probate  here  of  a  foreign  will,  the  Court 
is  auxiliary  to  the  Courts  of  the  testator's  country.  By  grant- 
ing probate  to  Guichard  I  should  confer  upon  him  a  right  to 
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HOENK 

9.  _       Dissolution  of  Marriage. — Bigamy  coupled  with  Adultery. — 
20^21  Ffc/.  c.  85,  *.  27. 

Sbmblb  (per  Pollock,  O.B.),  that,  in  a  sait  for  a  dissolation  of  marriage 
on  the  ground  of  bigamy  with  adultery,  there  should  be  proof  of 
adultery  and  bigamy  with  the  same  woman.  Proof  of  a  bigamous  mar- 
riage with  one  woman  and  of  adultery  with  another  is  not  sufficient. 

This  was  a  suit  promoted  by  the  wife  against  the  husband 
for  a  dissolution  of  their  marriage :  (1)  by  reason  of  his  adul« 
tery  coupled  with  bigamy;  and  (2)  by  reason  of  his  adultery 
coupled  with  desertion. 

Mr.  Slade,  (I.C.,  and  Dr.  Spinks  appeared  for  the  petitioner. 
Proof  was  given  of  the  respondent's  marriage  with  the  peti- 
tioner, and  of  his  having  subsequently  (in  October  1854)  con- 
tracted a  bigamous  marriage  with  Sarah  Brown;  but  there 
was  no  evidence  that  he  had  committed  adultery  with  her.  It 
also  appeared  by  the  evidence  that  he  had  been  guilty  of  adul- 
tery with  a  Miss  Crispe,  and  had  deserted  his  wife  for  upwards 
of  ten  years. 
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Lord  Campbell^  C.J. :  The  petitioner  is  entitled  to  a  de-  1858. 

cree  for  a  disaolution  of  her  marriage^  the  hnsband^s  adultery  ^^^J^' 

with  Crispe  and  desertion  for  two  years  without  reasonaUe  Hobns 

excnse  having  been  proved.  Hoemb 

Pollock^  C.  B.  :  I  am  of  the  same  opinion.  It  has  been 
satisfactorily  proved  that  the  respondent  has  been  guilty  of 
adnlteiy  with  Miss  Crispe,  and  of  desertion  of  his  wife  for 
two  years  without  reasonable  excuse. 

If  the  application  had  been  founded  merely  on  that  part  of 
the  27th  section  of  the  Divorce  Act  which  makes  ''  bigamy 
''  with  adultery'^  a  ground  for  dissolving  a  marriage,  I  should 
have  thought  that  the  petitioner  had  not  made  out  her  case,  for 
I  think  '*  bigamy  with  adultery/'  in  that  section,  means  adul- 
tery with  the  person  with  whom  the  bigamy  is  committed, 
and  consequently  that  proof  of  adultery  with  that  person 
should  be  given,  e.g.  that  there  should  be  some  evidence  of 
their  having  lived  together  as  man  and  wife.  It  would  not  be 
sufficient,  in  my  opinion,  to  prove  a  bigamous  marriage  with 
one  woman,  and  adultery  with  another. 


(B^are  ike  Judob  Obdinabt,  on  Motion.)  November  4. 

March  v.  March.  MiacH 

Evidence.— Petiiian  for  DisiohUum  qf  Marriage.— Bigamy.—      Maech. 
ProofbgAffidarii.— Practice.— 20  ^  21  Vict.  c.  85,  s.  46. 

A  husband  was  convicted  of  bigamy  in  1862.  The  wife  petitioned  for  a 
dissolution  of  their  marriage  on  the  ground  of  his  bigamy  and  adultery « 
The  witnesses  to  the  facts  to  be  proved  were  resident  at  Oldham  or 
*"  TiflUfflrsnelu  ■ 

The  Judge  Ordinary  directed  that  the  petition  might  be  proved  oy 
affidavit. 

In  this  pase  the  wife  had  filed  a  petition  for  the  dissolution 
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1858. 

November  4. 

March 

9. 

.  Maeoh. 


of  her  marriage  on  ihe  ground  of  her  husband's  bigamy  cou- 
pled with  his  adultery.  The  husband  had  been  tried  for 
bigamy  before  the  Judge  Ordinary  in  December  1852,  and 
convicted.  All  the  witnesses  to  the  facts  which  it  was  neces- 
sary for  the  petitioner  to  prove  were  resident  either  at  Old- 
ham or  Huddersfield. 


Dr.  Spinks  moved  the  Court,  under  the  46th  section  of  20 
&  21  Vict.  c.  85,  to  direct  that  the  petitioner  should  be  at  li- 
berty to  verify  her  petition  by  affidavit.  Oreat  expense  would 
be  thereby  saved. 

The  Judge  Ordinary:  I  will  make  the  order;  but  you 
must  remember  that  the  bigamy  must  be  proved.  Proof  of 
the  conviction  of  bigamy  will  not  suffice. 


1858. 

December  20. 

And 

1859. 

Janiiuy  18. 

Cooks 

9. 

Cooke  amd 
Quails. 


{Bejbre  the  Junas  Obdinabt.) 
Cooke  r.  Cooke  and  Quaile. 

Dissolution  of  Marriage. — Practice. — Return  of  Citation  when 
Personal  Service  has  been  dispensed  with. — Directions  as  to 
mode  of  Trial, — Commission  to  examine  Witnesses. — Com- 
missioner  selected  by  the  Court. 

The  citation  muBt  be  returned  into  snd  filed  in  the  Begistry,  even 
where  personal  service  has  been  dispensed  with,  before  the  Court 
will  give  directions  as  to  the  mode  of  trial. 

Where  the  only  witnesses  to  the  acts  of  adultery  relied  upon  are  resi- 
dent in  a  brothel,  and  there  is  oonsequentiy  a  risk  of  their  evidence 
being  lost,  the  Court  will  allow  a  Commission  to  issue  for  their  im- 
mediate examination. 

In  the  absence  of  the  respondents,  the  Court,  and  not  the  petitioner, 
should  select  the  Commissioner  before  whom  the  evidence  is  to  be 
talfAPt 
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This  was  a  snit  for  diaaolution  of  marriage  on  the  ground  of  1858. 

the  wife's  adultery  with  the  co-respondent.    The  respondent  ^^^^  ^• 

and  co-respondent  had  gone  to  Australia;  the  citations  and  1859. 

copies  of  the  petition  had  been  transmitted  to  a  solicitor's  January  13. 

firm  at  Melbourne  for  the  purpose  of  personal  service ;  but  as  q^^ 

no  trace  oould  be  found  of  either  the  respondent  or  co-re-  v, 

spondent^  notwithstanding  various  inquiries  had  been  made  quaile. 
for  them,  tiie  Judge  Ordinary  had  dispensed  with  personal 
service.     The  citations  had  not  been  returned  from  Australia. 

Dr.  Swabey  moved  the  Court  for  directions  as  to  the  mode  December  20. 
of  trial.  It  has  been  intimated  in  the  Registry  that  this  mo- 
tion cannot  be  granted  until  the  citations  have  been  filed.  By 
rule  18  (1858),  ^' After  personal  service  of  the  citation  has 
''  been  effected,  the  citation,  with  the  certificate  of  service  in- 
"  dorsed  thereon,  shall  be  forthwith  returned  and  filed  in  the 
'' Registry .*'  This  does  not  apply  to  a  case  where  personal 
serriee  has  been  dispensed  with,  and  there  is  no  rule  applica- 
ble to  such  a  case.  If  this  motion  cannot  be  granted  until 
the  citations  have  been  returned  and  filed,  the  hearing  of  the 
petition  will  be  greatly  delayed. 

Thib  Judge  OaDiNAaT :  In  the  Registry  it  is  always  con- 
'  sidered  that  they  cannot  be  said  to  have  seisin  of  the  cause 
until  iiie  citation  has  been  returned.  The  citation  is  the  first 
step  in  the  record.  There  can  be  no  record  unless  it  appears 
that  a  citation  has  been  returned  and  filed.  By  the  old  prac- 
tice the  citation  was  always  returned  into  the  Registry.  I 
think  the  citation  should  be  returned  and  filed  before  I  can 
grant  this  motion. 

Serjeant  PigM  (Dr.  Swabey  with  him)  renewed  the  motion.    Juovy  IS. 
We  are  now  in  a  position  to  urge  a  further  reason  for  grant- 
ing this  application.    The  only  act  of  adultery  on  which  the 
petitioner  relies  was  committed  in  a  brothel  at  Liverpool.  The 
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1859.      only  witnesses  to  the  adultery  are  resident  in  this  brothel.    It 
anaaiyis.    j^  ^quI,!^  whether  they  will  be  forthcoming  if  the  cause  is 
CooKi      postponed. 

fr. 
COOU  ANB 

QuAiLi.  Thb  Judob  Ordinary:  I  cannot  accede  to  this  applica- 
tion. I  think  I  ought  not  to  depart  firom  the  old  practice  in 
the  Registry.  According  to  the  old  practice,  the  proceedings 
could  not  go  on  until  the  citation  had  been  returned.  The 
requiring  the  citation  to  be  returned  is  not  a  mere  mattar  of 
form;  it  is  necessary  in  order  that  evidence  may  be  pre- 
served that  the  proper  steps  have  been  taken.  There  would 
be  nothing  to  show  in  the  Registry  that  a  citation  had  ever 
issued^  unless  it  were  returned  and  filed.  With  respect  to  the 
fresh  ground  urged  to-day^  viz.  the  difficulty  of  ensuring  the 
presence  of  the  witnesses  at  the  hearing,  that  inconvenience 
may  be  provided  against  by  having  their  evidence  taken  now. 

Serfeant  Pigott  moved,  under  section  47  of  the  Divorce  Act, 
that  the  evidence  of  those  witnesses  should  be  taken  under  a 
Ck>mmission,  either  in  London  or  before  A.  B.,  a  solicitor,  at 
Liverpool. 

The  Judgb  Ordinary  :  I  think  it  better  they  should  be 
examined  at  Liverpool.    In  the  absence  of  the  respondents,  I  * 
do  not  think  I  should  appoint  any  person  as  Commissioner, 
however  respectable,  who  is  suggested  by  the  petitioner.    I 
will  name  some  one  myself. 
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{Btfore  ike  JuDes  Obdikabt,  Watson,  B.,  and  Hill,  J.) 
Bacon  v.  Bacon  and  Bacon. 

DigsobUion  of  Marriage. — Right  to  begin. — Right  to  Chross- 

examine. 

Where  a  respondent  in  her  answer  has  not  traversed  the  adultery  al- 
leged in  the  petition,  but  sets  up  countercharges  of  adultery,  cruelty, 
and  misconduct,  upon  which  countercharges  issue  has  been  joined, 
upon  a  trial  of  these  issues  before  a  jury,  it  is  for  the  respondent  to 
begin. 

When  these  issues  have  been  disposed  of  by  the  jury,  it  is  not  compe- 
tent to  the  respondent  to  cross-examine  the  witnesses  called  to  esta- 
blish the  allegations  in  the  petition,  either  as  to  these  allegations  or 
as  to  the  countercharges  contained  in  the  answer. 

The  petition  in  this  case  was  filed  by  Samnel  Bacon  for  the 
dissolution  of  his  marriage  on  the  ground  of  his  wife's  adul- 
tery. The  respondent  filed  an  answer,  in  which  she  did  not 
traverse  the  acts  of  adultery  alleged  in  the  petition,  but  charged 
the  petitioner  with  having  been  guilty  of  adultery,  cruelty, 
wilfal  neglect,  and  of  misconduct  which  had  conduced  to  her 
adultery. 

Upon  the  charges  set  up  in  the  answer  issue  had  been  joined, 
and  these  issues  came  on  for  trial  before  the  Court  and  a  com- 
mon jury. 

Dr.  Spinks  {Mr.  Francis  with  him),  for  the  petitioner,  sub- 
mitted that  as  the  respondent  had  not  traversed  the  charges 
of  adultery  contained  in  the  petition,  the  onus  was  upon  her 
to  establish  the  counterchai^es  contained  in  her  answer,  and 
that  she  ought  to  b^in. 

Dr.  Phillimore,  Q.C.  contri.  The  respondent  is  not  bound 
to  prove  the  counterchaj^s  contained  in  the  answer  until  the 
petitioner  has  established  the  adultery  alleged  in  the  petition. 


1859. 
November  28. 

Bjlcoh 

V. 

Bacon  aud 
Bacon. 
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1859.      The  case  of  the  respondent  will  depend  in  a  great  measure  on 
November  28.  ^jjg  cross-examination  of  the  petitioner's  witnesses. 

Bacon 
Bacon  and       ^^^  JuDGB  ORDINARY  :  There  can  be  no  difficulty  in  act- 

Bacon.  ing  upon  the  common  law  rule.  The  intention  of  the  Legis- 
lature was  that  issues  of  facts  should  be  tried  as  in  the  Courts 
of  common  law.  The  jury  have  nothing  to  do  with  the  re- 
spondent's adultery.  It  is  taken  out  of  their  cognizance  by 
the  pleadings.  If  any  injustice  could  arise  to  the  respondent 
by  her  being  required  to  begin^  we  might  take  it  into  our  con- 
sideration. But  there  is  really  no  hardship  on  her;  for  if  she 
relies  on  the  petitioner's  witnesses  to  make  out  her  case^  she 
may  call  them  herself. 

Dr.  PhiUitnore  opened  the  respondent's  case,  and  called  wit- 
nesses in  support  of  the  charge  of  cruelty.  On  the  other  is- 
sues no  evidence  was  tendered. 

The  jury  found  a  verdict  for  the  petitioner  on  all  the  issues^ 
and  were  thereupon  discharged. 

Witnesses  were  then  called  to  prove  the  wife's  adultery. 

Dr.  PhiUimore  proposed  to  cross-examine  them  as  to  the 
adultery  charged  in  the  petition,  as  also  as  to  the  cruelty  al- 
leged in  the  answer. 

Dr.  ^nks  objected. 

The  Judge  Ordinary:  Dr.  PhiUimore  cannot  cross-exa- 
mine the  witnesses  upon  these  pleadings.  The  adultery  has 
not  been  denied,  and  the  charge  of  cruelty  has  been  disposed 
of  bv  the  jury. 

The  adultery  was  proved,  and  the  petitioner  pronounced 
entitled  to  a  decree  dissolving  the  marriage,  which  was  sus- 
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pended  to  allow  time  for  an  application  to  be  made  under  the      1869. 
46th  section  of  the  Divorce  Act  for  a  settlement  of  some  pro-  NoTcmbw  28. 
ferty,  to  which  the  wife  was  entitled,  on  the  children  of  the      Bacoh 

"^»™«^  Bacon  AHD 

Bacon. 


(Btfore  the  Judob  Obdikabt,  on  Motion.) 
Beyan  v.  M'Mahon  and  Beyan  (falsely  called  M'Mahon).   February  15. 


Commisrion. — Reopening  of  Commisrion  to  enable  a  Witness      Bbyan 

to  supply  omissions  in  his  Evidence,—  Discretion  of  Court.   m^Mahon  and 

Bbyan 

It  is  in  the  discretion  of  the  Court  to  re-open  a  Commission,  so  ss  to   (ftlsely  called 
enable  a  witness,  who  has  been  already  examined,  to  be  examined  '^ 

sgain :  but  it  is  a  discretion  to  be  sparingly  exercised. 

Where  a  witness  had  been  examined,  re-examined,  and  cross-examined 
before  a  Commissioner,  the  Court  refnsed  to  re-open  the  Commission 
to  enable  him  to  supply  important  facts  omitted  in  his  evidence,  al- 
though he  deposed  that  it  was  in  consequence  of  the  respondent's 
personal  observations  and  intermptions  daring  the  examination  that 
he  forgot  to  mention  them  at  that  time. 

If  the  Conmiissioner  had  reported  that  the  respondent  had  so  conducted 
himself  during  the  examination  as  to  disturb  the  mind  of  the  witness, 
the  Court  would  hare  acceded  to  the  application. 

This  was  a  suit  of  nullity  of  marriage  by  reason  of  frauds  in« 
stituted  by  the  &ther  of  the  alleged  wife. 

The  petitioner  obtained  an  order,  imder  the  47th  section  of 
the  Divorce  Act,  for  a  Commission  to  examine  J.  T.  Smith,  who 
was  about  to  leave  this  country  for  Australia.  On  February  the 
7th,  1869,  Smith  was  examined,  at  Plymouth,  and  on  the  next 
day  he  made  application  to  the  Commissioner  to  be  permitted 
to  make  certain  material  additions  to  his  evidence,  on  the 
ground  that  they  had  escaped  his  recollection  at  the  time  of 
the  examination,  in  consequence  of  the  frequent  personal  ob- 
servations and  interruptions  interposed  by  the  respondent. 
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1859.      AiSdavits  by  Smith  and  the  petitioner's  solicitor  to  this  effect 

Jebroaiy  IS.  ^g,^  gj^fl  j^^  ^y^^  eourt.     The  petitioner's  solicitor  also  de- 

Betan      posed  in  his  affidavit^  that  Smith  had  stated  to  him  the  very 

ICMahonahd  ^^^  vhich  he  omitted  to  mention  in  his  examination  some 

BsvAif      months  prior  thereto^  and  that  in  his  opinion  it  would  not  be 

M^ICahon.)    safe  for  the  petitioner  to  proceed  to  trial  without  the  evidence 

of  Smith  as  to  these  facts.     The  Commissioner  also  made  an 

affidavit  stating  that  to  the  best  of  his  belief  the  statement  of 

Smith  as  to  his  having  omitted  to  mention  those  facts  was 

made  spontaneously. 

Mr,  W.  Brandt  moved  the  Court  to  order  that  the  Commis- 
sion should  be  reopened^  to  enable  Smith  to  supply  the  omis- 
sion in  bis  evidence.  The  application  was  of  an  unusual  cha- 
racter. The  Court  had  a  discretionary  power  in  the  matter, 
and  he  submitted  that  under  the  circumstances  it  should  grant 
the  application.  This  omission  of  the  witness  to  state  facts 
referred  to  was  entirely  caused  by  the  respondent's  misconduct, 
and  not  through  any  de&ult  of  the  petitioner  or  the  witness. 

Mr.  Aspland,  contrk:  The  courts  of  common  law  have  de- 
clined to  reopen  a  Commission  on  the  grounds  relied  on. 

If  the  Court  has  discretionary  power  in  the  matter,  the  facts 
of  this  case  are  not  sufficient  to  justify  it  in  exercising  it.  He 
cited  Lumky  v.  Gye,  3  £11.  &  Bl.  114. 

Mr.  Brandt  in  reply :  The  case  of  Lumley  v.  Gye,  which  has 
been  referred  to,  has  no  application  to  the  point  raised  in  this 
case. 

The  Judge  Ordinary  :  This  application  is  one  of  a  most 
unusual  character.  I  never  1)efore  remember  an  application 
having  been  made  to  allow  a  witness,  who  had  been  examined 
under  a  Commission,  to  undergo  a  second  examination,  because 
he  had,  on  his  first  examination,  forgotten  to  state  facts  mate- 
rial to  the  case. 
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It  is  certainly  in  the  discretion  of  the  Court  to  grant  the      1859. 
application,  and  I  should  grant  it,  if  I  believed  the  interests  of  ^<^>»™^  ^^' 
justice  required  me  to  do  so.    But  in  my  opinion  it  would  be      Bbtan 
exceedingly  dangerous  to  accede  to  it:  it  is  quite  ^^P^^^oe-MlCAHONAirD 

dented ;  and  I  shall  therefore  reject  it.  Bktah 

(frlttly  ciUed 
Take  the  case  which  most  nearly  resembles  the  present  one.    M'Mahon). 

Suppose  a  witness  has  been  examined,  cross-examined,  and 
re-examined  in  court,  and  then  dismissed,  and  counsel  were 
to  ask  for  him  to  be  recalled,  in  order  that  he  might  add 
something  to  his  evidence,  which,  in  consequence  of  his  being 
flurried,  he  had  forgotten  to  state  during  his  examination. 
The  C!ourt  would  in  such  a  case  be  able  to  judge  from  the  de- 
meanour of  the  witness,  from  the  manner  in  which  he  gave  his 
evidence  in  the  witness-box,  whether  his  memory  was  likely 
to  have  been  so  far  disturbed  as  to  make  it  probable  that  he 
had  made  such  an  omission  in  his  evidence.  Even  in  such  a 
case,  I  should  not  look  upon  the  application  with  much  favour; 
for  I  have  always  been  very  sparing  in  allowing  a  witness  to  be 
recalled,  and  whenever  I  have  suspected  that  he  was  being 
again  brought  forward  to  meet  the  stress  of  the  case,  I  have 
invariably  refused  to  accede  to  it.  There  are  much  stronger 
objections  to  granting  the  application  in  this  case.  It  is  by 
an  indulgence  that  the  witness  has  been  allowed  to  be  ex- 
amined before  the  Commissioner  instead  of  in  open  court. 
This  alone  would  make  me  feel  some  reluctance  in  granting 
the  application.  It  moreover  appears  that  the  witness  is  about 
to  leave  the  country ;  he  will  therefore  not  be  amenable  to  the 
temporal  consequences  of  a  false  oath, — ^the  Court  will  have 
only  the  religious  sanction  of  the  oath.  It  appears  also  that 
the  witness  was  not  only  examined,  cross-examined,  and  re-ex- 
amined, but  that  the  evidence  was  afterwards  read  over  by  the 
Commissioner  in  his  presence  and  that  of  the  party  who  called 
him,  and  that  it  was  then  signed  by  him.  It  is  hardly  to  be 
supposed,  that  if  the  witness  had  omitted  anything  of  import- 
ance, he  would  not  then  have  remembered  it  and  supplied  it. 
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1859.  If  the  Commissioner  liad  reported  that  the  respondent  had 

Febrauy  16.  misconducted  himself  during  the  examination,  had  endea*- 
BiTAN      Toured  to  throw  the  examination  into  confusion,  and  had  dis- 
M'Mahonahd  ^^''^  *®  "^*"^  of  the  witness,  I  should  have  allowed  him  to 
Betan      be  examined  again.    But  he  does  not  state  this.  Upon  the  evi* 
M'Mahon).   denoe  before  me,  I  think  that  it  would  be  extremely  danger- 
ous, and  that  the  interests  of  justice  might  be  prejudiced,  if 
I  were  to  allow  a  second  examination  of  this  witness.    If  his 
evidence  is  of  so  great  importance,  let  the  petitioner  get  him 
to  delay  his  departure  for  Australia,  so  that  he  may  give  evi- 
dence at  the  hearing  in  open  court. 


Jnne  22.  (Btfore  the  Junas  Osdikabt,  on  Motion.) 

BiYAH      Bevan  v.  M'Mahon  and  Bevan  (falsely  called  M'Mahon). 

9. 

^^\vAK^  Pc^ttwMi  far  Decree  of  NuUity.— Death  of  PeiUkmtr.—Mer^ 
(falsely  called  est  to  Commence  or  continue  Suit. 


M'Mahon). 


Under  43  Eliz.  c.  2,  a.  1,  it  has  been  decided  that  a  father  has  sufficient 
interest  to  institute  a  civil  suit  to  establish  the  nullity  of  his  daugh- 
ter's marriage ;  but  where  a  father  died  alter  such  suit  was  instituted, 
and  the  pleadings  were  finished,  but  before  the  trial,  the  Court 

Hbu),  that  it  had  no  authority  to  allow  the  mother,  who  was  also  the 
executrix  of  the  father,  to  take  up  the  suit  at  the  point  at  which  it 
was  left  at  the  father's  death. 

This  was  an  application  arising  out  of  a  petition  for  a  de- 
cree of  nullity  filed  by  the  petitioner  in  respect  of  the  mar- 
riage of  his  daughter  Margaret  Lea  Bevan,  one  of  the  re- 
spondents, with  James  M'Mahon,  by  reason  of  undue  celebra- 
tion under  the  statute.  Such  a  petition  was  competent  to  the 
father,  according  to  the  case  of  Ray  v.  Sherwood  and  Ray, 
1  Curt.  178,  198,  and  (on  appeal  to  the  Privy  Council)  1 
Moore,  P.  C.  402,  where  their  Lordships  held,  that  the  statu- 
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tory  liability  of  the  father  to  maintain  his  grandchildren  gave      1869. 
him  a  sufficient  interest  to  sustain  a  civil  suit  of  this  descrip-      <^nne22. 
tion.  43  Eliz.  c.  2,  s.  7^  enacts  "  that  the  father  and  grandfS&ther      Bstan 
**  and  the  mother  and  grandmother  and  the  children  of  every  Mcji^g^^^^j^ 
"  poor  old  blind,  lame^  and  impotent  person  not  able  to  work,       Bbtan 
"  being  of  a  sufficient  ability,  shall  at  their  own  ehaq^e  re-    M'Mahon). 
"  lieve  and  maintain  every -such  poor  person  in  that  manner 
"  and  according  to  that  rate  as  by  the  justices  of  the  peace 
"  of  that  county  where  such  sufficient  persons  dwell,  or  the 
"  greater  number  of  them,  at  their  general  quarter-sessions^ 
'^  shall  be  assessed,  upon  pain,  that  every  one  of  them  shall  for- 
"  feit  20s.  for  every  month  which  they  shall  fiiil  therein/' 

The  respondent,  James  M'Mahon,  appeared,  and  demurred     Jnne  15.* 
to  the  petition ;  he  also  filed  an  answer  traversing  some  of  the 
£EM5ts  alleged,  and  likewise  pleading  in  confession  and  avoid- 
ance. 

The  petitioner  replied  (I)  by  traversing  the  answer;  (2)^ 
by  setting  up  matter  in  confession  and  avoidance. 

He  also  demurred  to  the  answer. 

The  petitioner  died  before  the  case  was  set  down  for  hearing. 

Mr.  W.  Brandt  now  moved  the  Court  on  behalf  of  the     Jane  15. 
widow  and  executrix  of  the  late  petitioner,  that  she  might  be 
allowed  to  take  up  and  continue  the  suit  in  the  position  in 
which  it  stood  at  the  time  of  the  petitioner's  death,  on  enter- 
ing a  suggestion  of  his  death  on  the  record. 

Mr.  Aapland  for  the  respondent  M'Mahon,  did  not  object  to 

^  Before  Thb  Jitdob  Obdivabt  in  chambers,  on  simimonB. 

Mr.  Atpland  submitted  that  so  much  of  the  replication  as  pleaded 
matter  of  confession  and  ayoidance  should  be  struck  out,  on  the 
ground  that  leave  to  reply  and  demur  at  the  same  time  had  not  been 
obtained. 

Mr.  W,  Brandt  contrit. 

Thb  JnnoB  Obdikabt  rejected  the  application,  saying  that  in  this 
conrt  it  was  not  necessary  to  obtain  such  leave. 
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1869.      the  revival  of  the  suit^  but  apprehended  that^  as  the  present 

June  22.      applicant  had  no  interest  sufficient  to  have  entitled  her  to  com- 

BsvAN      menoe  the  suit^  any  sentence  pronounced  under  the  present 

H'Mahonand  circ^unstances  of  the  case  would  be  invalid.     Cur.  ado,  vult. 
Bkvah 
(falsdy  cftDed 

M'MAHoir).  Thb  Judge  Ordinary  :  This  was  a  suit  for  a  declaration  of 
nullity  of  marriage  instituted  by  the  father  of  a  lady,  one  of 
the  respondents  in  the  suit,  who  is  alleged  to  have  contracted 
a  marriage  with.  James  M'Mahon,  the  other  respondent.  In 
Sherwood  v.  Ray^  a  father  was  allowed  by  the  Judicial  Com- 
mittee of  the  Privy  Council  to  maintain  such  a  suit  in  respect 
of  his  daughter's  marriage,  on  the  ground  that  he  had  a  pecu- 
niary interest — no  other  interest  being  recognized  by  law — 
in  inquiring  into  its  validity.  For  it  was  said  that  if  the  mar- 
riage in  that  case  was  held  to  be  valid,  and  the  daughter  had 
children,  and  they  were  cast  upon  the  parish  for  support,  he, 
as  grandfather,  under  48  Eliz.  c.  2,  s.  7,  might  possibly  be 
called  upon  to  maintain  them.  That  somewhat  remote  liabi- 
lity was  considered  to  give  him  a  sufficient  interest  to  entitle 
him  to  maintain  the  suit. 

In  the  present  case,  Mr.  Bevan  had  a  right  to  proceed  on 
the  ground  that  his  interest  might  be  similarly  affected,  if 
this  marriage  were  held  to  be  a  valid  one.  He  accordingly 
commenced  proceedings :  the  suit  had  progressed  a  consider- 
able way  when  Mr.  Bevan  died ;  and  I  am  now  asked  to  allow 
Mrs.  Bevan,  his  widow*  and  executrix,  to  take  up  the  suit  at 
the  point  where  he  left  it.  I  am  of  opinion  that  I  have  no 
authority  to  do  so.  The  case  is  of  a  painful  character,  and 
there  are  circumstances  which  render  it  very  desirable  that  it 
should  be  inquired  into,  and  if  the  marriage  is  null  and  void, 
that  it  should  be  so  declared ;  but  I  have  no  power  to  substi- 
tute the  widow  for  the  husband  in  order  that  the  suit  may  be 
carried  on.  When  the  suit  was  commenced,  she  had  no  in- 
terest in  it,  and  could  not  then  have  instituted  it ;  she  was  not 
at  that  time  liable  under  43  Eliz.  c.  2,  s.  7,  to  be  called  upon 
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ta  maintain  her  grandchildren  (if  any)^  as  the  statute  confers      1859. 
no  power  of  charging  the  grandfather  and  grandmother  jointly     Jw«^- 
with  their  maintenance.    Mr.  Sevan's  estate  does  not  remain      bvtax 
liable  to  this  obligation,  and  Mrs.  Bevan  cannot  therefore  m<Mahom;  jlnd 
carry  on  the  suit  in  her  character  as  executrix.    The  suit  ,.  ^^f^^'!. , 

(fiJnly  oujed 

abated  on  the  death  of  Mr.  Sevan,  and  I  must  reject  the  ap-    M'Mahon). 
plication. 


{Before  the  Jubgb  Obdinajkt,  an  Motion.)  I860. 

Hay  24. 

Palmer  v.  Palmer.  

Palxsr 
Wife's  Petition  for  Dissolution. — Cruelty  condoned. —  •• 

Subsequent  Adultery, 

AH  condonation  is  conditional  on  no  offence  of  which  the  Matrimonial 
Court  can  take  cognizance  being  in  fatore  perpetrated.  Cruelty  once 
condoned  may  be  so  revived  by  sabseqaent  adultery  as  to  form,  cou- 
pled with  that  adultery,  ground  for  a  sentence  of  dissolution. 

This  was  a  petition  for  dissolution  of  marriage  at  the  suit 
of  the  wife,  on  the  grounds  of  cruelty  and  adultery.  The  an- 
swer of  the  husband  denied  the  cruelty  and  adultery,  and, 
among  other  things,  pleaded  condonation  of  the  cruelty ;  the 
reply  took  issue  on  the  allegations  in  the  answer,  and  further 
pleaded  that  the  cruelty,  if  condoned,  was  revived  by  the  sub- 
sequent adultery. 

Mr.  Murray,  for  the  respondent,  now  moved  the  Court  to 
direct  this  part  of  the  replication  to  be  struck  out  on  the 
ground  that  cruelty,  once  condoned,  could  not  be  revived  by 
subsequent  adultery ;  the  reviving  act  must  be  ^usdem  generis. 
With  respect  to  the  state  of  the  law  before  the  present  Divorce 
Act,  he  contended  that  there  was  no  decision  fully  in  point. 
He  cited  and  remarked  upon  Hart  v.  Hart,  2  EccL  &  Adm. 
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1860.      193;  Durant  v.  Durani,  1  Hagg.  760,  and  cases  there  cited. 
*^    '      As  to  the  present  statute,  which  gave  the  wife  power  to  peti- 
Paucir     tion  for  a  dissolution  of  marriage  under  certain  circumstances, 
Palmbb.     ^®  contended  that  the  L^slature  must  have  intended  the 
adultery  and  cruelty,  ew.  gr.^to  be  distinct  offences  co-existing 
at  the  same  time;  not  that  cruelty  committed  twenty  years 
back  and  forgiven,  should  be  revived  by,  and  so  coupled  with, 
a  subsequent  act  of  adultery,  as  to  found  a  sentence  of  disso- 
lution. 

Dr.  Spinks,  in  support  of  the  paragraph  of  the  replication, 
argued  that  the  term  gusdem  generis  used  by  Sir  John  Dod- 
son  in  Hart  v.  Hartf  must  be  imderstood  of  any  act  which 
would  lay  the  foundation  for  a  sentence  in  a  matrimonial 
Court;  in  the  then  state  of  the  law  desertion  was  not  such  an 
act.  The  principle  of  the  doctrine  of  revival  is,  that  all  con- 
donation is  conditional.  In  the  words  of  Sir  John  NichoU, 
in  Durant  v.  Durant,  1  Hagg.  762,  the  plainer  reason  and  the 
good  sense  of  the  implied  condition  is,  that  '^  you  shall  not 
**  only  abstain  from  adultery,  but  shall  in  future  treat  me — ^in 
^'  every  respect  treat  me  (to  use  the  words  of  the  law) — ^with 
''  conjugal  kindness ;  on  this  condition  I  will  overlook  the  past 
''  injuries  you  have  done  me.''  In  principle  it  seems  impossi- 
ble to  distinguish  between  adultery  revived  by  cruelty,  and 
cruelty  revived  by  adultery,  with  respect  to  the  state  of  the 
law  before  the  Divorce  Act. 

The  Judos  Ordinary  :  I  cannot  accede  to  this  application. 
The  cases  cited  establish  that,  if  a  marital  offence  which  might 
have  been  the  foundation  of  a  sentence  in  a  matrimonial  Court 
has  been  condoned,  it  is  revived  by  any  subsequent  offence 
which  might  itself  have  been  the  ground  of  a  sentence  of  di- 
vorce h  mensd  et  ihoro :  and  this  on  the  ground  that  condona- 
tion is  always  assumed  to  be  conditional,  and  the  condition 
extends  not  only  to  a  repetition  of  the  same,  but  of  any  other 
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marital  offence  which  falls  within  the  cognizance  of  a  matri- 
monial Court.  With  respect  to  observations  made  on  the  sup- 
posed intention  of  the  statute,  I  can  see  no  reason  why  the 
husband  should  be  placed  in  a  better  position  by  the  lenity 
and  forbearance  of  his  wife  than  he  would  hare  been  if  she 
had  not  forgiven  the  first  ofienoe. 


1860. 

Palmer 

r. 
Palmkb. 


(B^ore  the  IkU  Court^'^THS  Jvdge  Obdinaby,  Mabtik,  B.,  and 
W1LLB8,  J.) 

FUBNESS  V.   FURNBSS. 

Bigamy  and  Adultery, — Condonation. — Revival. 

QuABB,  whether  the  husband's  bigamy  condoned  by  the  wife  would  be 
revived  by  his  subsequent  marital  misconduct  so  as  to  found  a  sen- 
tence of  dissolution  of  marriage. 

This  was  a  petition  for  dissolution  of  marriage,  at  the  suit 
of  the  wife,  by  reason  of  adultery,  coupled  with  bigamy,  and 
adultery  coupled  with  cruelty. 

Mr.  Hiiddleston,  Q.C.,  conducted  the  petition.  From  his 
statement  and  the  evidence  it  appeared  that  bigamy  committed 
some  years  previously  had  been  clearly  condoned  by  the  wife 
returning  to  cohabitation ;  but  the  learned  counsel  submitted 
that,  if  necessary,  the  Court  would  hold  that  the  subsequent 
misconduct  of  the  husband  had  revived  the  wife's  right  to  rely 
upon  the  bigamy  as  a  ground  for  the  decree  prayed. 

Bt  the  Court  :  We  say  nothing  tt^ont  the  bigamy  being 
revived — ^that  might  be  a  curious  question;  but  quite  enough 
has  been  proved  in  this  case  to  found  the  decree  without  that. 

[Note. — But  quare,  whether  the  principle  laid  down  in 
Palmer  v.  Palmer,  ante,  is  not  directly  applicable.] 


May  29. 

FUBITEBS 

r. 

FURNBSS. 


64  CASES  IN  THS  COUBT  FOB  DIVOEGE 

1860. 

May  80.  {Before  the  Judgb  Obdinabt,  an  Motion.) 

TttoxAB  Thomas  v.  Thomas. 

9. 

TftoMAB.  Costs. — Service  of  order  and  demand. — Attachment. 

The  Couit  made  an  order  for  the  payment  of  the  wife's  costs  to  her 
proctor  in  a  Bnit  for  judicial  separation. 

A  demand  for  payment  of  these  costs  haying  been  personally  made 
on  the  respondent  by  a  person  on  behalf  of  the  petitioner's  proctor, 
a  receipt  for  the  costs,  signed  by  the  proctor,  being  at  the  same  time 
shown  to  the  respondent,  the  Oonrt  held  sooh  demand  for  payment 
to  be  raffident  to  found  an  order  for  attachment. 

In  this  case  th^  Cioart  had  pronounced  a  decree  of  judicial 
separation  on  the  petition  of  the  wife,  and  had  condemned  the 
respondent  in  the  costs  of  the  suit. 

The  costs  of  the  suit  had  been  taxed  at  £82.  16s.  lOd.,  and 
the  Court  made  an  order  for  the  payment  by  the  respondent 
(within  one  week  from  the  service  thereof)  of  this  sum  to  the 
petitioner's  proctor. 

The  respondent  had  been  personally  served  with  this  order, 
and  a  personal  demand  for  payment,  which  had  been  omitted 
to  be  made  at  the  time  of  the  service,  was  subsequently  made 
by  a  person  on  behalf  of  the  petitioner's  proctor,  who  at  the 
same  time  showed  to  the  respondent  the  receipt  for  the  costs 
signed  by  the  proctor. 

Mr.  Pritchard  moved  the  Ciourt  to  decree  a  writ  of  attach- 
ment against  the  respondent  for  nonpayment  of  the  costs. 

The  Judos  Ordinary  :  I  understand  that  the  steps  you 
have  taken  are  in  accordance  with  the  practice  of  the  ecclesi- 
astical courts.    I  grant  the  motion. 

Pritchard,  petitioner's  proctor. 
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Jane  2. 
{B^are  the  Full  Court, — ^Thb  Jubgb  Obdivabt,  Majktut,  B.,  and  

W11.LB8,  J.)  Case 

V. 

Case  v.  Case. 

Petition  for  Dissolution. — Desertion, — Evidence  of  contents 
of  letters  without  notice  to  produce. — Practice. 

Where  the  husband  had  been  served  with  a  citation  in  England,  and 
had  not  appeared,  the  Court  refnaed  to  decide  whether  the  wife's  eyi- 
dence  of  the  contents  of  letters  written  bj  her  to  her  husband  after 
he  had  left  her  was  admissible,  no  notice  to  produce,  etc.,  having  been 
seryed ;  but  made  its  decree  on  the  other  evidence  given  in  the  case, 
independentlj  of  the  supposed  contents  of  the  letters. 

Thia  was  a  petition  by  the  wife  for  dissolution  of  marriage 
by  reason  of  the  husband's  adultery  and  desertion.  The  cita- 
tion had  been  served  on  the  husband  in  this  comitry,  but  he 
had  not  appeared. 

Dr.  Spinks  conducted  the  petition.  In  course  of  exa- 
mining the  wife  to  prove  desertion,  she  stated  that  she'  had, 
after  her  husband  had  left  her,  written  to  him  asking  him 
to  return. 

WiLLES,  J.,  asked  whether  notice  to  produce  these  letters 
had  been  served  on  the  respondent,  and  on  this  being  answered 
in  the  nq^tive  reftued  to  take  down  the  evidence. 

A  sister  of  the  petitioner  proved  that  in  April  1856  she  re- 
ceived a  letter  from  the  respondent,  asking  her  to  allow  his 
wife  to  stay  with  her  for  a  short  time,  as  she  was  ill  and  bu- 
siness obliged  him  to  go  into  the  country.  She  took  the  peti- 
tioner to  her  house,  and  for  a  time  the  respondent  contributed 
a  few  shillings  a  week  towards  her  support.  She  had  since 
met  him  in  the  street  and  spoken  to  him  about  providing 

VOL.  II.  F 
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I860.  a  home  for  her  sister;  she  asked  him  where  he  lived,  and 
^°°^  ^'  he  said  anywhere,  and  he  slept  at  the  nearest  place  he  hap- 
Case  pened  to  be  of  a  night.  It  was  proved  that  in  1856-57  the 
Cam  respondent  had  occupied  part  of  a  house  in  Great  Port- 
land Street,  with  the  woman  with  whom  the  adultery  was 
charged. 

When  the  petitioner's  case  was  concluded, 

The  Judge  Ordinary  :  We  think  the  two  positions  neces- 
sary to  be  established  to  support  this  petition  are  proved,  but 
we  think  it  right  to  observe  that  we  make  the  decree  quite 
irrespective  of  the  supposed  contents  of  the  letters  said  to 
have  been  written  to  the  husband ;  we  do  not  determine  that 
we  could  not  take  notice  of  the  contents  of  letters  under  such 
circumstances,  but  there  is  sufficient  evidence  in  this  case 
without.  No  service  of  notice  to  produce  these  letters  has 
been  made.  In  some  cases  petitions  are  allowed  to  be  pro-* 
ceeded  with  without  service  of  the  citation,  or  service  may 
have  been  effected  in  some  distant  country,  as  Australia,  and 
no  appearance  entered.  It  might  be  a  denial  of  justice,  under 
such  circumstances,  to  exclude  evidence  of  the  contents  of 
letters.  But,  as  in  the  present  case,  the  husband  was  ac- 
cessible, and  there  could  be  no  difficulty  about  serving  him, 
the  case  is  different.  The  Court  pronounces  no  opinion 
as  to  the  admissibility  of  this  evidence,  but  it  does  not 
act  upon  it. 


Cf-A.iA-ry   --  -'^    < /;^.^J 


'i^ 
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1860. 


(Jfe^bfw  a« /fcZZ  0»i»r^— Thb  Jotob  Oxdiitabt,  Chutnbll.  B.,      '•»"»T,\?.*"* 

Apnl  So* 
afu^  EjSATXiro^  J.)  .1 

SiMONIN  (falsely  called  MaLLAC)  v.  MalLAC.  (falsely  called 

MALLA.C) 

Petition  for  NtUtity  of  Marriage. — Jurisdiction. — ^Lex  domi-      ^  ^; 
cilii. — Lex  loci  contractus. 

C.  and  D.,  being  native  snbjeots  of  France,  and  then  domiciled  in  that 
conntzy,  came  over  to  London  in  June  1864,  and  were  married  by 
license  according  to  the  law  of  England,  but  without  the  observance 
of  certain  formalities  and  consents  required  by  the  law  of  France 
in  respect  of  the  marriage  of  iis  own  subjects  in  foreign  countries. 
C.  and  D.  returned  to  France,  when  D.,  the  man,  refused  to  celebrate 
the  marriage  according  to  the  French  law«  and  C.  instituted  a  suit 
for  nullity  in  the  French  Courts,  which  D.  did  not  defend,  and  in  De- 
cember 1854  C.  obtained  a  decree  of  nullity.  C.  subsequently  came 
to  reside  in  England,  and  petitioned  for  a  decree  of  nullity  in  this 
Court ;  personal  service  of  the  citation  was  effected  on  D.  in  Naples, 
who  did  not  appear. 

Held,  first,  that  D.  having  entered  into  a  contract  in  this  country,  was 
Bobject  to  the  jurisdiction  of  the  Courts  of  this  country  in  respect  of 
the  personal  status  resulting  from  such  contract;  secondly,  that 
the  personal  status  resulting  from  such  contract  is  to  be  ascertained 
by  the  law  of  this  country  in  which  the  contract  was  made,  and  not 
any  special  law  of  the  country  of  the  domidl  of  the  parties  to  the 
contract. 

This  was  a  petition  for  a  decree  of  nullity  of  marriage.  The 
petition  was  dated  the  23rd  of  December^  1858 ;  the  petitioner 
was  therein  described  as  Valerie  Josephine  Wilhelmine  Simonin 
(falsely  called  Mallac)^  of  Kingston,  in  the  county  of  Surrey, 
spinster.    The  petition  set  forth : — 

''  First,  that  on  or  about  the  2lBt  of  June,  1854,  a  pre- 
"  tended  form  or  ceremony  of  marriage  was  had  between  your 
"  petitioner  and  Leon  Mallac,  of  Paris,  in  the  empire  of  France, 
"  at  the  parish  church  of  St.  Martin-in-the-Fields,  in  the  county 
'^  of  Middlesex.  Secondly,  that  in  about  two  days  after  the 
''said  pretended  form  or  ceremony  of  marriage,  your  peti- 

j2 
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1860.      "  tioner  and  the  said  Leon  Mallac  returned  to  the  city  of  Paris, 
"^"am^  26.*'*   ''but  that  your  petitioner  did  not  cohabit  with  the  said  Leon 

'*  Mallac,  nor  was  the  said  pretended  form  or  ceremony  of 

(feUdy^aSled  ''  marriage  ever  consummated  between  your  petitioner  and  the 

Mallac)     « ^^  j^eon  Mallac.     Thirdly,  that  the  said  pretended  form 

Mallao.  ^'  or  ceremony  of  marriage  was  had  in  contravention  to  and  in 
''evasion  of  the  law  of  France  regulating  the  marriage  of 
"  native  and  domiciled  French  subjects  contracted  in  foreign 
"  countries,  and  particularly  in  contravention  to  and  in  evasion 
"  of  the  provisions  of  articles  170,  63,  148,  151,  and  152  of 
"  the  Code  Civil  or  Code  Napoleon.  Fourthly,  that  your  pe- 
"  titioner  and  the  said  Leon  Mallac  are  native  subjects  of 
"  of  France,  and  were  at  the  date  of  the  said  pretended  form 
'^  or  ceremony  of  marriage  domiciled  in  the  city  of  Paris  afore- 
"  said;  that  your  petitioner  was  of  about  the  age  of  twenty- 
"  two  years,  and  the  said  Leon  Mallac  was  of  or  about  the  age 
"  of  twenty-nine  years.  Fifthly,  that  on  or  about  the  1st  day 
"  of  December,  1854,  the  Civil  Tribunal  of  the  First  Instance 
"  of  the  department  of  the  Seine,  sitting  at  Paris  aforesaid, 
"  did  at  a  public  session  of  the  first  chamber  of  the  said  tri- 
'*  bunal,  at  the  suit  of  your  said  petitioner,  the  said  Leon 
'*  Mallac  having  been  first  duly  summoned  but  not  appearing, 
''  declare  nidi  and  of  no  efiect  the  pretended  marriage  of  the 
"  21st  of  June,  1854,  between  the  said  Leon  Mallac  and  your 
''  said  petitioner,  and  did  condemn  the  said  Leon  Mallac  in 
''  the  costs  of  the  said  suit. 

"  Your  petitioner  therefore  humbly  prays  that  your  Lord- 
"  ships  will  be  pleased  to  decree  that  the  said  pretended  form 
^'  or  ceremony  of  marriage  had  between  the  said  Leon  Mallac 
''  and  your  said  petitioner  was  and  is  void  and  of  no  efiect  in 
^'law  whatsoever,  and  that  the  said  Leon  Mallac  be  con- 
"  deraned  in  the  costs  of  the  petition,"  etc. 

The  citation  and  copy  petition  were  served  personally  on 
Monsieur  Mallac  at  Naples.  He  put  in  no  answer,  and  the 
petition  now  came  on  for  hearing  and  proof. 
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The  articles  of  the  Code  Civil  referred  to  were  as  follows : —      1860. 

Art.  170.  ''Le  manage  contract^  en  pays  Stranger  entre'^'^^^^g^*^^ 

"  Fran9ais  et  entre  Fran9ais  et  ^trangers^  sera  valable,  s'il  a       

"  et6  celebr^  dans  les  formes  usitfes  dans  le  pays,  pourvu  qu'il  (^^^"y^^ed 
"  ait  €t6  pr&;ed^  des  publications  pr^sentes  par  Tart.  63,  au     Mallac) 


t€ 


titre  des  actes  de  F^tat  civil,  et  que  le  Fran9ais  n'ait  pomt      Mallac. 


^'contravenu  aux  dispositions  contenues  au  chapitre  pr^ce- 
"  dent. 

Art.  63.  '^Avant  la  cel^ration  du  manage,  I'officier  de 
**  Tetat  civil  fera  deux  publications,  &  huit  jours  d^ntervalle, 
''  un  jour  de  dimanche,  devant  la  porte  de  la  maison  commune. 
''  Ces  publications,  et  Facte  qui  en  sera  dress€,  enonceront  les 
"  prenoms,  etc. 

"Titre  5me.  Du  manage.  Chap.  ler.  Des  quality  et 
"  conditions  requises  pour  pouvoir  contracter  mariage. 

Art.  148.  "Le  fils  qui  n'apas  atteint  Tftge  de  vingt-dnq  ans 
"  accomplis,  la  fille  qui  n'a  pas  atteint  Tftge  de  vingt-un  ans 
"  accomplis,  ne  peuvent  contracter  mariage  sans  le  consente- 
"  ment  de  leurs  pere  et  mere. 

Art.  151.  "  Les  enfans  de  famille  ayant  atteint  la  majority 
"  fix^  par  Fart.  148,  sont  tonus,  avant  de  contracter  mariage, 
"  de  demander,  par  im  acte  respectueux  et  formel,  le  consent 
"  de  leur  pere  et  de  leur  mere,  etc. 

Art.  152.  ".Depuis  la  majority  fix^e  par  Tart..  148  jusqu'it 
"  TAge  de  trente  ans  accomplis  pour  les  fils  et  jusqu'k  T&ge  de 
"  vingt-cinq  ans  accomplis  pour  les  filles,  I'acte  respectueux 
"  present  par  Tart*  precedent,  et  sur  lequel  il  n'y  aurait  pas 
"  de  consentement  au  mariage,  sera  renouvele  deux  ou  trois 
"  fois,  de  mois  en  mois ;  et  un  mois  apres  le  troisieme  acte,  il 
"  pourra  dtre  pass^  outre  It  la  celebration  du  mariage. 

Art.  163.  "  Apres  Tftge  de  trente  ans,  il  pourra  fitre,  k  defaut 
"  de  consentement  sur  un  acte  respectueux,  pass^  outre  k  la 
"  celebration  du  mariage. 

Art.  164.  "  L'acte  respectueux  sera  notifie  h,  celui  ou  ceux 
"  des  ascendans  designes  en  Particle  151,  par  deux  notaires  ou 
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1860.  *^  par  un  notaire  et  deux  temoins ;  et,  dans  le  proc^yerbal 
*^"iSrii  2*6"^  "  9^"  ^^^*  ®°  ^^^  drease,  fl  sera  fidt  mention  de  la  r^ponse. 

Art.  188.  '^  L'action  en  nullity  ne  pent  pins  6tre  intent^ 

(fakdr^omad  "  ^^  P^^  ^  €poiix  ni  par  les  parens  dont  le  oonsentement  etait 

Mallac)     ''reqnis,  toutes  les  fois  qne  le  mariage  a  it6  appronv^  ex- 

Mallac.  '' press^ment  ou  tacitement  par  oeux  dont  le  consentement 
'^  etait  n^cesaaire^  ou  lorsqn'il  s'est  ecoul^  une  ann^  sans  r^- 
*'  elamation  de  lenr  part^  depuis  qu'ils  ont  eu  connaissance  dn 
'^  mariage.  Elle  ne  pent  £tre  intent^  non  plus  par  T^poux 
''  lorsqu'il  s'est  ^coul^  une  ann^  sans  r^lamation  de  sa  part^ 
"depuis  qu'il  a  atteilit  TAge  competent  pour  consentir  par 
"  lui-m£me  an  manage.'' 

Dr.  PAillimore,  Q.C.  (with  him  Dr.  Swabey)  conducted  the 
petitioner's  case.  The  petitioner  was  examined^  and  a  Monsieur 
Auguste  Noel  was  called  to  prove  the  law  of  France  applica- 
ble to  the  facts  of  the  case;  the  result  of  their  evidence  re- 
spectively is  stated  in  the  judgment. 

Counsel  argued,  first,  that  the  jurisdiction  of  the  Court  was 
founded, — because  the  contract  as  to  the  eflfisct  of  which  a  de- 
cision was  now  sought,  was  entered  into  voluntarily  by  both 
the  petitioner  and  respondent  in  this  country, — ^because  the  pe- 
tioner  was  now  domiciled  in  this  country  and  had  a  right  to 
resort  to  the  only  court  which  could,  in  the  first  instance,  de- 
termine her  marriage  status.  It  would  be  a  denial  of  justice 
to  leave  this  to  be  determined,  say  on  an  indictment  for 
bigamy  or  a  question  of  legitimacy,  if  she  were  to  contract  a 
second  marriage  here,  because  the  respondent  had  been  duly 
cited  and  did  not  contest  the  jurisdiction ;  secondly,  if  the 
Court  had  jurisdiction,  it  would  pronounce  a  decree  of  nullity. 
Admitting  that  the  lex  loci  corUractAs  generally  governs  the 
validity  of  contracts,  these  persons  were  by  the  law  of  their 
domicil  under  an  incapacity  to  enter  into  the  contract;  an  in- 
capacity which  accompanies  them  out  of  their  own  country 
especially  where  the  intention  was  to  evade  the  law  of  their 
own  country. 
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They  cited  on  the  first  pointy  Tendueci's  Case,  quoted  in      1860. 
Yelverton  v.  Yelverton,  1  Swab.  &  Trist.  574;  ScHmshire  v- ^"*];^  26.""'' 

Senmshirej  2  Cons.  395;  Jeffreys  v.  Boosey,  4  H.  L.  Cas.       

955;  ConeUy  v.  Caneliy,  7  Moore,  P.  C.  C,  138;  Robins  and  ^f^y^Ji,^ 
Paxton  V.  Dolphiny  1  Swab.  &  Trist.  537;  Munro  v.  Munro^      Mallac) 
7  CI.  &  F.  842 ;  Dalrymple  v.  Dalrymple,  2  Consist.  54 ;  Brook     m^jllac 
Y.  Brook,  2  Sm.  &  G.  481 ;  Butler  v.  DoUnn,  2  Lee,  317; 
Dondlus,  lib.  7,  C.  12,  14;  Story's  Conflict,  ss.  539,  542; 
Daniell^s  Practice  of  Ct.  of  Chancery,  s.  6. 

On  the  second  point,  1  Burge,  190-4. 

Faelix,  Troit^  du  Droit  International,  vol.  ii.  c.  2,  p.  380; 
Ibid.  tit.  ii.  c.  2,  s.  8 ;  Merlin,  Repertoire,  art.  '  Loi,^  sec.  6, 
num.  6 ;  ibid.  art.  ^'  Mariage,  Question  de  Droit,  Publication 
de  Manage,'^  toI.  x.  p.  12 ;  Savigny,  vol.  viii.  p.  359 ;  Pothier, 
Traite  de  Mluiage,  pt.  iv.  c.  1,  n.  363 ;  Fselix,  Mariage  Con- 
tract^ en  Pays  Etranger,  vol.  i.  sec.  33 ;  Harford  v.  Morris^ 
2  Consist.  437;  Robinson  v.  Blunt,  2  Burr.  1079;  Comptony. 
Bearcroft,  quoted  2  Consist.  444.  Cur.  adv.  mdt. 

The  Judge  Ordinary  :  This  was  a  petition  for  a  decree  of  April  26. 
nullity  of  marriage.  [The  learned  Judge  Ordinary  here  read 
the  substance  of  the  petition.]  Leon  Mallac  was  served  at 
Naples  with  a  citation  out  of  this  Court,  and  a  copy  of  the  peti- 
tion, but  did  not  appear.  The  case  came  on  for  hearing  before 
my  brothers  Channell  and  Keating  and  myself,  on  the  18th  of 
January,  1860,  when  the  petitioner  proved  that  she  was  of 
French  origin,  and  in  1853  was  residing  in  Paris  with  her 
mother,  her  father  being  then  dead.  In  that  year  she  became 
acquainted  with  Leon  Mallac,  also  of  French  origin,  who 
made  her  an  offer  of  marriage,  which  she  accepted.  In  June 
1854  he  proposed  that  tiiey  should  come  to  England  and  be 
married  in  this  country,  assigning  as  a  reason  that  if  that 
were  done  his  father  would  afterwards  consent,  and  he  would 
then  marry  her  in  France.  The  parties  came  to  London,  and 
were  married  in  due  form  by  licence  on  the  21st  of  June, 
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1860.  1854,  in  the  parish  church  of  St.  Martin-in-the-Pields.  Leon 
^P"^  ^^'  Mallac  was  then  of  the  age  of  twenty-nine  years,  and  the  peti- 
SiMONiN  tioner  twenty-two.  The  marriage  was  not  consummated,  and 
^^iSi^)^  the  parties  returned  to  Paris  the  next  day,  and  went  to  the  re- 
^'  sidence  of  the  petitioner's  mother,  Leon  Ma]lac  occupying 
another  part  of  the  same  building.  The  petitioner  asked  him 
to  marry  her  in  France ;  he  did  not  do  so,  but  said  he  would 
go  to  his  own  country  and  ask  the  consent  of  his  father,  who 
liTed  on  the  banks  of  the  Garonne.  He  afterwards  wrote  to 
her  a  letter,  refusing  to  marry  in  France,  and  admitting  that 
he  had  broken  his  word.  The  petitioner  then  instituted  a 
suit  before  the  Civil  Tribunal  of  the  First  Listance  of  the 
Seine  to  procure  a  decree  of  nullity  of  the  pretended  marriage ; 
and  on  the  1st  of  December,  1854,  a  decree  was  made,  of  which 
the  original  and  a  translation  were  put  in  evidence.  The 
grounds  on  which  that  decree  was  made  are  stated  in  the  fol- 
lowing words  in  the  translation : — "  The  Court  decides  by  de- 
"  fault  against  Leon  Mallac,  who  did  not  appear,  nor  any  one 
"  for  him,  although  duly  called  as  follows :  Considering  in 
'^  law  that,  by  the  words  of  art.  170  of  the  Code  Napoleon, 
''when  a  marriage  between  French  subjects  had  been  cele- 
''  brated  in  foreign  countries,  it  must  have  been  preceded  by 
''  publication  in  France  prescribed  by  the  .law,  and  that  there 
''  must  not  have  been  any  contravention  (infringement)  of  the 
"  provisions  of  articles  144  and  following  of  the  Code  Napo- 
"  leon  j  considering  that  the  nullity  provided  for  by  art.  170 
"  is  not  absolute,  but  ought  to  be  pronounced  when  an  omis- 
''  sion  of  formalities  has  taken  place  with  the  formal  inten- 
"  tion  to  elude  the  law,  it  being  in  the  province  of  the  tribunal 
"  to  appreciate  the  circumstances  thereof;  considering  in  fact 
''  that  Leon^  Mallac  and  Valerie  Simonin,  artist  of  the  The&tre 
''  Fran9aiB,  both  being  French  subjects,  and  domiciled  in  Paris, 
''  have  contracted  marriage  in  London,  on  the  22nd  of  June, 
''  1854,  before  a  minister  of  the  Protestant  Church,  in  the  pre- 
''  sence  of  witnesses ;  considering  that  this  marriage  was  cele- 
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''brated  without  the  parties  having  obtained  or  sought  the       I860. 
"  consent  of  their  parents^  and  without  having  been  preceded     ^PJ^^« 
''in  France  by  the  publications  prescribed  by  art.  68  of  the      siuoivin 
"  Code  Napol&>n ;  considering  that  the  married  couple  having     iJ^Jj^*^ 
"  resided  in  Paris^  only  went  momentarily  to  England  for  the  «'• 

''purpose  of  contracting  marriage  there,  and  returned  to 
"  France  directly  after  the  celebration ;  considering  that  from 
"  this  it  is  evident  that  they  acted  in  this  manner  with  the 
"formal  intention  of  evading  the  prescriptions  of  the  French 
"  law ;  considering  that  Valerie  Simonin  states  distinctly  that 
"  this  marriage  was  not  followed  by  any  consummation  or  co- 
"  habitation  between  the  parties,  and  that  the  assertion  is  not 
"  contradicted  by  Leon  Mallac,  who  did  not  appear,  but  al- 
"  lowed  the  demand  for  nuUity  presented  by  her  to  go  by  de- 
"&ult;  considering  that  under  these  circumstances  the  mar- 
"riage  contracted  in  London  on  the  22nd  of  June,  1854,  be- 
"  tween  Leon  Mallac  and  Valerie  Simonin,  cannot  be  recog- 
"  nized  as  valid  and  regular ;  on  these  grounds  it  declares  the 
"  pretended  marriage  of  22nd  of  June,  1854,  between  Leon 
"  Mallac  and  Yal^e  Simonin  for  null  and  void,''  etc. 

In  the  month  of  May,  1857,  the  petitioner  and  her  mother 
came  to  England,  and  have  resided  here  from  that  time,  and 
she  stated  that  she  had  no  intention  to  return  to  France,  and 
had  no  property  there.  A  witness,  Auguste  Noel,  called  to 
prove  the  law  of  France  as  applicable  to  the  case,  stated  that 
he  had  acted  as  a  notary  public  in  Paris,  and  in  order  to  do  so 
it  was  necessary  that  he  should  be  acquainted  with  the  law  of 
marriage  in  France.  He  deposed  that  art.  63  of  the  Code 
Napoleon  as  to  publication  of  banns  of  marriage  is  part  of  the 
existing  law  of  France,  and  was  so  in  1854 ;  that  article  170 
and  articles  151,  2,  3,  and  4,  are  part  of  the  law  of  France, 
and  were  so  in  1854 ;  that  those  articles  do  not  prohibit  the 
marriage,  but  only  postpone  it,  and  if  the  form  prescribed  is 
followed,  and  the  time  prescribed  has  elapsed,  the  parties  may 
marry  without  consent ;  that  a  marriage  in  a  foreign  land  as 
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1860.      mentioned  in  art.  170^  without  attention  to  the  articles  144 
^P"^  ^'     and  164  therein  referred  to,  is  good  or  bad  according  as  the 
SncoNiN     French  tribunal  before  whom  the  question  is  raised  may  think 
^*iSLa^  the  parties  went  abroad  to  marry  in  fraud  of  the  law  of  France 
V-         or  not ;  that  if  a  Frenchman  was  married  here  in  England 
without  consent,  and  consent  afterwards  given  in  France,  that 
would  render  the  marriage  valid,  whatever  w&re  the  formali- 
ties omitted;  that  art.  184  of  the  Code  is  part  of  the  law  of 
France,  and  was  so  in  1854;   that  the  prescription  therein 
mentioned  would  run  in  the  case  of  a  daughter  from  the  age 
of  twenty-one,  and  of  a  son  from  the  age  of  twenty-five ;  that 
if  a  daughter  between  the  ages  of  twenty-one  and  twenty-five 
allows  a  year  to  elapse  without  impeaching  the  marriage,  this 
is  a  statute  of  Limitations,  and  she  cannot  impeach  it  after- 
wards. 

This  state  of  facts  presented  two  very  important  questions 
for  our  consideration :  first,  whether  the  Court  has  any  juris- 
diction over  Leon  Mallac,  the  party  cited ;  and,  secondly,  as- 
suming that  such  jurisdiction  exists,  whether,  according  to  the 
law  of  this  country,  the  marriage  solemnized  is  to  be  held  null 
and  void.  We  had  the  advantage  of  a  learned  ailment  on 
the  part  of  the  petitioner,  and  feel  that  the  responsibility  cast 
upon  the  Court  is  greatly  increased  by  the  want  of  any  such 
assistance  on  the  other  side.  The  ailment  in  favour  of 
the  jurisdiction  was  rested  on  the  ground,  first,  that  the  con- 
tract was  made  in  England,  and  that  tlie  Court  is  called 
upon  for  its  decision  with  regard  to  the  effect  of  a  civil  and 
religious  English  contract,  celebrated  under  an  English  sta- 
tute, 4  Geo.  lY.  c.  76,  and  that  the  tribunals  hci  contract 
tils  have,  generally  speaking,  cognisance  of  the  contract;  se- 
condly, that  England  is  now  the  domicil  of  the  petitioner,  but 
that  objection  begs  the  main  question  in  dispute,  for  if  the 
marriage  be  valid  it  is  not  her  domicil;  thirdly,  that  the  re- 
spondent was  personally  served  with  the  citation  and  petition, 
and  has  not  appeared  to  contest  the  jurisdiction  of  the  Court. 
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The  42nd  section  of  the  statute  20  &  21  Vict.  c.  85,  by  1860. 
which  this  Court  was  established,  removes  all  objection  on  the  ^F^  ^- 
ground  of  the  citation  having  been  served  without  her  Ma-  simomih 
jestf's  dominions,  bat  in  onr  opinion  would  not  of  itself  suffice  ^*^!^^^ 
to  give  to  the  Court  authority  to  decide  upon  the  rights  of  a  «. 
party  not  otherwise  subject  to  its  jurisdiction.  This  question 
therefore  depends  upon  the  first  proposition,  that  the  parties, 
by  professing  to  enter  into  a  contract  in  England,  mutually 
gave  to  each  other  the  right  to  have  the  force  and  effect  of 
that  contract  determined  by  an  English  tribunal.  Huber,  65, 
tit.  1,  De  Foro  Competente,  s.  5,  says,  "  Sequitur  causa  fori 
''  tertia  quam  rem  gestam  esse^diximus  eamque  vel  h  contractu 
'^  vel  e  delicto  admisso.^'  In  another  place  he  adds,  "  Si  reus 
'^  illic  haberi  posse,''  etc.  The  same  doctrine  is  to  be  found 
in  John  Yoet,  Boullenois,  DoneUus,  and  Story.  The  Common 
Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  19,  which  allows 
a  writ  of  summons  to  be  issued  against  a  person  residing  out 
of  the  jurisdiction,  and  not  being  a  British  subject,  and  pro- 
ceedings to  be  had  thereon,  notice  of  such  writ  having  been 
served  on  the  party,  appears  to  have  been  founded  on  this 
principle ;  and  sect.  42  of  the  20  &  21  Vict.  c.  85,  already 
adverted  to,  removes  all  difficulty  as  to  service  of  process,  al- 
though the  party  cited  is  a  foreigner  by  origin  and  domidl. 
There  is  nothing  contrary  to  natural  justice  in  calling  upon 
him  to  have  the  validity  or  invalidity  of  a  supposed  contract 
ascertained  and  determined  by  the  tribunal  of  the  country 
where  it  was  entered  into  by  him ;  for,  according  to  Lord 
Stowell,  in  Dabrymple  and  Dalrymple,  2  Cons.  61,  it  is  an  in- 
disputable rule  of  law,  as  exercised  in  all  civilized  countries, 
that  a  man  who  contracts  in  a  country  engages  for  a  compe- 
tent knowledge  of  the  law  of  contracts  in  that  country.  If  he 
rashly  presumes  to  contract  without  such  knowledge,  he  must 
take  the  inconveniences  resulting  from  such  ignorance  upon 
himself,  and  not  attempt  to  tlux>w  them  upon  the  other  party. 

We  think,  therefore,  that  this  Court  is  comnetent  to  enter- 
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1860.  tain  the  present  suit,  and  to  adjudicate  upon  the  petition  pre- 

P  sented  by  the  party  calling  herself  Valerie  Simonin,  which 

SixoNiN  prays  the  Court  to  decree  that  the  pretended  form  or  cere- 

mSlaS  naony  of  marriage  had  between  the  petitioner  and  Leon  Mal- 

^'         lac  was  and  is  void,  and  of  no  effect  in  law  whatsoever. 
Mallac. 

This,  which  is  the  second  question  to  be  determined,  is  no 

doubt  of  the  gravest  importance,  and,  as  far  as  this  Court  has 
been  able  to  ascertain,  prinue  impressionis.  No  decision  on 
the  point  was  cited  to  us  by  the  learned  advocate  for  the  peti- 
tioner, and  we  have  not  had  the  benefit  of  any  other  diligence 
save  our  own  in  the  attempt  to  discover  precedents  for  our 
guidance.  The  question  is  this — ^whether  a  marriage  duly 
solemnized  in  England  in  the  manner  prescribed  by  the 
law  of  Ebgland,  between  parties  of  full  age  and  capable  of 
contracting  according  to  that  law,  is  to  be  held  null  and  void 
because  the  parties  to  that  marriage,  being  foreigners,  con- 
tracted it  in  England  in  order  to  evade  the  laws  of  the  conn- 
try  to  which  they  belonged  and  in  which  they  were  domiciled. 
It  may  indeed  be  doubted  whether  the  evidence  of  the  peti- 
tioner established  the  intention  to  evade  the  law  of  France, 
and  whether  that  which  the  witness  Auguste  Noel  called  a 
statute  of  limitation,  viz.  sect.  183  of  the  Code  Napoleon,  did 
or  did  not  operate  to  bar  the  right  of  the  petitioner  to  insti- 
tute this  proceeding  four  years  after  the  marriage  was  solem- 
nized ;  but  we  pass  over  those  points  in  order  to  deal  with  the 
broad  and  important  question  that  has  been  raised.  It  was 
contended  that,  the  parties  being  French,  the  law  of  that 
country  affixed  to  them  an  incapacity  to  contract  marriage  with- 
out attending  to  the  formalities  prescribed,  and  that  such  inca- 
pacity was  a  personal  status  which  travelled  with  them  every- 
where, and  rendered  them  incapable  of  making  a  valid  contract 
in  any  other  country.  But,  according  to  the  evidence,  such 
incapacity  to  contract  was  not  absolute  but  conditional  only, 
and  a  contract  made  by  them  would  be  good  unless  they  came 
here  with  the  intention  to  evade  the  law  of  France.    So  a  con- 
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tract  made  here  would  be  unimpeachable  if  ratified  by  the      1860. 
subsequent  assent  of  the  parents;  and  a  contract  made  here     ^P"^- 
would  be  perfectly  valid  unless  impeached  within  a  certain      simonin 
time,  and  therefore  a  marriage  contracted  between  a  man  and  ^^^J^^*^ 
woman  of  the  respective  ages  of  twenty-five  and  twenty-two,  v. 

without  attending  to  the  formalities  prescribed  by  the  Code 
Napoleon,  arts.  151,  152,  153,  and  154,  may  receive  a  differ* 
ent  consideration  from  one  absolutely  prohibited  by  art.  148, 
by  parties  respectively  under  those  ages.  But  taking  the 
decree  of  the  French  Court,  in  the  suit  there  instituted,  as 
evidence  that 'by  the  law  of  France  this  marriage  was  void, 
we  again  come  to  the  broad  question,  is  it  to  be  judged  of 
here  by  the  law  of  England  or  the  law  of  France  P  In  general 
the  personal  competency  or  incompetency  of  individuals  to 
contract  has  been  held  to  depend  upon  the  law  of  the  place 
where  the  contract  is  made.  But  it  was  and  is  contended  that 
such  rule  does  not  extend  to  contracts  of  marriage;  and  that 
parties  are,  with  reference  to  them,  bound  by  the  law  of  their 
domicil.  This  question,  of  so  much  importance  in  all  civilized 
communities,  has  been  largely  discussed  by  jurists  of  all  na- 
tions, but  they  all  apply  their  observations  to  controversies 
arising,  not  in  the  countries  where  the  marriage  was  celebrated, 
but  in  other  countries  where  it  is  brought  in  dispute,  and  of 
which  the  parties  were  domiciled  subjects.  That  a  marriage, 
good  by  the  law  of  the  country  where  solemnized,  should  be 
held  good  in  all  other  countries,  and  the  converse,  is  strongly 
maintained  as  a  general  rule  by  nearly  all  writers  on  interna- 
tional law.  But,  according  to  the  same  authorities,  it  is  sub- 
ject to  some  few  exceptions,  viz.  marriages  involving  polygamy 
and  incest;  those  positively  prohibited  by  the  public  law  of  a 
country  from  motives  of  policy,  ea^.ffr,  by  our  Royal  Marriage 
Act.  Story,  on  the  Conflict  of  Laws,  s.  113  a,  mentions  a 
third  exception:  ''Those  celebrated  in  foreign  countries  by 
''subjects  entitling  themselves  under  special  circumstances  to 
"the  benefit  of  the  laws  of  their  own  country/'     In  several 
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I860,  instanoes^  learned  Judges  presiding  in  our  Eodesiastieal  Courts 

AprUSS.  ]^^y^^  stated  the  general  role,  without  mentioning  the  ezcep- 

SiMONiji  tions^  whence  it  has  sometimes  been  contended  that  they 

^*MUx^^  meant  to  controvert  their  existence.    But,  inasmuch  as  none 

«•         of  the  cases  referred  to  fell  within  the  exceptions  above-men- 
Mallac* 

tioned^  it  cannot  justly  be  inferred  that  those  learned  persons 

intended  their  words  to  bear  so  extensive  a  meaning;  for  they 

would  hardly  have  repudiated  the  doctrine  of  several  learned 

writers,  whose  works  are  always  received  as  worthy  of  great 

attention,  without  condescending  to  advert  to  it  in  terms,  and 

assigning  some  reasons  for  dissenting  from  it. 

In  addition  to  the  writings  of  jurists  as  to  the  existence  of 
such  a  general  rule  by  the  law  of  all  civilized  nations,  we  find 
that  in  several  cases  it  has  been  adopted  by  the  Courts  of  this 
country  as  the  ground  of  their  decisions. 

I  believe  the  earliest  of  them  was  Scrimshire  v.  Scrimskire, 
decided  by  Sir  E.  Simpson  in  1752,  and  reported  2  Cons. 
895,  for  that  learned  judge  then  said  it  was  a  case/^rtiTus  im^ 
presnoms.  The  judgment  is  of  great  value,  from  the  full 
manner  in  which  he  dealt  with  the  principles  on  which  the 
Court  should  proceed  in  adjudicating  upon  such  cases.  The 
parties  were  British  subjects,  domiciled  in  England ;  it  was  a 
suit  for  restitution  of  conjugal  rights.  The  respondent  pleaded 
that  the  marriage  was  celebrated  in  France,  set  forth  circum- 
stances under  which  that  celebration  took  place,  and  averred 
that  by  the  laws  of  France  the  marriage  was  null  and  void.- 
Sir  E.  Simpson,  after  disposing  of  one  or  two  preliminary 
points,  observed:  ''The  general  questions  are  two:  first, 
''  whether  there  be  full  and  legal  proof  that  the  parties  did 
''  mutually,  fireely,  and  voluntarily  celebrate  marriage  in  sndi 
"  manner  as  the  laws  of  this  country  would  deem  to  constitute 
"  marriage,  if  there  was  nothing  else  in  the  case  but  a  ques- 
"  tion  on  the  fact  of  the  marriage :  secondly,  whether,  if  the 
''  fact  of  the  marriage  should  be  proved,  this  marriage  can  by 
''  the  laws  of  this  country  be  effectuated  and  pronounced  to 
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''  be  good^  being  solemnized  in  France,  where  by  law  it  is  null  1860. 

''  and  void,  to  all  intents  and  purposes  ?     For  it  seemed  to  be  ^P"^  ^' 

"  admitted  in  the  ai^nment  that  the  rule  was  so,  but  insisted  Stmonik 

"  that  it  ought  not  to  be  a  rule  of  determination  in  this  cause/'  ^^^£i^^ 

The  first  point  he  determined  in  the  affirmative,  and  would  «• 

Mallac. 
have  held  the  marriage  valid  had  it  been  agreeable  to  the  laws 

of  France,  where  it  was  celebrated*  ''But,''  he  proceeds, 
''the  great  difficulty  arises  on  the  second  question,  from  the 
"  marriage  bdng  celebrated  in  France,  where  such  marriage 
"  is  null  by  the  laws  of  France."  He  afterwards  says :  "  The 
"only  question  before  me  is,  whether  this  is  a  good  or  bad 
"marriage  by  the  laws  of  England;  and  I  am  inclined  to 
"think  that  it  is  not  good.  On  this  point  I  apprehend  that 
"it  is  the  law  of  this  country  to  take  notice  of  the  laws  of 
"  France,  or  of  any  foreign  country,  in  determining  upon  mar- 
"  riages  of  this  kind.  The  question  being  in  substance  this — 
"whether,  by  the  law  of  this  country,  marriage  contracts  are 
"not  to  be  deemed  good  or  bad  according  to  the  laws  of  the 
"  country  in  which  they  are  formed,  and  whether  they  are  not 
"  to  be  construed  by  that  law."  He  then  quotes  several  pas« 
sages  firom  Sanchez,  J.  Yoet,  and  others,  showing  that  if  sub- 
jects of  a  country  where  clandestine  marriages  are  prohibited 
go  to  another  country  where  there  is  no  such  prohibition,  and 
celebrate  a  clandestine  marriage  there,  it  is  to  be  held  good; 
and  the  converse  is  established  by  the  same  authorities.  He 
sums  up  the  effisct  of  the  books  referred  to  in  these  words : 
"These  authorities  fully  show  that  all  contracts  are  to  be  con- 
"  sidered  accoording  to  the  laws  of  the  country  where  they  are 
"made,  and  the  practice  of  civilized  countries  has  been  con- 
"  formable  to  this  doctrine,  and  by  tiie  common  consent  of 
"nations  has  been  so  received." 

In  many  instances  judges  have  used  similar  language  with 
reference  to  cases  where  the  form  and  ceremonial  of  the  mar- 
riage weie  alone  in  question ;  and  it  can  hardly,  in  such  cases, 
b^  presumed  that  they  intended  their  words  to  bear  a  more 
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1860.      extensive  sense  than  was  neoessaiy  for  the  question  then  before 
^P"^  ^'     them ;  but  the  sense  ascribed  by  Sir  E.  Simpson  to  these  pas« 
SiMONiN     sages  extends  to  the  clandestine  character  of  the  marriage, 
^^aL^)**  *"^^  ^^*  merely  to  the  form  of  the  contract  or  ceremonial.  He 
^-         then  explains,  in  the  clearest  manner,  the  principle  on  which 
Courts  have  proceeded  in  holding  that  marriages  are  to  be 
considered  according  to  the  law  of  the  country  in  which  they 
are  celebrated.     '^  AU  nations  allow  marriage  contracts ;  they 
''  9xe  juris  gentium,  and  the  subjects  of  all  nations  are  equally 
''  concerned  in  them ;  and  from  the  infinite  mischief  and  con- 
'^  fusion  which  must  necessarily  arise  to  the  subjects  of  all 
'' nations  with  respect  to  legitimacy,  successions,  and  other 
'^  rights,  if  the  respective  laws  of  difierent  countries  were  only 
''to  be  observed  as  to  marriages  contracted  by  the  subjects  of 
''  those  countries  abroad,  all  nations  have  consented,  or  must 
"  be  presumed  to  consent,  for  the  oonmion  benefit  and  advan- 
''  tage,  that  such  marriages  should  be  good  or  not  according  to 
**  the  laws  of  the  country  where  they  are  made.    It  is  of  equal 
''consequence  to  all  that  one  rule  in  these  cases  should  be  ob- 
"  served  by  all  countries,  that  is,  the  law  where  the  contract 
"  is  made.     By  observing  this  law  no  inconvenience  can  arise, 
"  but  infinite  mischief  will  ensue  if  it  is  not.''     The  same  rule 
was  recognized  and  made  the  ground  of  the  judgment  of  Sir 
W.  Wynne,  in  Middletan  v.  Janverin,  2  Cons.  437;  nor  is 
their  reasoning  weakened  by  the  fiict  that  certain  exceptions 
out  of  that  rule  have  been  generally  recognized,  viz.  where 
marriages  deemed  contrary  to  the  law  of  religion  and  morality, 
and  contrary  to  the  settled  policy  of  a  nation,  have  been  con- 
tracted abroad  and  held  void  in  the  country  of  which  the  par- 
ties were  domiciled  subjects,  and  where  such  a  marriage  would 
not  be  allowed. 

It  is  very  remarkable  that  neither  in  the  writings  of  jurists, 
nor  in  the  arguments  of  counsel,  nor  in  the  judgments  de- 
livered in  the  courts  of  justice,  is  any  case  quoted  or  sugges- 
tion ofiered  to  establish  the  proposition  that  the  tribunals  of 
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a  coontry  where  a  marriage  has  been  solemaized  in  conformity      1860. 

with  the  laws  of  that  country  should  hold  it  void  because  the     ^P^^- 

parties  to  the  contract  were  the  domiciled  subjects  of  another      Simonin 

country  where  such  a  marriage  would  not  be  allowed.    No  ^'^'^J^Jji^e/^ 

such  argument  has  been  advanced,  even  in  the  case  of  mar-  ^• 

,  ,  ,  Mallac. 

riages  deemed  to  be  incestuous.    There  is  a  passage  in  Huber^ 

Pnelectiones  Juris  Civilis,  lib.  1,  tit.  3, '  De  Conflictu  Legum/ 
on  this  subject,  which  ought  to  be  noticed.  After  discussing 
contracts  made  in  foreign  countries^  in  sect.  8,  he  proceeds : 
"  Matrimonium  pertinet  etiam  ad  has  regulas,  si  licitum  est 
''eo  loco  ubi  contractum  et  celebratum  est,  ubique  validum 
^'erit  affectumque  habebit,  sub  e&dem  exceptione  prejudicii 
^*  aliis  non  creandi,  cui  licet  addere  si  exempli  nimis  sit  abo- 
'^  minandi,  ut  si  incestum  juris  gentium  in  secundo  gradu  con- 
'^  tingeret  alicubi  esse  permissum ;  quod  vix  est  ut  usu  veniri 
"jfosAti"  and  he  proceeds  to  say,  that  if  parties  go  to  a 
country  where  such  a  marriage  is  tolerated,  and  celebrate  it 
there,  and  return  to  their  own  country,  it  will  not  be  recog- 
nized :  '^  Quia  sic  jus  nostrum  pessimis  exemplis  eluderetur, 
" eoque  pertinet  hsec  observation  ssepe  fit  ut  adolescentes  sub 
^'curatoribus  agentes,  furtivos  amores  nuptiis  oonglutinare 
'^cnpientes,  abeant  in  Frisiam  Orientalem  aliave  loca  in  quibus 
"  curatomm  consensus  ad  matrimonium  non  requiritur  juxta 
"  l^es  Bomanas,  quae  apud  nos  hAc  parte  cessant.  Celebrant 
^'ibi  matrimonium  et  inox  redeunt  in  patriam.  Ego  ita  exis- 
'^  timo  banc  rem  manifeste  pertinere  ad  eversionem  juris  nostri, 
"  ac  ideo  non  esse  magistratus  hie  obligatos  i  jure  gentium 
"  ejusmodi  nuptias  agnosoere  et  ratas  habere ;  multoque  magis 
"  statuendum  est  eos  contra  jus  gentium  facere  videri  qui  ci- 
"  vibus  alieni  imperii  su&  fieudlitate  jus  patriis  legibus  contra- 
''rium  sdentes  volentes  impertiuntur.'' 

Now  this  passage  is  remarkable.  Huber  discusses  the  two 
exceptions  out  of  the  general  rule,  that  marriages  good  where 
celebrated  are  by  the  law  of  nations  to  be  acknowledged  every- 
where,— incestuous  marriages  and  marriages  of  minors  without 

VOL.  II.  O 
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1860.  consent  {curatarum) ,  celebrated  in  countries  whither  they  have 
April26.  gQjjg  fQ,.  ^jjg  purpose  of  evading  the  laws  of  the  country  of 
SiMONiN  their  domicile — and  he  does  not  suggest  the  slightest  doubt  as 
^''mall^*^  to  either  class  being  held  good  in  the  country  where  solem- 
V.  nized ;  but^  with  reference  to  the  second  class^  vindicates  the 
country  of  the  domicil  against  the  charge  of  violating  the  laws 
of  nations  by  refusing  to  recognize  them.  Story  is,  I  believe, 
the  only  writer  who  has  expressed  an  opinion  on  this  point, 
and  he,  after  mentioning  that  France  has  ventured  on  the 
doctrine  that  the  marriages  of  Frenchmen  under  such  circum- 
stances shall  not  be  deemed  valid,  adds :  '^  There  can  be  little 
"  doubt  that  foreign  countries  where  such  marriages  are  cele- 
^'brated  will  follow  their  own  law,  and  disregard  that  of 
"  France"  (Conf.  of  Laws,  sect.  90).  The  question  appears  to 
have  occurred  to  Lord  Meadowbank,  a  judge  of  great  emi- 
nence ;  for  in  the  note  of  his  opinion  annexed  to  his  interlo- 
cutor of  remit,  in  the  case  of  Gordon  v.  Pye,  Fergusson's  Con- 
sist. B.  p.  361,  he  puts  this  question :  ''  Or  would  a  marriage 
''  here  be  declared  void  because  the  parties  were  domiciled  in 
'^England,  and  minors  when  they  married  here,  and  of  course 
''incapable  by  the  law  of  their  country  of  contracting  mar- 
"  riage  ?"  plainly  intimating  his  own  opinion  that  it  would 
not. 

In  this  country  marriages  have  been  solemnly  recognized 
as  valid,  although  celebrated  in  Scotland  between  English  do- 
miciled minors  without  the  consent  required  by  the  Marriage 
Act,  26  Geo.  II.,  to  which  country  they  had  resorted  for  the 
purpose  of  evading  the  operation  of  that  Act.  I  allude  to  the 
case  of  Compton  v.  Bearcroft,  in  a  note  to  the  report  of  Jftrf- 
dleton  V.  Janverin,  2  Cons.  444.  The  libd  in  that  case  is  set 
out,  in  which  the  minority  of  the  lady,  the  want  of  consent, 
the  English  domicil,  and  the  Marriage  Act  were  pleaded,  and 
it  was  alleged  that  the  parties  were  married  in  Dumfries  merely 
to  evade  the  laws  of  this  country,  and  returned  to  England 
the  same  day.     The  prayer  was  ''  that  the  marriage  might  be 
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'^dodared  null  and  void^  pursuant  to  the  said  Act  for  clandes-      1860. 
"tine  marriages.''    The  libel  was  rejected;  the  Court  there-     Appa26. 
fore  must  have  held,  that  if  all  the  matters  allied  were  proved,      Simonin 
they  would  not  supply  a  ground  for  dedaring  the  marriage  ^*^j^)^ 
null.  9. 

It  has  been  said  that  the  parties  did  not  in  that  case  evade 
the  Marriage  Act,  for  that  it  contains  an  express  exception  of 
marriages  solemnized  in  Scotland.  ^  It  is  true  that  marriages 
of  minors  in  Scotland  without  consent  are  not  prohibited  by 
the  Marriage  Act,  and  therefore  they  cannot  be  said  to  be 
contrary  to  the  law  of  England ;  but  there  can  be  no  doubt 
that  the  parties  went  to  Scotland  to  evade  the  operation  of  the 
law  which  was  established  in  England.  Camptan  v.  Bearcroft 
is  therefore  an  authority  to  this  extent,  that  a  marriage  con- 
tracted by  English  domiciled  subjects  abroad,  where  it  is  not 
prohibited  by  English  law,  will  not  be  held  bad  because  the 
parties  have  gone  thither  to  evade  the  necessity  of  complying 
with  certain  conditions  that  would  have  been  imposed  upon 
them  in  England. 

The  French  tribunal  in  this  case  appears  to  have  held  the 
marriage  null  and  void,  not  because  it  was  absolutely  prohi- 
bited by  the  law  of  France,  but  because  the  parties  contracted 
it  in  England  with  the  formal  intention  of  evading  the  pre- 
scriptions of  the  French  law* 

Every  nation  has  a  right  to  impose  on  its  own  subjects  re- 
strictions and  prohibitions  as  to  entering  into  marriage  con- 
tracts, either  within  or  without  its  own  territories;  and  if  its 
subjects  sustain  hardships  in  consequence  of  those  restrictions, 
their  ovm  nation  only  must  bear  the  blame ;  but  what  right 
has  one  independent  nation  to  call  upon  any  other  nation 
equally  independent  to  surrender  its  own  laws  in  order  to  give 
effect  to  such  restrictions  and  prohibitions  ?  If  there  be  any 
such  right,  it  must  be  found  in  the  law  of  nations,  that  law 
"  to  which  all  nations  have  consented,  or  to  which  they  must 
*'  be  presumed  to  consent,  for  tlie  common  benefit  and  advan- 

g2 
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1860.      "  tage."   Which  would  be  for  the  common  benefit  and  advan- 
April26.     ^g  jjj  g^^jj  gj^ggg  03  ^j^g  present,  the  observance  of  the  law  of 
SiMONiN     the  country  where  the  marriage  ia  celebrated,  or  of  a  foreign 
^*^LiAc)^  country  ?     Parties  contracting  in  any  country  are  to  be  as- 
V.  sumed  to  know,  or  to  take  the  responsibility  of  not  knowing, 

the  law  of  that  country.  Now  the  law  of  France  is  equally 
stringent  whether  both  parties  are  French,  or  one  only.  As- 
sume then  that  a  French  subject  comes  to  England,  and 
there  marries,  without  consent,  a  subject  of  another  foreign 
country,  by  the  laws  of  which  such  a  marriage  would  be  valid, 
which  law  is  to  prevail  ?  to  which  country  is  an  English  tri- 
bunal to  pay  the  compliment  of  adopting  its  law  ?  As  far  as 
the  law  of  nations  is  concerned,  each  must  have  an  equal  right 
to  claim  respect  for  its  laws.  Both  cannot  be  observed.  Would 
it  not  then  be  more  just,  and  therefore  more  for  the  interest 
of  all,  that  the  law  of  that  country  should  prevail  which  both 
are  presumed  to  know  and  to  agree  to  be  bound  by  ?  Again, 
assume  that  one  of  the  parties  is  English :  would  not  an  Eng- 
lish subject  have  as  strong  a  claim  to  the  benefit  of  English 
law  as  a  foreigner  to  the  benefit  of  foreign  law  ?  But  it  may 
be  said  that  in  the  case  now  before  the  Court  both  parties  are 
French,  and  therefore  no  such  difficulty  can  arise.  That  is 
true ;  but  if  once  the  principle  of  surrendering  our  own  law  to 
that  of  a  foreign  country  is  recognized,  it  must  be  followed  out 
to  all  its  consequences ;  the  cases  put  are,  therefore,  a  fair  test 
as  to  the  possibility  of  maintaining  that  by  any  comitas  or  Jus 
gentium  this  Court  is  bound  to  adopt  the  law  of  France  as  its 
guide.  Huber,  indeed,  in  the  passage  cited,  after  vindicating 
the  refusal  to  acknowledge  a  marriage  solemnized  abroad  be- 
tween parties  who  have  gone  there  to  evade  the  laws  of  their 
own  country,  proceeds :  ''  Multoque  magis  statuendum  est  eos 
"  contra  jus  gentium  facere  videri  qui  civibus  alieni  imperii 
'^  SU&  facilitate  jus  patriis  legibus  contrarium  scientes  volentes 
''  impertiuntur." 
It  is  somewhat  difficult  to  ascertain  what  Huber  would  re- 
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quire  to  be  done  by  foreigners  in  order  that  they  may  be  ex-      1860. 
empted  from  his  reproach.    He  assumes  that  they  are  scientea.     ^P"^  ^' 
Is  it  intended  that  they  are  to  inquire  and  ascertain  whether      Simonin 
the  law  of  any  foreign  nation  will  be  evaded  if  the  proposed     j^^J^)** 
marriage  is  solemnized?    Is  the  domicil  of  the  parties  and  the  ^- 

law  prevailing  there  to  be  investigated  ?  Are  the  parties  to 
be  called  upon  to  prove  their  ages^  consent  of  certain  relations^ 
or  the  non-existence  of  certain  relations  ?  or  that  they  have 
not  come  to  this  country  to  evade  the  laws  of  their  own  ?  Are 
the  clergy  of  this  country  to  be  deemed  scienies  that  a  foreign 
law  is  about  to  be  evaded  unless  they  have  proof  to  the  con- 
trary? Unless  that  proposition  can  be  established^  the  re-' 
proach  of  violating  the  law  of  nations  cannot  attach  to  this 
country  if  such  marriages  are  here  celebrated. 

The  great  importance  of  having  some  one  certain  rule  ap- 
plicable to  all  cases ;  the  difficulty^  not  to  say  impossibility,  of 
having  any  rule  applicable  to  all  cases^  save  that  the  law  of 
the  country  where  a  marriage  is  solemnized  shall  in  that 
country  at  least  decide  whether  it  is  valid  or  invalid ;  the  ab- 
sence of  any  judicial  decision  or  dictum,  or  of  even  any  oppo- 
site opinion  of  any  writer  of  authority  on  the  law  of  nations, 
have  led  us  to  the  conclusion  that  we  ought  not  to  found  our 
judgment  in  this  case  on  any  other  rule  than  the  law  of  Eng- 
land as  prevailing  amongst  English  subjects. 

France  may  make  laws  for  her  own  subjects,  and  impose  on 
them  all  the  consequences^  good  or  evil,  that  result  from  those 
laws ;  but  England  also  may  make  laws  for  the  regulation  of 
all  matters  within  her  own  territory.  Either  nation  may  re- 
fuse to  surrender  its  own  laws  to  those  of  the  other,  and  if 
either  is  guilty  of  any  breach  of  the  comitas  or  jtis  gentium, 
that  reproach  should  attach  to  the  nation  whose  laws  are  least 
calculated  to  ensure  the  common  benefit  and  advantage  of  all. 
For  these  reasons  we  feel  bound  to  dismiss  this  petition. 

It  may  be  unfortunate  for  the  petitioner  that  she  should  be 
held  a  wife  in  England  and  not  so  in  France.     If  she  had  re- 
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1860.  mained  in  her  own  country,  she  might  have  enjoyed  there  the 

Aprim.  freedom  conferred  upon  her  by  a  French  tribunal;   having 

SivoNiN  elected  England  as  her  residence,  she  must  be  contented  to 

^^ffii^)*^  take  EngUsh  law  as  she  finds  it,  and  to  be  treated  as  bound 

«'•  by  the  contract  which  she  there  made.    The  novelty  and  im- 

M1.LLAC. 

portance  of  the  question  has  cast  upon  the  Court  much  anxiety, 

but  from  some  portion  of  it  we  are  relieved  by  the  considera- 
tion that,  if  our  judgment  is  wrong,  it  may  be  corrected  by 
the  highest  tribunal  in  this  country. 


(Befitre  the  Full  Court, — Thb  Judgb  Oedinabt,  Mabtik,  B.,  and 
I860.  WH.LB8,  J.) 


May  81. 


Bacoh 

V, 
lACON  AS 

Bacon. 


Bacon  t;.  Bacon  and  Bacon. 


Bacon  and     Dissolution  of  Marriage. — Settlement  of  Wif^s  Property, — 
20  ^  21  Vict.  c.  85,  s.  4^.— Costs. 

On  a  decree  of  diBsolation  by  reason  of  the  wife's  adultery,  the  Ck>iut 
directed  two-thirds  of  the  bulk  of  certain  property  to  which  she  was 
entitled  ander  certain  trusts,  to  be  settled  on  the  children  imme- 
diately, and  the  remaining  third  after  her  death. 

This  was  originally  a  petition  for  dissolution  of  the  marriage 
at  the  suit  of  the  husband  by  reason  of  the  wife's  adultery. 
Certain  issues  raised  by  the  pleadings  were,  on  the  28th  of 
November,  1859  (before  the  Judge  Ordinary,  Watson  and 
Hill,  JJ.),  determined  by  the  verdict  of  a  jury  in  &vour  of 
the  petitioner,  and  the  decree  suspended  to  enable  the  peti- 
tioner to  make  an  application  for  the  settlement  of  the  wife's 
property  under  the  45th  section  of  20  &  21  Vict.  c.  85. 

Dr.  Spinks  (Mr.  G.  Francis  with  him). — Under  the  trusts 
of  certain  wills,  it  appeared  that  when  certain  mortgages  were 
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paid  off^  the  respondent  would  be  in  receipt  of  one-sixth  of  an      1860. 

income  of  upwards  of  £600  arising  out  of  real  property,  with      ^V  ^^' 

power  to  dispose  thereof:  she  was  also  entitled  to  £15  per       bIcon 

annum  from  another  source.  _     ^' 

Bacon  aitd 
Petitioner's  counsel  asked  for  a  settlement  of  the  property      Bacon. 

on  the  children  of  the  marriage,  two  sons  and  a  daughter,  of 

the  respective  ages  of  nine,  seven,  and  five  years,  leaving  the 

respondent  a  proportion  for  her  maintenance  during  life,  or 

whilst  unmarried. 

Dr.  PhilUmorey  CI.C.  for  the  respondent,  consented  to  such 
arrangement  as  the  Court  might  think  fit. 

Bt  the  Court  :  We  are  of  opinion  that  the  following  will 
be  a  reasonable  arrangement  as  regards  the  property : — ^The 
£15  we  do  not  touch.  As  to  the  property  under  the  wiU, 
over  which,  when  the  marriage  is  dissolved,  the  respondent 
would  have  absolute  control,  we  think  that  she  ought  not  to 
have  any  controlling  power  afber  her  life;  that  two-thirds 
should  be  settled  on  the  children  immediately,  and  the  remain- 
ing third  on  them  after  the  mother's  death.  The  45th 
section  does  not  point  out  any  mode  in  which  the  directions 
of  the  Court  are  to  be  carried  out.  With  respect  to  permanent 
alimony,  the  82nd  section  enables  the  Court  to  have  a  deed 
settled  by  a  conveyancing  counsel,  and  executed  by  the  parties ; 
but  we  have  no  such  power  in  the  present  case;  if  we  had, 
we  should  undoubtedly  think  it  reasonable  that  the  father 
should  be  joined  with  the  other  trustees  to  protect  the  in- 
terests of  the  children. 
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1860. 

June  6. 

(Brfore  the  Full  Court^—TwR  Judge  Obdinabt,  Mabtin,  B.,  and 

Burt  v.  Buet.  Willes,  J.) 

Burt  v.  Btxbt. 

Bigamy  and  Adultery. — Evidence. 

To  establish  bigamy  as  a  groand  for  the  sentence  of  the  Court,  there 
must  be  proof  of  such  a  ceremony  as,  but  for  the  former  marriage, 
would  constitute  a  valid  marriage.  Thus,  if  the  bigamy  relied  upon 
took  place  abroad,  it  will  be  necessary  to  give  formal  proof  of  the 
marriage  law  of  that  country. 

This  was  a  petition  for  dissolution  of  marriage,  at  the  suit 
of  the  wife,  by  reason  of  bigamy,  adultery,  and  desertion. 
The  respondent  made  no  answer. 

Dr.  Spinks  conducted  the  petition. 

It  appeared  that  the  husband  had  left  the  wife  in  England, 
and  had  married  another  woman  in  Australia.  This  woman 
was  produced  as  a  witness,  and  said  that  she  had  married  a 
person  of  the  name  of  Burt  at  Melbourne,  according  to  the 
,  form  of  the  Kirk  of  Scotland ;  that  she  had  lived  nine  years 
there,  and  had  known  many  persons  married  there  in  the  same 
form,  who  afterwards  lived  together  as  husband  and  wife.  A 
certificate  of  the  marriage  was  also  put  in,  but  there  was  no 
formal  proof  of  the  marriage  law  of  Australia. 

By  the  Court:  We  cannot  in  this  case  consider  the 
bigamy  as  proved.  There  must  be  proof  of  such  a  ceremony 
as,  but  for  the  former  marriage,  would  have  constituted  a  valid 
marriage.  In  the  absence  of  the  formal  proof  of  the  law  of 
Australia,  we  cannot  say  that  this  is  the  case.  But,  without 
putting  our  decree  on  the  ground  of  bigamy,  we  think  that 
Burt's  cohabitation  with  the  woman  with  whom  he  went 
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through  the  ceremony  described^  and  his  desertion  of  his  1860. 
wife^  are  sufficiently  established  to  warrant  a  decree  of  dis-  *^^°^  ^' 
solution.  Burt  v.  Bubt. 


{Bffbre  ike  Full  Cowrt, — The  Judge  Obdikabt,  Mabtik,  B.,  and        y^^  g^^ 
WlLLEB,  J.)  


Thomas 


Thomas  v.  Thomas.  Thomas. 

Marriage  Settlement — No  Children  of  Marriage. — Jurisdic- 
tion  of  Court  under  $.  5  0/  22  §•  28  Vict.  c.  61. 

Where  there  is  a  marriage  settlement  and  there  are  no  children  of  the 
marriage,  the  Conrt  has  not  jurisdiction  on  a  dissolution  of  the  mar- 
riage to  make  an  order  nnder  sect.  6  of  22  and  23  Yict.  c.  61,  with 
reference  to  the  application  of  the  settled  property. 

This  was  a  suit  for  a  dissolution  of  marriage  promoted  by 
the  wife  against  her  husband.  The  Court  was  of  opinion 
that  the  wife  was  entitled  to  a  decree^  dissolving  the  mar- 
riage^ on  the  ground  of  her  husband's  adultery^  coupled  with 
cruelty. 

Dr.  PkilUmorey  Q.C.  {Dr.  Tristram  with  him)  asked  the 
Court  to  suspend  the  decree^  in  order  to  enable  the  petitioner 
to  present  a  petition  for  permanent  alimony^  unless  the  Court 
should  be  of  opinion  that  it  could  deal  with  the  property  com- 
prised in  the  marriage-settlement  under  s.  5  of  22  &  23  Vict, 
c.  61.  The  settlement  included  property  belonging  to  both 
the  husband  and  the  wife.  The  husband  under  it  took  the 
first  life-interest  in  the  wife's  property^  and  it  contained  no 
provision  for  the  wife  during  his  life.  There  were  no  issue  of 
the  marriagCy  and  as  by  the  words  of  s.  5  the  Court  was  only 
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1860.      authorized  ''  to  make  sach  order  with  reference  to  the  applica- 

^^7^^-     "  tion  of  the  whole  or  a  portion  of  the  property  settled  either 

Thoicas      ''  for  the  benefit  of  the  children  of  the  marriage^  or  of  their  re- 

Thomas.      '*  spective  parents  as  to  the  Court  should  seem  fit/'  it  might  be 

a  question  whether  the  use  of  the  term  "  parents '*  did  not 

exclude  from  the  operation  of  this  section  a  case  where  there 

were  no  children  of  the  marriage.     There  was^  however^  no 

apparent  reason  for  such  exclusion. 

Bt  the  Court  :  We  think  we  have  no  power  by  the  terms 
of  this- section  to  deal  with  the  settlement  in  this  case.  We 
suspend  the  decree  to  enable  the  petitioner  to  make  an  appli- 
cation for  permanent  alimony. 

Attorneys  for  the  petitioner^  Davies,  Son,  Campbell,  and 
Reeve. 


Jnlj  2.         {^^^  the  Full  Churt,^TBS  JuDOi  Obdifabt,  Mabtih,  B.,  and 

Willis,  J.) 

Dick  V.Dick. 

Dbck  v.  Deck. 

Petition  by  wtfe  for  Dissolution. — Domicil  of  Husband  at  date 
of  service  of  citation. — Jurisdiction. 

D.,  a  natoral-bom  English  sabject»  married  C,  an  Englishwoinan,  in 
England;  he  afterwards  left  her,  acquired  a  domicil  in  the  United 
States,  I^orth  America,  and  intermarried  there  with  E. 

C.  petitioned  for  dissolution.  The  Court  took  time  to  consider  whether 
its  jariBdiotion,  under  the  circmnfltonces,  was  fomided ;  and 

Held,  first,  that  C,  being  a  native-born  Englishwoman,  was  entitled, 
under  the  27tii  section  of  the  Diroroe  Act,  to  present  her  petition ; 
secondly,  that  D.,  being  a  natnnd-bom  English  subject,  could  not 
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shake  off  his  liability  to  the  ftuthority  of  the  laws  of  his  natire  country,       1860. 
and  pionounoed  for  the  jurisdiction.  J^7  2- 

Deck  v.  Dsck. 
This  was  a  petition  for  dissolution  of  marriage  at  the  suit 
of  the  wife^  by  reason  of  husband's  adultery  and  bigamy. 
The  citation  was  served  upon  the  respondent  in  the  United 
States,  North  America. 

The  petitioner's  case  was  conducted  by  Mr.  (yMattey,  QLC,      May  28. 
and  Mr.  D.  Keene. 

On  the  evidence  it  appeared  that  the  husband^  a  natural- 
bom  English  subject,  was,  at  the  time  of  the  service  of  the 
citation,  domiciled  in  the  United  States,  North  America ;  and 
the  Court  took  time  to  consider  how  this  fact  affected  its  juris- 
diction. The  circumstances  are  sufficiently  stated  in  the  fol-  « 
lowing  judgment  of  the  Court. 

The  Junos  Ordinabt  :  This  was  a  petition  for  dissolution  July  2. 
of  marriage  by  reason  of  bigamy  and  adultery  alleged  to  have 
been  committed  by  the  respondent.  It  appeared  in  evidence 
before  us  that  the  parties  were  married  at  Norwich  in  1844. 
In  1848  a  deed  of  separation  was  executed,  and  they  ceased 
to  live  together.  Soon  afterwards  the  respondent  went  to 
America  and  became  domiciled  there.  In  1853  he  intermar- 
ried in  America  with  Louisa  Halpin,  and  by  her  had  one 
child.  She  afterwards  in  the  Supreme  Court  of  the  State  of 
New  York  obtained  a  decree  of  nullity  of  marriage,  on  the 
ground  of  his  having  a  wife  living  at  the  time  when  the 
marriage  ceremony  was  performed.  The  citation  out  of  this 
Court  was  served  on  the  respondent  personally  in  America. 
On  this  evidence  it  was  quite  dear  that  the  respondent  had 
been  guilty  of  bigamy  and  adultery,  but  a  doubt  was  enter- 
tained whether  the  Court  had  jurisdiction  to  adjudicate  on  a 
petition  presented  against  a  party  domiciled  in  America.    We 
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1860.  have  oonsidered  the  question^  and  are  of  opinion  that  we  have 
^^y^*  jurisdiction.  Both  parties  were  natural-bom  English  sub- 
Dkck  v.  Dkck.  jects ;  both,  therefore,  owed  allegiance  to  the  crown  of  Eng- 
land, and  obedience  to  the  laws  of  England ;  that  allegiance 
could  not  be  shaken  off  by  change  of  domicil ;  the  husband, 
therefore,  although  he  became  domiciled  in  America,  conti- 
nued liable  to  be  affected  by  the  laws  of  his  native  country. 
In  Story's  '  Conflict  of  Laws,'  s.  540,  it  is  said : — ''  It  is  true 
'^  that  nations  generally  assert  a  claim  to  regulate  the  rights, 
"  duties,  obligations,  and  acts  of  their  own  citizens,  wherever 
''  they  may  be  domiciled ;  and  so  far  as  those  rights,  duties, 
''  obligations  and  acts  afterwards  come  under  the  oc^izance 
'^  of  the  tribunals  of  the  sovereign  power  of  their  own  coun- 
"try,  either  for  enforcement  or  protection,  or  for  remedy, 
"  there  may  be  no  just  ground  to  exclude  their  claim.''  In 
•  that  opinion  we  concur.     Now  the  Imperial  Parliament  has, 

by  statute  20  &  21  Vict.  c.  85,  regulated  the  rights,  duties, 
obligations  and  acts  with  regard  to  matrimonial  causes  in 
England.  And  by  s.  27  it  was  enacted,  ''That  it  shall  be 
"  lawful  for  any  wife  "  (which  we  think  must  certainly  include 
any  wife  being  an  English  natural-bom  subject)  "  to  present  a 
''  petition  to  this  Court  praying  that  her  marriage  may  be  dis- 
''  solved,  on  the  ground  that  since  the  celebration  thereof  her 
"  husband  has  been  guilty  of  bigamy  with  adultery,  and  that 
''  bigamy  shall  be  taken  to  mean  the  marriage  of  any  person 
"  being  married  to  any  other  person  during  the  life  of  the 
''  former  husband  or  wife,  whether  the  second  marriage  shall 
"  have  taken  place  within  the  dominions  of  her  Majesty  or 
"  elsewhere."  In  this  case,  then,  we  have  before  us  the  peti- 
tion of  an  English  wife  against  an  English  husband,  complain- 
ing that  he  has,  since  the  celebration  of  her  marriage  with 
him,  been  guilty  of  bigamy  and  adultery  in  America;  the 
case  seems  to  come  within  the  letter  as  well  as  the  spirit  of 
the  enactment,  and  s.  42  removes  all  difficulty  as  to  the  ser- 
vice of  process  out  of  this  country.     Having  then  jurisdic- 
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tion^  and  the  petitioner's  case  having  been  proved^  we  are      I860, 
bound  to  exercise  that  jurisdiction^  and  accordingly  pronounce      ^^y  ^• 
our  decree  for  the  dissolution  of  the  marriage^  and  condemn  deck  v.  Deck. 
the  respondent  in  costs. 


(Brfore  the  Full  Court, — The  Judox  Obdinabt,  Mabtik,  B.,  and 

WiLLEB,  J.)  July  2. 

Bond  v.  Bond.  Bond  r.  Bond. 

Petition  by  Wife  for  Dissolution. — DomicU  of  Husband. — 
Jurisdiction. 

C,  ft  natoral-bom  Englishwoman,  married  B.  in  England,  and  Hred 
with  him  partly  in  England  partly  in  Ireland ;  in  the  latter  country 
they  stayed  on  one  occasion  with  B.'s  father,  on  another  at  a  house 
which  B.  himself  was  occupying.  Cruelty  was  proved  both  in  Eng- 
land and  Ireland ;  adultery  in  Ireland.  The  citation  was  served  on 
B.  in  England,  where  he  was  then  living ;  he  did  not  appear.  The  , 
Court  took  time  to  consider  whether  its  jurisdiction  was,  under  the 
circumstances,  founded,  and 

HxLD,  that  C.  was  entitled  to  present  her  petition,  and  that  it  did  not 
8o  distinctly  appear  on  the  evidence  that  B.'s  domicil  was  Irish  as  to 
oblige  the  Court  to  consider  whether  its  jurisdiction  over  a  foreigner 
could  be  maintained,  and  pronounced  for  the  jurisdiction. 

Semblb,  if  a  foreigner  appears  to  a  citation  otherwise  than  under  pro- 
test, he  submits  himself  to  the  jurisdiction  of  the  Court. 

This  was  a  petition  for  a  dissolution  of  marriage  at  the  suit 
of  the  wife^  by  reason  of  the  husband^s  adultery  and  cruelty. 
There  was  no  appearance  on  the  part  of  the  respondent.  The 
petitioner's  case  was  conducted  by 

Mr.  Serjt.  Pigott  and  Dr.  Spinks. 

On  the  evidence  a  question  arose  as  to  the  jurisdiction  of 
the  Court,  on  the  supposition  that  the  domicil  of  origin  of  the 
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1860.      respondent  was  Irish^  and  the  Court  took  time  to  consider  how 
May  28  and   far  this  might  affect  its  jurisdiction.    The  circumstances  of  the 

case  are  sufficiently  stated  in  the  following  judgment  of  the 

Bond  v.  Bond.  Court. 

July  2.  ijiqs  Judqb  Qrdinart  :  This  was  a  petition  for  dissolution 

of  marriage  by  Charlotte  Bond^  on  the  ground  of  the  adultery 
and  cruelty  of  her  husband.  The  petitioner  was  an  English- 
woman. On  the  28th  of  July^  1840^  she  was  married  to  the 
respondent^  in  England ;  they  then  went  to  live  at  Clifton, 
firom  thence  they  went  to  Ireland,  to  the  house  of  the  respon- 
dent's &ther ;  not  long  afterwards  they  returned  to  England  and 
lived  some  time  in  London.  In  1843  they  were  at  the  house 
of  a  sister  of  the  petitioner,  in  Warwickshire,  where  she  was 
treated  with  great  cruelty  by  the  respondent.  They  afterwards 
again  went  to  Ireland,  but  returned  to  England  in  1845, 
bringing  with  them  a  servant  named  Hegan;  this  woman 
shortly  afterwards  returned  to  Ireland,  and  the  respondent 
went  there  also.  In  the  same  year  the  petitioner  went  to  Ire- 
land to  her  husband,  who  was  then  living  at  a  place  called 
Orange  Hall.  Soon  after  her  arrival  she  found  that  the  re- 
spondent  was  living  in  open  adultery  with  Mary  Ann  Hegan ; 
she  was  there  again  treated  with  great  cruelty  by  the  respon- 
dent, and  shortly  after  returned  to  England  to  her  firiends. 
She  has  not  since  seen  her  husband,  nor  did  she  hear  from 
him  until  1860,  when  he  was  living  in  England,  where  he  was 
served  with  the  petition.  According  to  this  evidence  the  pe- 
titioner was  English,  and  therefore  had  a  right,  according  to 
the  27th  section  of  the  Divorce  Act,  to  present  her  petition ; 
but  the  respondent  appears  to  have  had  a  residence  in  Ireland, 
from  which,  if  that  evidence  stood  alone,  it  might  be  inferred 
that  his  origin  was  Irish,  and  Ireland,  for  the  purpose  of  this 
question,  must  be  treated  as  a  foreign  country.  If  the  evi- 
dence on  this  point  had  been  so  cogent  as  to  compel  the  Court 
to  take  notice  that  the  respondent  was  not  English,  we  must 
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have  decided  whether  or  no  the  Court  can,  consistently  with       I860, 
the  principles  of  international  law,  assume  a  right  to  adjudi-  ^  ' 

cate  on  a  petition  presented  against  a  foreigner  who  is  served  Bond  v.  Bond. 
abroad  with  a  citation,  to  which  he  does  not  appear.  But  the 
marriage  was  solemnized  in  England,  and  the  respondent 
afterwards  lived  with  his  wife  at  various  places  in  England, 
and  although  he  has  not  appeared  and  submitted  to  the  juris- 
diction of  this  Court,  he  has  not  contested  it,  and  we  do  not 
find  evidence  of  so  conclusive  a  nature  as  to  compel  us  to  deal 
with  him  as  an  Irishman ;  the  case  is  therefore  the  same  in 
sabstanoe  as  Deck  v.  Deck,  and  oar  decree  is  that  the  marriage 
be  dissolved  and  the  respondent  condemned  in  costs. 


(Btfore  the  Full  Court, — The  Judos  Obdikabt,  etc,) 
Alexander  v.  Alexander  and  Amos. 


April  SO. 


Alexander 

V, 

Dissolution  of  Marriage. — Adjournment  of  hearing, — Leave  to   ^^^^^ 
Wife  to  appear. — Proof  of  Adultery. — Evidence. 

Where  a  wife  had  been  deterred  from  patting  in  an  appearance  to  a 
petition  filed  by  her  husband  charging  her  with  adultery,  in  conse- 
quence of  a  threat  made  by  her  husband's  agent,  the  Court  (the  case 
having  been  adjourned)  gave  her  leave  to  appear  and  file  an  answer. 

The  case  on  coming  on  for  re-hearing  (the  wife  having  filed  an  answer), 
was  treated  as  a  new  and  not  as  an  adjourned  case. 

QiTABB,  whether,  when  a  case,  which  has  been  adjourned,  comes  on  for 
further  hearing,  the  petitioner  is  entitled  to  examine  any  of  the  wit- 
nesses whom  he  had  examined  at  the  former  hearing. 

Where  a  wife  has  conducted  herself  during  a  married  life  of  twenty 
years  with  propriety,  the  Court  will  not  conclude  that  she  has  been 
guilty  of  adultery  charged  to  have  been  committed  without  the 
slightest  regard  for  decency  or  fear  of  detection,  unless  established 
by  cogent  evidence. 

This  was  a  petition  for  dissolution  of  marriage,  on  the 
ground  of  the  wife's  adultery. 
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1860.  The  petitioner,  Mr.  Sanmel  Alexander,  son  of  a  banker  at 

Afr2  30.     Ipswich,  married  the  re^ondent  (then  a  Mias  Milbome)  in 
XiMXAMvtM   J^uioaiy  1838.     The  reqiondent  was  a  person  of  humble 
'-         origin,  and  of  little  or  no  edacation,  and  the  marriage  did  not 
Asr»  ajmm.    meet  with  the  approval  of  the  petitioner's  family.     Thej  had 
cohabited  from  the  date  of  their  marriage'up  to  September 
1858,  and  they  had  tssne  of  the  marriage  four  children.     It 
was  admitted  by  the  petitioner's  brother,  that  his  family  had 
endeavoured  to  induce  the  respondent  to  sign  a  deed  of  sepa- 
ration six  years  ago,  and  that  a  similar  attempt  had  been  un- 
snocessfnlly  renewed  shortly  before  the  petition  was  filed. 
The  respondent  was  charged  with  having  committed^  adultery 
with  Frank  Amos,  the  co-respondent,  a  groom  in  the  husband's 
employment. 
Nof emker  19.      The  petition  was  heard  before  the  full  Court 

Mr.  Maude  and  Mr.  Beck  appeared  for  the  petitioner. 

The  respondent  had  not  entered  an  appearance. 

Two  witnesses  were  examined  in  support  of  the  charge  of 
adultery,  Patrick  Sullivan,  a  farm  labourer,  and  Eliza  Vallens, 
who  had  both  been  in  the  petitioner's  service. 

Mr.  Maude  submitted  that  the  chaige  in  the  petition  was 
established.  If  the  Court  was  not  satisfied  with  the  evidence, 
he  should  ask  it  to  adjourn  the  case. 

The  Judge  Ordinary  (after  consultation) :  The  Court  has 
been  deliberating  upon  the  evidence  which  has  been  laid  before 
it.  It  is  of  a  very  singular  character.  The  Court  is  not  pre- 
pared upon  that  evidence  to  pronounce  a  decree  dissolving  the 
marriage.     The  case  may  be  adjourned  for  further  evidence. 

A  sister  of  the  respondent,  who  bad  been  called  to  prove  her 
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handwritings  stated  that  Mrs.  Alexander  denied  the  charge  of      1859. 
adultery ;  that  she  had  only  been  prevented  from  opposing  the  November  19. 
suit  in  consequence  of  a  threat  made  by  the  petitioner's  agent^    Alexaiidib 
and  that  she  was  ready  and  anxious^  if  permitted^  to  appear   xle^^^j^^^ 
and  defend  the  suit.  ^n^  Amos. 

Thx  JvnoE  Ordinakt:  This  application  is  made  irregu- 
larly. The  Court  cannot  entertain  it  at  present.  But  if  Mrs. 
Alexander  should  hereafter  make  a  formal  application  to  the 
Court  for  leave  to  appear  and  defend  herself^  I  am  not  pre- 
pared to  say  that  the  Court  would  not^  upon  sufficient  grounds 
shown^  grant  her  application. 

Mr.  Couch  moved  (before  the  Judge  Ordinary)  for  a  rule  NoYcmbcr  80. 
niii,  calling  upon  the  petitioner  to  show  cause  why  the  re- 
spondent should  not  be  allowed  to  put  in  an  appearance  and 
file  an  answer  to  the  petition.  The  motion  was  supported  by 
an  affidavit  of  the  respondent^  in  which  she  denied  the  chaise 
of  adultery^  and  stated  that  in  September,  1858^  she  came  with 
her  husband  from  Jersey,  where  they  were  residing,  to  London, 
to  consult  a  physician  as  to  the  state  of  her  health  -,  that  she 
then  went  to  Ipswich  to  visit  her  family;  that  about  a  week 
afterwards  a  brother  of  her  husband's  (he  having  separated 
from  her)  made  an  application  for  her  signature  to  a  deed  of 
separation,  which  she  refused  to  give;  that  her  husband  had 
since  they  separated  made  her  an  allowance  of  £2  a  fortnight; 
that  the  petition  was  served  upon  her  by  her  husband^s  soli- 
citor^ to  whom  she  said  that  the  statements  in  it  were  utterly 
untrue;  that  he  told  her  that  if  she  appeared,  she  would  lose 
her  allowance  and  be  left  penniless ;  and  that  if  her  husband 
did  not  get  a  divorce,  he  would  go  abroad  with  the  children, 
and  she  would  have  to  go  to  the  workhouse ;  that  being  inti- 
midated by  this  representation,  and  not  knowing  what  to  do, 
she  had  not  appeared  to  the  petition. 

VOL.  II.  H 
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1859.  The  Judge  Ordinary  made  an  order  calling  npon  the  peti- 
Deoember  14.  tioner  to  show  cause  why  the  respondent  should  not  be  allowed 

Albxandsk   to  appear  and  file  an  answer  to  the  petition. 

V, 

Alexander 

AND  Amos.        No  cause  having  been  shown  on  the  part  of  the  petitioner, 

the  Court  made  the  rule  absolute. 

1860.  The  case  again  came  on  before  the  full  Court  for  hearing. 

April  80. 

Dr.  Deane,  CL.C.,  and  Mr.  Maude,  appeared  for  the  peti- 
tioner. 

Mr.  (yMaUey,  CI.C.,  and  Mr.  Couch,  for  the  respondent, 
who  had  filed  an  answer  denying  the  adultery. 

Patrick  Sullivan,  a  fi&rm  labourer,  was  again  examined,  and 
said  he  was  in  Mr.  Alexander's  service  firom  January  to  about 
August,  1858.  In  April  or  May,  Amos  went  into  the  service 
as  groom.  Amos  had  a  great  many  conversations  with  him 
about  Mrs.  Alexander,  and  said  to  him,  about  six  weeks  after 
entering  the  service,  that  he  would  have  connection  with  her 
before  long.  Between  ten  and  eleven  o'clock  one  night  he  put  a 
ladder  up  to  the  window  of  a  bedroom  in  which  one  of  the  chil- 
dren, a  boy  twelve  years  of  age,  was  lying  iU,  and  watched  Mrs. 
Alexander  and  Amos.  He  heard  them  go  into  another  room, 
and  went  round  to  a  stable,  upon  which  be  climbed,  and 
looked  through  the  window  of  that  room.  It  was  a  bedroom 
on  the  same  floor.  He  witnessed  them  in  an  act  of  adultery. 
He  then  went  to  the  stable,  got  some  sand,  and  threw  it 
against  the  window.  Mrs.  Alexander  and  Amos  came  down. 
Mrs.  Alexander  was  drunk  and  could  hardly  tell  what  she  did. 
He  said  he  should  tell  his  master.  They  both  struck  him 
and  dragged  him  about  the  yard.  They  went  to  his  room, 
took  his  clothes,  and  threw  them  about  the  yard.  He  con- 
sidered that  his  mistress  might  not  do  wrong  again,  and  he 
did  not  therefore  then  tell  his  master.     He  said  to  Mrs. 
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Alexander  that  he  would  not  tell.     She  and  Frank  went  into      I860. 

his  bedroom  with  him,  and  she  said  she  would  be  as  good  as     -^P"^  ^0* 

a  mother  to  him  if  he  did  not  tell.     Mr.  Alexander  and  Miss   alezahdbb 

Ada,  his  daughter,  were  out.    Frank  and  he  slept  in  the  same   ^^ 

room  in  an  outhouse  looking  into  the  yard.     One  day,  when    and  Amos. 

Mr.  Alexander  was  at  a  review,  he  watched  Mrs.  Alexander 

and  Amos,  and  saw  them  kissing  each  other  in  the  kitchen. 

Not  many  days  before  he  lefb,  he  saw  Mrs.  Alexander  and^ 

Amos  together  in  the  outhouse  in  the  afternoon.     He  went  in 

and  saw  them  in  an  indecent  attitude.     He  one  morning  told 

Mr.  Alexander  what  he  had  seen,  and  Mr.  Alexander  turned 

him  away.     He  and  Mrs.  Alexander  and  Amos  were  brought 

face  to  fiioe  by  Mr.  Alexander,  and  he  was  going  to  tell  all  he 

had  seen,  but  Mr.  Alexander  would  not  listen  to  him.    Amos 

struck  him,  and  kicked  him,  and  knod^ed  him  about.     He 

did  not  see  Mr.  AJexander  again  until  the  foUowing  Christmas. 

On  the  occasions  of  which  he  had  spoken,  Mrs.  Alexander  and 

Amos  were  generally  three-parts  drunk,  and  he  heard  the  other 

i^ervants  had  fetched  brandy  for  them. 

In  cross-examination  the  witness  gave  a  very  confused  ac- 
count of  the  drcumstanoes  under  which  he  had  seen  the  acts 
of  improper  £Euniliarity  of  which  he  had  spoken.  He  was 
standing  two  or  three  hours  on  the  ladder  watching.  He 
went  back  to  Mr.  Alexander's  service  at  the  beginning  of 
1859,  and  had  remained  in  it  up  to  last  week.  Some  dis- 
crepancies were  also  elicited  between  his  evidence  at  the  last 
trial  and  his  pres^it  statements. 

Eliza  Vallens,  a  girl  who  had  been  in  Mr.  Alexander's 
service,  first  as  housemaid  and  then  as  cook,  also  spoke  to 
several  acts  of  improper  &miliarity  between  Mrs.  Alexander 
and  Amos. 

In  cross-examination  she  said  she  was  still  in  Mr.  Alex- 
ander's service.  She  had  a  sister  who  was  in  his  service  in 
1858.  Her  sister  went  to  Australia  about  Christmas,  1858. 
She  did  not  tell  Mr.  Alexander  anything  about  Amos's  conduct 

H  2 
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1860.      until  after  Mr.  Alexander  had  been  to  England  with  his  wife. 

^P"^  ^^'     Her  attention  was  called  to  several  statements  she  had  made 

Alxxandeb   &t  the  last  trials  which  were  entirely  at  variance  with  her  pre- 

AMXAiiDMi   ^^*  statements,  but  she  said  that  on  the  former  occasion  she 

AND  AMOS,    had  made  mistakes. 

Mrs.  Bpandall,  the  widow  of  a  medical  man  who  had  lived 
within  a  few  minutes'  walk  of  the  Alexanders  at  Jersey,  said 
that  Amos  was  a  married  man,  and  had  lived  in  their  service 
for  ten  years  before  he  went  to  the  Alexanders.  He  was  dis- 
charged by  Mr.  Alexander  on  the  2nd  of  September,  1858.  On 
the  4th  of  September  she  saw  Mrs.  Alexander  and  Amos  dri- 
ving  together  in  a  gig  along  a  lane  between  her  house  and  Mr. 
Alexander's.  She  afterwards  went  to  Mrs.  Randall's.  She  said 
she  wanted  to  see  Frank,  to  get  some  plate.  Mrs.  Randall 
spoke  to  her  about  her  conduct ;  she  said  she  would  not  be 
talked  to.  Two  days  afterwards  Mr.  and  Mrs.  Alexander  went 
to  England  together  to  get  medical  advice  for  their  sick  child. 
She  frequently  visited  the  Alexanders,  and  had  noticed  that 
Mrs.  Alexander  was  too  familiar  in  her  manner  with  Amos. 

Mr.  John.  Alexander,  a  brother  of  the  petitioner,  and  a 
banker  at  Ipswich,  was  then  examined  to  prove  Mrs.  Alexan- 
der's handwriting  to  two  letters  she  had  written,  one  to  Amos 
and  one  to  his  wife,  since  the  separation,  asking  him  to  bring 
a  parcel  to  her  mother's  at  Ipswich,  where  she  was  staying.  It 
appeared  that  after  coming  from  Jersey,  Mr.  and  Mrs.  Alex- 
ander lived  together  for  a  short  time  in  lodgings  in  London, 
with  their  sick  child,  that  Mrs.  Alexander  went  to  Ipswich  to 
pay  a  visit  to  her  relations,  and  that  while  she  was  there  her 
husband  returned  to  Jersey,  and  then  finally  separated  from 
her.  Six  years  ago  her  husband's  family  had  endeavoured  to 
induce  her  to  sign  a  deed  of  separation,  but  she  refused.  That 
endeavour  was  renewed  while  she  was  at  Ipswich,  before  the 
petition  was  presented,  but  again  failed. 

Dr.  Deane,  in  addressing  the  Court  for  the  petitioner,  sub- 
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mitted  ihat  Mrs.  Alexander's  counsel  was  not  entitled  to  treat  I860, 

the  examination  at  the  former  hearing  as  evidence  in  the  ^P"^  ^' 

cause,  as  she  was  not  then  a  party  to  cause.     He  could  only  alsxanaer 

refer  to  those  parts  of  the  evidence  which  had  been  exa*  j^j^exIjideb 

mined  on.  ^'"^  Amos. 

Ths  Judge  Ordinary  :  If  I  had  treated  this  as  a  mere 
adjournment  of  the  case^  I  should  have  hesitated  long  before  I 
allowed  you  to  call  the  same  witnesses  to  improve  your  case. 

Mr.  (yMalley  addressed  the  Court  for  the  respondent. 

The  Judge  Ordinary  (after  consultation)  :  We  are  now 
called  upon  to  decide  whether  Mrs.  Alexander  has  been  guilty 
of  the  adultery  chained  against  her. 

In  deciding  this  question,  we  must  act  upon  the  same  prin- 
ciples as  juries  are  directed  to  act  upon  in  deciding  similar 
cases.  It  is  a  well  known  principle  of  our  jurisprudence  that 
the  party  who  alleges  misconduct  against  another  is  bound  to 
establish  such  misconduct  by  affirmative  evidence.  Unless, 
therefore,  it  is  proved  to  the  satisfaction  of  the  Court,  that  the 
respondent  has  been  guilty  of  the  misconduct  imputed  to  her, 
it  is  bound  to  dismiss  the  petition. 

The  particular  adultery  charged  is  with  a  groom  who  was  in 
the  employment  of  Mr.  Alexander ;  and  it  is  said  that  it  was 
committed  in  1858,  only  three  months  after  he  had  entered  his 
service.  Mrs.  Alexander  is  a  person  of  humble  origin,  and  was 
at  the  time  of  her  marriage  of  scarcely  any  education ;  she  had 
not  been  brought  up  in  habits  of  delicacy  and  refinement,  and 
some  allowance  must  therefore  be  made  for  her  conduct  in 
some  of  the  particulars  proved.  She  continued  to  live  with  her 
husband  from  her  marriage  in  1838,  until  September,  1858, 
always  under  the  displeasure  of  his  family;  and  there  were 
several  children  of  the  marriage.  There  is  not  a  tittle  of  evi^ 
dence  to  show  that  during  the  whole  period  of  their  cohabita- 
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I860.      tioQ  she  had  done  anything  to  raise  the  slightest  suspicion  of 

AjmUO.     jjg|.  infidelity  in  the  mind  of  her  husband,  or  that  up  to  the 

AusxiLMBSA   time  of  the  alleged  adultery  she  had  in  any  way  misconducted 

^^j^^^^^j^   herself.    The  Court  is  now  called  upon  to  believe  that  Mrs, 

AXB  AxoB.    Alexander  at  once,  without  any  preparation,  condescended  to 

disgrace  herself  with  a  groom  who  had  been  about  two  months 

in  her  husband's  service,  with  so  little  regard  for  decency,  with 

so  little  regard  as  to  whether  she  was  discovered  or  not,  that 

she  was  guilty  of  acts  of  adultery  with  him  in  the  face  of  day, 

without  taking  the  precaution  of  pulling  down  a  window-blind, 

or  closing  a  washhouse  door.    There  may  be  cases  of  this  sort 

in  which  passion,  amounting  to  insanity,  may  lead  a  person  to 

forget  all  sense  of  duty,  all  regard  for  decency,  and  all  fear  of 

detection.     But  is  there  any  evidence  of  this  sort  here  ?     If 

a  case  of  this  description  is  to  be  established,  it  must  be  proved 

by  the  most  cogent  testimony. 

Upon  an  examination  of  the  evidence  of  Sullivan  and  Val- 
lens,  the  Court  is  of  opinion  that  it  is  in  itself  so  improbable, 
and  so  inconsistent  with  what  they  had  said  on  the  former 
trial,  that  it  is  impossible  for  the  Court  to  act  upon  it.  No 
woman's  character  would  be  safe,  if  it  could  be  destroyed 
under  the  circumstances  proved  in  this  case.  It  is  stated  that 
Mrs.  Alexander  was  a  person  of  drunken  habits ;  but  if  this 
had  been  so,  the  persons  who  visited  at  the  house  must  have 
noticed  it. 

The  Court  does  not  consider  that  the  adultery  charged  is 
proved,  and  is  therefore  bound  to  dismiss  the  petition. 

Proctors  for  the  petitioner,  Laurie  and  Co. 
Solicitor  for  the  respondent,  Fluker, 
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1859. 

Much  9. 
{Btfore  the  JxTDes  Obdinabt,  on  MoHon.)  

IhcKSzrs 
Dickens  v.  Dickens.  v. 

DiCKSKS. 

mf€f9  Costs.— Wifes  PeiUum.—T(wed  Casts  during  Svit.— 

Practice. 

On  taxation  of  wife's  costs  in  a  petition  for  judicial  separation  pending 
suit,  the  registrar  disallowed  all  costs  incurred  before  actual  proceed- 
ings taken  against  the  husband,  and  yarious  items  charged  for  atton- 
danee  on  the  wife's  father  in  connection  with  her  case.  On  cause  shown 
against  a  rule  nisi  for  a  review  of  taxation : 

The  Court  affirmed  the  registrar's  taxation  as  being  in  accordance  with 
the  practice  of  both  the  common  law  and  ecdesiastical  courts. 

This  was  a  question  of  the  taxation  of  the  wife's  costs 
against  the  husband^  pending  the  suit^  in  a  petition  for  judi- 
cial separation  by  reason  of  the  husband's  adultery.  The 
petitioner's  biU  amounted  to  £75.  19s.  2d.,  of  which  the  re- 
gistrar disallowed  £88.  2s.  2d. ;  of  this  upwards  of  £31  con- 
sisted of  various  expenses  in  taking  opinions  and  advice  pre- 
vious to  "  the  instructions  for  a  petition."  The  remainder  of 
what  was  disallowed  chiefly  consisted  of  chaises  for  atten- 
dances on  and  conferences  with  Mr.  Weller^  the  petitioner's 
£ftther. 

Mr.JoknB.  Karslake,  for  the  petitioner,  prayed  a  rule  to  show  Fcbmaiy  28. 
cause  why  the  registrar's  taxation  should  not  be  reviewed. 
There  were  two  classes  of  items  disallowed  by  the  registrar, 
both  of  which  he  submitted  ought  to  have  been  allowed ;  one 
related  to  matters' preliminary  to  the  filing  of  the  petition,  the 
other  class  of  items  was  thus  incurred : — Mrs.  Dickens  was  in  ill 
health ;  her  father  consequently  acted  for  her  in  the  matter, 
and  there  were  certain  necessary  attendances  on  and  confe- 
rences with  him  charged  for.  These  attendances  and  confe- 
rences, under  the  peculiar  circumstances  of  the  case,  should  be 
treated  as  if  they  had  taken  place  with  Mrs.  Dickens. 
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1859. 
March  9. 

BiCKXNS 

p. 

DiCKSNS. 


The  Judge  Ordinary  :  The  mode  of  reyiewing  the  regis- 
trar's taxation  in  the  ecclesiastical  courts  was  to  proceed  by 
act  on  petition  and  affidavits.  For  the  future  I  think  the 
most  convenient  and  least  expensive  course  will  be  to  follow 
the  practice  of  the  courts  of  common  law^  and  to  take  a 
rule  to  show  cause  why  the  taxation  should  not  be  reviewed. 
The  motion  should  be  supported  by  an  affidavit  showing  in 
what  respect  the  taxation  is  objected  to^  so  as  to  enable  the 
taxing  registrar  to  furnish  the  Court  with  a  report  before  the 
rule  comes  on  for  argument.  The  expenses  preliminary  to 
the  institution  of  the  suit  would  not  have  been  allowed  at 
common  law.  I  shall  adhere  to  this  practice^  unless  you 
can  show  that  they  would  have  been  allowed  in  the  ecclesias- 
tical courts.  With  reference  to  the.  charges  for  the  atten- 
dances on  the  father  of  the  petitioner,  if  the  registrar  dis- 
allowed them  on  the  ground  that  attendances  upon  any  other 
person  than  the  wife  could  not,  under  any  circumstances,  be 
allowed,  this  may  be  deserving  of  consideration.  You  may 
take  a  rule  generally.  Ride  nisi  granted. 


Dr.  Swabey,  for  the  respondent,  showed  cause.  With  re- 
spect to  the  first  class  of  items,  neither  at  common  law  nor 
in  the  ecclesiastical  courts  were  any  costs  as  between  party 
and  party  incurred  previous  to  the  institution  of  the  suit 
allowed  to  be  taxed;  and  the  registrar  was  bound  to  dis- 
allow the  £31.  As  to  the  items  of  attendance,  etc.,  upon 
Mr.  Weller,  they  were  most  of  them  unnecessary,  even  allow- 
ing Mrs.  Dickens  to  have  been  so  iU  as  not  to  be  able  to  see 
her  own  attorney. 


Dr.  Phillimore,  contra. 


Cur.  adv.  vuU. 


March  9.  The  Judoe  ORDINARY :  This  was  an  application  to  review 
a  taxation  of  costs  taxed  during  the  progress  of  the  suit.  It 
was  first  objected  that  the  taxing  officer  had  struck  off  a  num- 
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ber  of  items  in  respect  of  certain  steps  taken  by  the  wife  pre- 
liminary to  the  principal  proceeding ;  in  so  doing  he  followed 
the  practice  of  the  Common  Law  Courts^  of  the  Prerogative 
Conrt^  and  of  the  Courts  which  this  Court  represents^  and  as 
to  these  items  I  must  confirm  his  taxation.  Secondly^  there  were 
a  number  of  items  for  attendances  on  the  wife's  father,  Mr. 
Weller.  I  find  that  it  would  be  quite  contrary  to  the  practice 
of  the  ecclesiastical  courts  to  allow  for  attendances  on  any  one 
except  the  party  herself.  It  would  appear  from  the  aspect  of  the 
bill^  that  Mr.  Weller^  taking  a  natural  interest  for  his  daughter 
in  the  suit^  looked  into  the  attorney's' office  whenever  he  passed 
that  way,  and  talked  matters  over.  I  must  confirm  the  taxa- 
tion.   The  rule  must  therefore  be  discharged. 

Rule  discharjfed^ 


1859. 

March  9. 


Dickens 

DICKKN9. 

March  2. 


(Brfiyre  the  JifDGB  Obdikaby,  on  Motion.) 
SopwiTH  V4  Sdpwith^ 


1860. 

March  28. 


Wif^s  Costs. — Wif^s  Petition  dismissed. — Taxation  of  Costs,  ,,. 

—Practice.  Sofwitii. 

Where  the  registrar  has  directed  a  sum  of  money  to  be  paid  into  Oomt 
to  meet  the  expenses  of  the  wife's  petition  at  the  hearing,  and  her 
suit  fails,  the  husband  will  not  be  liable  to  a  greater  amount  than 
the  sum  so  paid  in,  though  the  wife's  eosts  as  ascertained  on  tazafcion 
exceed  that  sum. 

This  was  originally  a  petition  by  the  wife  for  judicial  sepa* 
ration  by  reason  of  the  husband's  adultery.  The  case  was 
tried  by  the  Judge  Ordinary  without  a  jury.  The  learned 
judge  was  of  opinion  that  the  evidence  failed  to  establish  the 
adultery^  and  dismissed  the  petition.  £90  had  been  paid  into 
court  by  order  of  the  registrar  before  the  hearing  to  meet  the 
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1860.      wife's  costs.    After  the  trial  the  wife's  costs  were  taxed  by 
Mar^S.     Q^^  Qf  ^g  Court,  and  were  found  to  amount  to  £132.  10». 

SOPWITH 

SopviTH.  ^'  Spinks  now  moved  the  Court  for  an  order  on  the  re- 
spondent to  pay  the  balance,  vias.  £42.  10s.  The  amount  here 
was  that  ascertained  on  the  taxation  directed  by  the  Court. 
There  was  no  laches  on  the  part  of  the  wife,  but  an  error 
of  judgment  in  the  registrar  in  directing  £90  only  to  be 
paid  in. 

Dr.  Wambeyj  for  the  respondent,  c(mirh. 

The  Judoe  Ordinary:  I  am  of  opinion  that  no  order 
should  be  made.  I  have  already  decided  that  where  the  wife 
has  failed  in  her  suit,  she  is  not  entitled  to  a  larger  sum  than 
has  been  paid  into  the  registry  to  meet  the  costs  of  the  hear- 
ing, for  according  to  the  old  practice,  on  failure  of  the  wife  b 
suit,  the  Court  would  have  made  no  order  for  the  payment  of 
her  costs  if  they  had  not  been  paid  before  the  trial.  The 
ecclesiastical  courts  allowed  these  costs  to  be  taxed,  and  en- 
forced their  payment  before  the  hearing,  in  order  that  the 
wife  might  not  be  deprived  of  justice  from  being  unable, 
from  want  of  funds,  to  appear  at  the  hearing.  The  prac- 
tice in  the  House  of  Lords  was  to  order  a  sum  of  money  to 
be  paid  to  the  wife  to  enable  her  to  obtain  professional  assist- 
ance. 

In  this  Court  it  is  impossible  to  tell  accurately  before  the 
trial  to  what  the  costs  of  the  hearing  will  amount.  I  therefore 
considered  that  I  should  best  do  justice  by  making  the  nearest 
approximation  to  what  was  the  old  practice,  and  accordingly 
directed  the  registrar  to  fix  such  a  sum  as,  from  the  repre- 
sentations of  the  parties,  would,  to  the  best  of  his  calculation, 
meet  the  wife^s  costs,  and  that  the  husband  should  pay  that 
sum  into  the  registry,  or  find  security  for  the  same,  so  that 
the  wife's  professional  adviser  up  to  that  amount  may  be  se- 
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cured.     As  to  anything  beyond  that^  the  wife  in  this  case 
must  be  in  the  position  of  any  other  failing  suitor. 

Motion  refected.         s^^h 


1860. 

MarehSS. 


SOFWITH. 


{Before  the  JuDOB  Obdinaby,  on  Motion.) 

Allen  v.  Allen  and  IVAbct  (on  Motion). 

Wife^s  Costs. — Suit  for  Dissolution  by  the  Husband. — Some 
issues  found  for  the  Petitioner,  some  for  Respondent. — 
Petition  dismissed  vrith  Costs. — Principles  of  Taxation.-^ 
Definition  of  Connivance. 

CoBtB  of  wife  in  a  matrimonial  rait  are  taxed  as  between  party  and  party, 
bat  not  in  all  respects  on  the  aame  principles  as  a  taxation  at  common 
law  between  party  and  party.  Thus,  though  certain  issues  may  have 
been  found  against  the  wife,  whose  costs  are  being  taxed,  the  ex- 
penses incurred  by  them  will  be  allowed  unless  the  registrar  should 
think  that  they  were  wantonly  and  vexatiously  raised.  Expense  of 
witnesses  to  prove  the  circumstances  of  a  plea  not  in  issue;  if  such 
circumstances  haye  a  bearing  on  other  parts  of  the  case  in  issue,  may 
be  allowed ;  and  a  reasonable  amount  of  expense  incurred  in  investi- 
gating and  acquiring  information  as  to  the  circumstances  of  the  case 
should  be  allowed. 

This  was  a  question  as  to  the  principles  applicable  to  the 
taxation  of  costs  in  matrimonial  suits.  It  was  originally  a 
petition  for  dissolution  of  marriage  presented  by  the  hus- 
band against  the  wife^  by  reason  of  her  adultery  with  Robert 
D'Arcy.  The  respondent  denied  the  adultery^  pleaded  con- 
donation and  connivance,  and  charged  the  petitioner  with 
adultery  and  cruelty. 

The  respondent  alleged  condonation  as  to  the  adultery 
pleaded,  denied  the  cruelty,  but  alleged  condonation  of  it  (if 
any). 


November  7. 

AXLBN 
V. 

Allen  and 
D'Abcy. 
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1860.  The  case  was  tried  before  the  foil  Court  (the  Judge  Or- 

November  7.   dinary,  Watson,  B.,  and  Hill,  J.)  and  a  special  jury,  on  the 
Allen      2nd,  8rd,  and  5th  days  of  December,  1859. 


Allen  and 
D'Aect. 


Mr.  Edmn  James,  Q.C.,  Dr.  Deane,  Q.C.,  Dr.  Wanibey, 
and  Mr.  T.  L.  Clarke,  being  counsel  for  the  petitioner. 


Mr.  M.  Chambers,  Q.C.,  Mr.  Hawkins,  Q.C.,  and  Dr.  Spinks, 
for  the  respondent. — The  jury  by  their  verdict  found  that  the 
adultery*  of  Mrs.  Allen  had  been  proved,  that  the  husband 
had  connived  at  the  adultery  (adding  that  they  were  of  opinion 
that  there  had  been  a  base  conspiracy  against  Mrs.  Allen), 
and  found  the  other  issues  in  favour  of  the  husband. 

Upon  this  the  Court  expressed  their  entire  approval  of  the 
verdict,  and,  referring  to  the  29th  and  80th  sections  of  the 
Divorce  Act,  dismissed  the  petition  with  costs. 

On  the  taxation  of  the  wife's  costs,  the  registrar  disallowed 
a  large  amount  of  the  bill  tendered,  proceeding,  in  two  main 
points,  on  the  common  law  rule  of  not  allowing  for  the  issues 
found  against  the  wife,  or  for  the  expenses  incurred  by  jour- 

^  Hill,  J.»  in  sumining  up  the  case  to  tHe  jury,  observed  on  the  issue 
as  to  connivance :  "  That  the  jury  must  take  the  law  from  the  Court  as 
"  to  what  constituted  connivance.  That  in  order  to  justify  them  in 
"  finding  by  their  verdict  that  the  husband  had  been  guilty  of  connivance, 
"  they  must  be  satisfied  from  the  facts,  which  had  been  established  in 
'*  evidence,  that  he  had  so  connived  at  his  wife's  adultery  as  to  have  given 
'*  a  willing  consent  to  it.  They  would  have  to  consider  whether  he  was 
"  or  was  not  an  accessary  before  the  fact.  Mere  negligence,  mere  in- 
"  attention,  mere  dullness  of  apprehension,  mere  indifierence,  would  not 
**  suffice ;  there  must  have  been  an  intention  on  his  part  that  she  should 
"  commit  adultery.  If  such  a  state  of  things  had  existed  as  would,  in 
"  the  apprehension  of  reasonable  men,  result  in  the  adultery  of  the  wife, 
«  — ^whether  that  state  of  things  was  produced  by  the  connivance  of  the 
"  husband,  or  independent  of  it, — and  if  the  husband,  intending,  that  the 
"  result  of  adultery  should  take  place,  did  not  interfere,  when  he  might 
"  have  done  so,  to  protect  his  own  honour,  he  was  guilty  of  connivance. 
"  Such  was  the  rule  that  they  must  apply  to  the  facts  before  them.*' 
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neys  to  Paris  and  elsewhere^  to  identify  the  co-respondent,  1860. 

and  produce  evidence  of  his  previous  intimacy,  under  some  November  7. 

other  name,  with  the  petitioner,  such  identification  and  evi-  allsn 

dence  having  a  material  bearing  on  the  issue  of  connivance^  Aixen  awd 

i.  e,  in  this  case,  of  a  conspiracy  to  bring  about  the  adultery  D'Abct. 
of  the  wife. 


Dr.  Spinks,  for  the  respondent,  moved  the  Court  for  a  rule  November  7. 
nisi  to  direct  a  revision  of  the  taxation.  He  submitted  that  the 
registrar  had  been  in  error  in  following  the  common  law  rule 
with  respect  to  costs  of  issues  found  against  the  respondent ; 
it  would  deprive  the  wife  of  her  defence,  if  the  solicitor's  right 
to  his  costs  depended  on  the  success  of  the  defence.  It  was  not 
a  question  of  taxation  between  party  and  party ;  the  wife  was 
not  liable  to  costs,  but  the  husbaud  paid  costs  as  for  his  wife's 
attorney ;  the  taxation,  therefore,  ought  to  be  as  between  party 
and  attorney.  The  witnesses  produced  to  prove  the  circum- 
stances of  the  adultery  of  the  husband,  though  it  was  admit- 
ted, laid  a  ground  and  showed  a  motive  for  the  conspiracy. 
As  to  the  expenses  incurred  in  investigating  certain  circum- 
stances in  this  case,  how  could  the  wife,  or  her  advisers,  safely 
put  such  a  plea  as  connivance  on  the  record  without  prior  in- 
vestigation  ? 

The  Court  granted  a  rule  nisi. 

Dr.  Wambey  now  showed  cause.  He  admitted  that  he  was  November  U. 
not  prepared  to  support  the  taxation  in  all  respects.  The 
common  law  principle  of  taxing  costs  as  between  party  and 
party  was  inapplicable  to  matrimonial  suits,  the  husband  being 
liable  for  costs  in  these  suits  on  the  presumption  that  he  has 
the  whole  of  the  property,  and  that  the  wife  has  no  funds  of 
her  own  with  which  to  defiray  her  costs.  The  jury  had  found 
that  the  husband  had  not  been  guilty  of  cruelty  as  charged  by 
the  wife ;  she  had  no  reasonable  grounds  for  pleading  it,  and 
the  husband  therefore  ought  not  to  be  liable  for  her  costs  of 
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1860.      attempting  to  prove  it.    {Brown  v.  Akrayd,  5  Ell.  &  Bl.  819.) 
November  7.  The  registrar  had  allowed  £52.  10*.  for  instructions  for  the 
Allsn      brief^  which  ought  to  cover  the  expense  incurred  in  investi- 
Allbh  akd   8**"*g  *be  circumstances  connected  with  the  charge  of  oonni- 
FArct.     vance.    Mrs.  Allen  was  not  concerned  in  the  motion  to  dis- 
pense with  service  on  the  co-respondent,  and  ought  not  to 
have  the  costs  for  appearing  on  that  motion.     She  was  also 
disentitled  to  the  costs  of  the  motion  to  postpone  the  trial.   It 
was  made  on  the  ground  of  the  absence  of  John  Boxell^  who 
was  alleged  to  be  a  necessary  witness,  and  yet  he  was  not  ex- 
amined at  the  trial. 

Norember  21.  The  Judgb  Oadina&t  :  This  taxation  must  certainly  be 
reviewed.  The  question  of  the  principle  on  which  costs  are 
to  be  taxed  in  matrimonial  suits  has  not  yet  been  settled,  but 
I  apprehend  that  I  must  adopt,  as  &r  as  I  can,  the  principles 
t>n  which  the  Ecclesiastical  Courts  proceeded.  I  am  informed 
that  the  principle  of  taxation  in  those  courts  was  as  between 
party  and  party ;  but  that  term  had  a  very  different  construc- 
tion from  that  put  upon  it  in  Common  Law  Courts,  because 
there  they  only  allow  the  costs  of  such  issues  as  are  found  for 
the  persons  who  are  to  receive  costs.  I  think  that  the  only 
limit  which  can  with  propriety  be  put  upon  the  allowance  of 
the  costs  of  the  different  issues  raised  in  this  Court  is  this : 
where  the  taxing  officer  is  satisfied  that  an  issue  has  been 
vexatiously  and  improperly  put  on  the  record,  so  as  to  occa- 
sion a  wanton  and  unnecessary  increase  in  the  amount  of 
costs,  he  is  not  to  allow  the  costs  of  that  issue.  The  party 
guilty  of  putting  such  an  issue  on  the  record  must  take  the 
consequences  and  lose  his  costs;  but  that  is  the  cmly  limit. 
With  reference  to  the  number  of  witnesses  called  to  prove  any 
particular  fact,  in  a  case  where  expenses  are  to  be  allowed, 
that  must  be  a  question  for  the  discretion  of  the  r^istrar. 
That  question,  again,  depends  upon  whether  there  was  any 
reasonable  ground  for  calling  them,  or  whether  the  attorney 
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has  oppresfflTely  called  or  subpoenaed  a  niitnber  of  persons  1860. 
whose  evidence  he,  as  a  professional  man,  would  know  would  Nwembcr  7. 
be  of  no  service  to  his  client.  Subject  to  that  limitation,  the  allkn 
expenses  of  witnesses  of  course  are  to  be  allowed.  The  ques-  k^^  «, 
tion  as  to  the  costs  of  the  issue  of  cruelty  is  disposed  of  by  D'Akgy. 
what  I  have  already  said.  The  registrar  would  hardly  find 
in  this  case  that  there  was  no  pretext  for  introducing  such  a 
charge.  A  good  deal  of  evidence  was  given  on  the  subject  of 
cruelty,  and  it  was  only  the  evidence  on  the  other  side  which 
showed  that  the  charge  could  not  be  maintained.  Then  there 
is  the  question  of  the  expense  of  taking  witnesses  to  Paris,  for 
the  purpose  of  giving  evidence  as  to  identity  and  handwriting. 
In  the  Common  Law  Courts  the  expense  incurred  by  witnesses 
in  obtaining  information  are  not  allowed.  If  a  witness  makes 
a  journey  to  learn  something,  he  is  not  allowed  the  expenses 
of  his  journey.  I  have  inquired  whether  the  same  principle 
was  applied  to  the  taxation  of  costs  in  the  Ecclesiastical  Courts, 
and  I  am  told  it  was  not,  but  that  where  a  journey  to  procure 
information  was  necessary  to  prove  the  case,  the  cost  of  the 
journey  was  allowed  as  a  necessary  expense  for  the  wife.  I  think 
a  reasonable  amount  should  be  allowed  for  those  expenses. 
If  the  registrar,  in  allowing  fifty  guineas  for  instructions  for 
the  brief,  included  those  expenses,  he  will  probably  not  allow 
anything  more,  but  it  is  a  matter  for  his  discretion.  With 
reference  to  the  motions  to  dispense  with  service  upon  the  co- 
respondent, I  cannot  see  how  the  wife  could  have  an  interest 
in  the  matter,  and  she  cannot  therefore  be  allowed  the  costs. 
It  is  reasonable  to  allow  costs  of  the  postponement  of  the  trial 
to  procure  Boxell's  attendance.  The  proof  of  the  adultery  of 
the  petitioner,  under  particular  circumstances,  was,  I  think, 
legitimate  evidence,  bearing  upon  the  issue  of  conspiracy. 
The  taxation  will  be  reviewed  upon  these  principles. 
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1860. 

®^^^  (Brfore  the  Judob  Obdikaby,  on  Motion.) 

Bailt  and  -«  «  -.^  « 

Dklla  Bocca.  Bailt  v.  Baily  and  Della  Bocca. 

Wife^s  Costs. — Commission  for  Examination  abroad, — Sum 
advanced  for  Wiftfs  Expenses. 

The  Court  haying,  with  the  consent  of  the  husband  and  wife,  made  an 
order  for  a  joint  Commission  to  issue  for  the  examination  of  witnesses 
at. Some,  directed  the  husband  to  advance  to  the  wife  a  sum  (the 
amount  to  be  settled  by  the  registrar)  to  enable  her  to  defray  her 
expenses  of  the  Commission. 

Dr.  Spinks,  for  the  petitioner^  moved  for  a  Commission  to 
issue  for  the  examination,  at  Bome,  of  certain  necessary  and 
material  witnesses. 

Mr.  Priichard,  for  the  respondent,  did  not  object  to  the 
motion.  The  wife  was  desirous  of  examining  witnesses  herself 
also  at  Home.  He  submitted,  however,  that  the  Commission 
should  be  granted  subject  to  an  order  on  the  husband  to  pay 
into  the  Begistry  a  sum  sufficient  to  defray  the  expenses  of 
the  wife  in  respect  of  the  Commission.  He  cited  Hood  v. 
Hood,^  Pritchard's  Handbook,  p.  211. 

The  Judge  Ordinary  :  There  should  be  a  joint  Commis- 
sion.    The  Commissioner  should  be  appointed  by  agreement 

*  Hood  v.  Hood. 
(Brfore  the  Judge  Obdinasy,  on  Motion.) 

July  13, 1858. — This  was  a  suit  for  dissolution  of  marriage,  in  which 
an  application  was  made  on  behalf  of  the  husband  for  a  Commission  to 
examine  witnesses  in  Australia. 

Feb  CuBiAM:  "The  Commission  may  issue.  The  husband  must 
"  however  advance  such  a  sum  of  money  as  the  registrar  may  think  suf- 
'*  ficient  to  defray  the  wife's  expenses  in  respect  of  such  Commission." 

See  Fitzgerald  y.  Fitzgerald,  2  Lee  312. 
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between  the  parties^  and  if  they  cannot  agree  npon  a  Com-       I860. 

missioner,  the  Court  will  appoint  one.     I  think  the  petitioner       g^^j^^ 

should  adyanoe  to  the  wife  a  sum  of  money  to  enable  her  to    ^     »• 

Bailt  ani> 
defray  her  expenses  of  the  Commission ;  the  amount  to  be  ad-  Dslla  Bocca. 

yanced  to  be  settled  by  one  of  the  Registrars  of  the  Court. 


{B^hre  the  JuDGB  Obdivabt.)  JqIj  26. 

Thomas  v,  TnoBiAS. 


Petition  for  Judicial  Separation. — Deed  to  live  Beparate. — 
Connivance  and  Consent. 

A  hnaband  and  wife  executed  a  deed  of  separation  in  1854,  which  recited, 
amongst  other  things,  that  the  husband  had  for  some  months  been 
liying  with  a  Miss  H.,  and  referred  to  certain  articles  of  agreement 
oonoeming  certain  trust-money s  and  other  property  to  which  Miss  H. 
as  well  as  the  husband  and  wife  had  been  party.  In  1860  the  wife 
petitioned  for  a  judicial  separation  on  the  ground  of  the  husband's 
adultery  with  H.  in  1858-1869 : 

The  Court  held  that  the  execution  of  the  deed  of  separation  by  the  wife, 
knowing  at  the  time  that  the  husband  was  cohabiting  with  H.,  was 
yirtuaUy  a  consent  to  the  continuance  of  such  cohabitation,  and  dis- 
missed the  petition. 

This  was  a  petition  for  judicial  separation  and  custody  of 
children  at  the  suit  of  the  wife^  by  reason  of  the  husband's 
adultery. 

The  petition  alleged  the  marriage  of  the  parties  in  Aprils 
1839,  and  the  birth  of  eight  children,  and  chained  adultery 
between  the  let  of  March  and  1st  of  August,  1858,  at  Green- 
wich, and  on  subsequent  dates  at  Dublin,  London,  and  Oraves- 
end,  with  a  Miss  Hargrave. 

The  answer  of  the  husband  denied  the  adultery,  and  alleged 
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1860.      that  the  petitioner  was  fully   cognizant  thereof^  conniving 

Joljr  25.     thereat,  and  consenting  thereto. 

Thoiub  -^t  ^6  hearing  it  appeared  that  in  1854  a  deed  of  separation 
was  executed,  to  which  Mr.  Thomas,  Mrs.  Thomas,  and  two 
gentlemen  of  the  name  of  Everard,  Mrs.  Thomases  brothers, 
as  her  trustees,  were  parties.  This  deed  contained,  among 
others,  the  following  recitals : — 

''And  whereas  a  post-nuptial  settlement  was  agreed  upon 
''  and  executed  between  and  by  the  same  parties,  on  or  about 
''  the  Brd  of  August,  1839,  whereby  certain  moneys  and  pro- 
''  perties  of  the  said  Ann  Thomas  were  settled  and  secured  for 
'^  her  sole  and  separate  use  and  benefit  for  life,  and  after  her 
''  death  for  the  use  and  benefit  of  her  said  children,  etc.,  but 
"  of  which  said  moneys  and  property  the  said  J.  N.  H.  Tho- 
"  mas  afterwards  himself  became  and  is  still  wrongfully  pos- 
''sessed.  And  whereas  the  said  J.  N.  H.  Thomas,  several 
*'  months  ago,  left  his  said  wife  and  children  at  their  residence 
''  at  Millbrook  aforesaid,  and  has  since  been  living  in  Ireland 
''  aforesaid  with  one  Miss  Elizabeth  Margaret  Hargrave,  and 
"  proceedings  have  been  accordingly  taken,  and  are  now  pend- 
''  ing  against  him,  in  the  Court  of  Chancery  in  Ireland  afore- 
"  said,  for  compelling  the  restitution  and  resettlement  by  him 
"  of  the  moneys  aad  property  aforesaid,  upon  the  trusts  above 
"referred  to,  and  proceedings  have  also  been  contemplatec^ 
''  and  threatened  to  be  taken  against  the  said  J.  N.  H.  Tho- 
"  mas  in  the  ecclesiastical  or  other  proper  court,  for  obtaining 
"  a  divorce  between  him  and  his  said  wife,  etc. ;  and  whereas, 
"  in  order  to  put  an  end  to  the  said  suit  or  proceedings  so 
"  pending,  and  also  to  prevent  further  litigation  and  expense, 
*'  certain  articles  of  agreement  were  made  and  entered  into  by 
"  and  between  the  said  several  parties  hereto,  and  the  aforesaid 
''  Elizabeth  Margaret  Hargrave,  on  the  11th  day  of  November 
''  last,  whereby  (amongst  other  things)  terms  have  been  set- 
"  tied  and  agreed  upon  for  the  refunding  or  securing  the  afore- 
"  said  trust-moneys  and  property,  and  making  further  provi- 
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"  sions  for  the  fiiture  maintenance  and  benefit  of  the  said  Ann  1860. 
" Thomas  and  her  aforesaid  children^. and  whereby  it  was  also  J^^T^S. 
"  arranged  and  agreed^  on  the  requirement  of  her  the  said  Thomas 
"  Ann  Thomas^  that  such  deed  of  separation^  with  such  addi-  xhomis. 
"  tional  provision  for  herself  and  children^  should  be  made 
"  and  executed  between  and  by  her  and  her  aforesaid  husband 
"  as  are  hereinafter  respectively  contained  and  set  forth/' 

Mr.  Maples,  of  Spalding,  who  acted  as  Mrs.  Thomas's  so- 
licitor in  the  transactions  referred  to  in  the  deed  of  separation, 
said,  on  cross-examination  by  respondent's  counsel,  that  he 
was  sent  over  to  Ireland  by  Mr.  Everard ;  that  he  saw  Mrs. 
Thomas  before  he  went  over  to  Ireland ;  that  he  went  there 
for  the  purpose  of  finding  Mr.  Thomas  and  Miss  Hargrave; 
that  he  heard  from  Mrs.  Thomas  they  had  been  living  in 
the  house  together  in  England ;  that  he  received  instructions 
from  Everard  to  commence  a  suit  against  Mr.  Thomas  in  the 
Irish  Court  of  Chancery  to  recover  the  trust-money ;  that  he 
afterwards  drew  a  deed  of  separation  between  Mr.  and  Mrs. 
Thomas ;  that  the  deed  produced  was  executed  by  the  parties 
and  the  new  trustees ;  that  the  Elizabeth  Hargrave  there  men- 
tioned was  the  person  with  whom  the  charge  of  adultery  is 
now  brought ;  that  he  had  within  a  year  or  two  received  a 
sum  of  money  from  Mr.  Hooper,  Miss  Hargrave's  solicitor,  con- 
sisting of  £1080.  Os.  9rf.,  trust-fond  recovered ;  £159. 68. 9d., 
taxed  costs  in  Chancery ;  £150^  further  costs;  £259. 19^.  3d., 
estimated  moiety  of  the  Terenure  estate,  on  which  estate  he 
had  obtained  a  security  for  the  trustees ;  that  the  Terenure 
estate  had  been  conveyed  to  Mr.  Thomas  and  Miss  Hargrave 
jointly.^ 

^  To  prevent  any  xmsunderstanding  ansing  from  this  evidence,  it  may 
be  a8  well  to  state  that  Miss  Hargrave  had,  in  1852,  been  residing  as  a 
lodger  with  Mr.  and  Mrs.  Thomas,  at  their  honse  in  Cornwall,  and  that 
the  Terennre  estate  was  a  honse  and  grounds  near  Dnblin,  purchased 
as  above  stated,  though  Mrs.  Thomas  was  not  aware  of  the  fact  till  the 
summer  of  1854. 
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1860.  Dr.  Spinks  submitted  that  this  deed  was  executed  by  the 

July  26.  petitioner  in  contemplation  of  the  continuance  of  the  adul- 
Thomas  terous  connection  then  existing  between  her  husband  and  Miss 
Thomas      Hargrave^  that  the  present  suit  could  not  have  been  instituted 

in  consequence  of  her  feeling  aggrieved  at  the  injury  she  had 
July  19.      received^  because  she  had  taken  no  steps  to  obtain  a  divorce 

for  several  years  after  the  execution  of  the  deed^  and  that  the 

case  was  governed  by  Matthews  v.  Matthews  {ante,  Vol.  I. 

p.  499). 

Dr.  Deane,  Q.C.  {Mr.  G.  H.  Cooper  with  him),  for  the  pe- 
titioner, said,  there  was  no  case  in  the  Ecclesiastical  Courts 
in  which  a  deed  of  separation  had  been  held  to  be  a  bar  to  a 
suit  for  divorce.  The  deed  in  this  case  merely  carried  into 
effect  an  arrangement  about  money,  and  put  an  end  to  litiga- 
tion respecting  the  trust  funds.  Mrs.  Thomas  and  her  trustees 
merely  undertook,  for  a  certain  consideration,  that  the  pro- 
ceedings in  Chancery  should  be  abandoned,  and  there  was  no 
pretence  for  suggesting  that  she  intended  to  allow  her  husband 
to  continue  to  live  in  adultery.  The  deed  referred  to  the  past, 
not  to  the  future. 

The  Judge  Ordinary  :  If  a  wife  once  consents  to  allow 
her  husband  to  commit  adultery,  she  has  no  right  afterwards 
to  claim  a  decree  on  account  of  that  adultery. 

Dr,  Deane :  This  deed  was  only  a  remission  of  that  which 
was  past ;  it  was  an  abandonment  of  proceedings  on  account 
of  what  had  occurred  up  to  the  date  of  its  execution. 

The  Judge  Ordinary:  Assume  that  there  is  no  express 
license  for  the  future,  but  when  you  find  a  woman  with  a  clear 
case  against  her  husband,  saying  to  him,  "  I  know  you  have 
"  committed  adultery,  and  I  am  about  to  sue  for  a  divorce, 
^*  and  to  get  alimony,  but  if  you  will  come  to  terms,  and 
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''give  me  a  certain  sum^  I  wiU  not  take  proceedings/'  she  1860. 

being  cognizant  that  he  is  living  in  adultery  at  the  time^  do  ^"^^  ^^' 

you  mean  to  say  that  is  no  eiridence  of  her  connivance  at  his  Thomas 

continuing  to  do  so  ?  Thomas. 

Dr.  Deane  could  not  deny  that  it  was. 

Thb  Judos  Oedinaet:  We  should  introduce  a  strange 
state  of  morals  into  the  country  if  we  did  not  say  tliat  it  was. 
My  present  impression  is^  that  the  deed  is  an  answer  to  the 
suit.  Cvr.  adv.  vuU. 

The  Judge  Oedinabt  :  It  was  urged  in  this  case,  that  the      July  24. 
deed  of  separation  which  had  been  executed,  and  to  which  the 
wife  was  a  party^  was  a  sufBcient  ground  for  dismissing  her 
petition. 

I  certainly  thought  it  would  be  very  strange  if,  after  exe- 
cuting a  deed  of  that  description,  and  being  cognizant  of,  and 
approving  of  the  negotiations  which  led  to  its  preparation,  it 
was  open  to  her  to  insist  upon  a  judicial  separation  on  account 
of  the  adultery  which  her  husband  had  committed  since  the 
date  of  the  deed  with  the  person  with  whom  he  was  cohabiting 
when  it  was  executed.  I  have  looked  into  the  authorities  on 
the  subject,  and  I  find  in  Barker  v.  Barker  (2  Add.  285)  ample 
authority  for  the  opinion  I  had  formed.  In  Barker  v.  Barker ^ 
the  Chancellor  of  London  considered  that  the  deed  of  separa- 
tion did  not  itself  give  a  license  to  the  husband  to  commit 
adultery,  but  that  it  was  evidence  of  consent  on  the  part  of 
the  wife  to  his  committing  it.  There  was  an  appeal  to  Sir 
John  Nicholl,  and  that  learned  Judge  said,  not  that  the  deed 
would  not  be  evidence  to  that  effect,  but  that  it  was  not  in  it- 
self an  authority  for  the  adultery.  Then  treating  it  only  as 
evidence  that  might  be  rebutted  by  other  evidence,  he  con- 
sidered that  the  evidence  which  had  been  given  before  him 
was  sufficient  to  rebut  it. 
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1860.  The  deed,  in  the  present  ease,  does  not  in  terms  in  itself 

July  19  &  26.  constitute  a  license  to  the  husband,  but  let  us  see  what  it  is. 
Thomas  It  recites  ''  a  post-nuptial  settlement  between  the  lady  and  her 
Thoius  ''  husband,  and  that  the  husband  several  months  ago  left  his 
"  wife  and  children  at  their  residence  at  Millbrook,  and  has 
''  since  been  living  in  Ireland  with  one  Elizabeth  Margaret 
''  Hargrave,  and  proceedings  have  been  accordingly  taken  and 
"  are  now- pending  against  him  in  the  Court  of  Chancery  in 
"  Ireland,  and  proceedings  have  also  been  contemplated  and 
*^  threatened  to  be  taken  against  him  in  the  Ecclesiastical  or 
"  other  proper  court  for  obtaining  a  divorce  between  him  and 
''his  said  wife,  and  alimony  for  herself  and  children,  and 
"  whereas,  in  order  to  put  an  end  to  the  suit  or  proceeding  so 
''  pending  as  aforesaid,  and  also  to  prevent  further  litigation 
''  and  expense,  certain  articles  of  agreement  were  made  and 
"  entered  into  by  and  between  the  said  several  parties  hereto, 
"  and  the  aforesaid  Elizabeth  Margaret  Hargrove,  on  the  1 1th 
''  day  of  November  last,  whereby,  amongst  other  things,  terms 
*'  have  been  settled,'^  etc. — Here  is  a  lady,  who,  knowing  that 
her  husband  had  been,  and  was  then  living  in  a  state  of  adultery 
with  this  Elizabeth  Hargrove,  threatens  him  with  proceedings 
in  the  Ecclesiastical  Court,  and  then  enters  into  a  negotiation 
whereby  a  certain  provision  is  made  for  her  and  her  children, 
in  order  to  prevent  further  proceedings  in  Chancery,  and  liti- 
gation in  the  Ecclesiastical  Court. 

Is  there  any  provision  in  the  agreement,  that  the  husband 
is  to  cease,  or  is  it  contemplated  by  her  that  he  should  cease, 
to  maintain  his  adulterous  connection  with  the  other  woman  ? 
It  is  impossible  to  drow  any  other  inference  from  this  deed, 
than  that  she  was  a  consenting  party  to  his  continuing  to  live 
in  a  state  of  adultery,  and  therefore  her  petition  must  be  dis- 
missed. 
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In  the  Goods  of  Edward  Milleu  Mundt^  Esq.  (deceased).       i860. 

No?.  14  and  21. 
Codicil. — Informal  Paper. — Dotibt  as  to  Dupositive  Effect  of.       

-mk  to  Probate.  ^i,^.^'' 

MiLLEft 

B.  on  IiiB  deathbed  dictated  a  writing  in  the  form  of  a  letter,  but  attested  Mundy. 
bj  two  witnesses,  requesting  0.,  the  devisee  for  life  of  certain  estates 
under  B.'s  will,  to  consent  to  charge  them  with  £10,000,  to  be  raised 
as  soon  as  possible  after  B.'s  death,  adding  that  he  knew  the  request 
was  not  legal.  The  Court  decreed  probate  of  the  paper  on  motion, 
in  order  that  the  question  of  construction  might  be  brought  before  a 
court  of  equity. 

This  was  a  question  of  the  title  to  probate  of  a  pencil  writ- 
ing in  the  following  terms : — 

''  Barbadoes,  Jan.  23^  1849. 
'^  My  dear  Alfred^ — It  is  my  deathbed  request  that  yon  will 
"  consent  to  charge  the  Shipley  estate  with  £10^000,  to  be 
"equally  divided  between  onr  dear  brothers  and  sisters;  and 
''  that  this  sum  shall  be  raised  and  paid  as  soon  as  possible 
"  after  my  death.  I  make  this  request  knowing  that  it  is 
''  not  l^al^  but  trusting  in  your  affection  to  myself  and  to  onr 
''  dear  brothers  and  sisters.  I  feel  satisfied  also^  in  the  very 
''improved  condition  of  the  property,  that  this  charge  will  be 

VOL.  II.  K 


'-1 


120  CASES  IN  THE  COTJET  OF  PEOBATE. 

1860.       "  no  serious  encumbrance  to  you."    [The  remainder  of  the  let- 
NoY.Uandgl.  ^^  ^^  immaterial.] 

IntheGoodsof  "E.  M.  MUNDY. 

Edwakd  ''Witness,  23rd  Jan.,  1849,  Henry  S.  Wilmot. 

Miller  ^,  -rrr       ^  ••  «•  -v^  •• 

MuNDT.  ''Wm.  Clarke,  M.D." 

From  the  affidavit  of  Sir  Henry  S.  Wilmot,  one  of  the  wit- 
nesses,  it  appeared  that  the  testator  was  tenant-in-fee  of  the 
Shipley  estates,  and  that  under  his  will  and  codicils,  proved 
by  his  executors  on  the  1 1th  of  August,  1849,  Alfred  Miller 
Mundy,  the  person  addressed  in  the  above  note,  was  the  pre- 
sent tenant  for  life ;  that  the  pencil  writing  was  made  by  Sir 
Henry  S.  Wilmot,  at  the  dictation  of  the  deceased  when  on 
his  deathbed,  and  duly  executed ;  that  the  £10,000  had  been 
paid  by  Alired  M.  Mundy ;  that  the  paper  had  been  treated 
as  untestamentary  when  the  will  and  codicils  were  proved ; 
but  that,  in  consequence  of  counsel's  opinion  lately  taken,  it 
was  thought  desirable  to  prove  the  paper  in  question. 

Dr.  Deane,  Q.C.,  moved  for  probate.  Whether  the  words 
of  this  paper  are  operative,  and  in  what  manner,  is  a  question 
for  a  court  of  equity ;  but  if  it  is  not  entitled  to  probate,  a 
court  of  equity  cannot  take  notice  of  it.  He  cited  Chaworth 
V.  Beech,  4  Ves.  565.  Cur.  adv.  vult. 

Sir  C.  Cresswell;  I  think,  as  the  construction  of  this  do- 
cument raises  a  question  which  would  be  more  properly  de- 
cided by  a  court  of  equity  than  by  this  Court,  I  ought  to  grant 
probate  of  it. 
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R08BOTHAM  AND  Others  v.  Bosbotham. 


I860, 

December  5. 


Suit  for  Revocation  of  Probate. — Declaration, — Pleading. —    akd  Othees 

Practice.  Bo«bothaii. 

Where  the  ezecutora  of  a  later  will  having  called  in  the  probate  of  a 
will  of  prior  date,  propound  in  a  declaration  the  later  will,  it  is  not 
competent  to  them  to  allege  in  their  declaration  that  the  probate  of 
the  earlier  will  was  Burreptitiously  obtained,  or  that  the  earlier  will 
ought  to  be  pronounced  null  and  inralid. 

The  defendant  in  this  cause  (Margaret  Bosbotham)  had  ob- 
tained probate  in  common  form  of  an  alleged  last  will  of 
Samuel  Bosbotham,  deceased,  bearing  date  the  13th  of  June, 
1859.  The  plaintiffs  alleged  themselves  to  be  executors  of  a 
later  unll  of  the  said  Samuel  Bosbotham,  which  bore  date  the 
19th  of  June,  1860,  and  as  such  executors  issued  a  citation 
against  the  defendant,  calling  upon  her  to  bring  the  said  pro- 
bate into  and  leave  it  in  the  Begistry,  and  to  show  cause  why 
the  same  sliould  not  be  revoked,  and  the  said  pretended  wiU 
pronounced  to  be  null  and  invalid.  The  defendant  had  ap- 
peared to  the  citation,  and  had  brought  in  the  probate.  The 
plaintiffs  then  filed  their  declaration,  in  which,  after  pro- 
pounding the  will  of  June  19,  1860,  it  was  alleged  "that, 
"notwithstanding  the  premises,  the  defendant  being  well 
"  aware  of  the  existence  of  the  said  last  will  of  the  said  de- 
"  ceased,  on  the  21st  of  September,  1860,  surreptitiously  ob- 
"tained  probate  of  a  pretended  will  of  the  said  deceased, 
"bearing  date  the  13th  of  June,  1859;  that  the  said  probate 
"  having  been,  in  obedience  to  a  citation  issued  at  the  suit  of 
"the  plaintiffs,  brought  into  the  principal  Begistry  of  the 
"Court,  ought  to  be  revoked,  and  the  said  pretended  will 
"  ought  to  be  pronounced  null  and  invalid.'^ 

Dr.  Phittimore,  Q.C.,  moved  that  the  plaintiffs  be  directed 
to  amend  their  dedaxation  by  striking  out  so  much  of  it  as 

K  2 
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1860.      related  to  the  will  of  the  13th  of  June,   1859,  and  to  the 
December  5.  probate  thereof.    By  the  declaration  in  the  present  form,  two 
BosBOTHAM  issues  were  sought  to  be  put  upon  the  defendant :  first,  as  to 
AND  Others  ^j^^  validity  of  the  will  of  1860;  secondly,  as  to  the  validity 
RosBOTHAM.  of  the  will  of  1859.     If  the  wiU  of  1860  were  pronounced 
against,  non  constat  that  the  plaintifis  had  any  interest  to  en- 
title them  to  oppose  the  will  of  1859.    He  submitted  that  the 
plaintiff  had  no  right  to  endeavour  in  this  suit  to  impose  the 
second  issue  upon  the  defendant. 

Dr,  Spinks,  contrh :  This  is  a  suit  for  the  revocation  of  the 
probate  of  the  will  of  1859,  and  not  a  mere  cause  of  proving 
in  solemn  form  the  will  of  1860.  By  the  citation  the  defen- 
dant  is  expressly  cited  to  bring  in  the  probate  she  had  surrep- 
titiously obtained,  and  to  show  cause  why  the  probate  should 
not  be  revoked,  and  this  pretended  will  pronounced  to  be 
null  and  invalid.  The  declaration  merely  follows  the  citation. 
The  defendant  committed  a  wrongful  act  to  the  plaintiffs  in 
obtaining  this  probate,  and  if  she  has  done  so,  the  plainti^ 
are  entitled  to  a  remedy.  She  might  bring  her  probate  into 
the  Registry,  leave  it  there,  refuse  to  plead,  and  thereby  escape 
her  liability  for  costs. 

Sir  C.  Cresswell  :  As  at  present  advised,  I  do  not  think 
that  I  have  anything  to  do  with  trying  the  validity  or  invali- 
dity of  the  will  of  1859  at  the  present  time.  The  question 
raised  in  the  latter  part  of  the  declaration  might,  if  the  later 
will  were  pronounced  for,  come  before  the  Court  in  some 
other  form.  It  is  not-  a  proper  subject  for  an  issue.  If  the 
defendant  were  to  plead  to  it,  it  might  lead  us  into  all  sorts  of 
irrelevant  issues.  The  declaration  must  be  amended  by  strik- 
ing out  the  latter  part  of  it. 
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1860. 
December  19. 

In  the  Goods  of  Thomas  Tuckeh  (deceased)^  on  Motion,     j^  the  Goods  of 

TuoMAa 
Chain  of  Executorship. — Diocesan  Grants, — Bank  of  England,  "^ckbe. 
—20  §•  21  Vict.  c.  77,  ss.  86,  87. 

A  grant  in  a  diain  of  executorship,  made  by  a  diocesan  conrt  in  general 
terme,  and  not  limited  to  property  within  its  jurisdiction,  is  yalid 
under  the  87th  section  of  the  Probate  Act,  and  entitles  the  personal 
representative  of  an  original  testator  claiming  under  such  grant  to 
the  transfer  of  stock  standing  in  the  Bank  of  England  books  in  the 
name  of  the  original  testator. 

SsKBLB,  otherwise,  if  the  diocesan  grant  were  limited  in  its  terms. 

This  was  a  question  as  to  the  right  of  the  personal  repre- 
sentative of  Thomas  Tucker,  deceased,  to  the  transfer  of  a  sum 
in  stock  in  the  books  of  the  Bank  of  England,  under  the  fol- 
lowing circumstances : — 

Thomas  Tucker  died  in  March,  1800,  leaving  a  will  dated 
the  11th  of  July,  1 799,  whereby,  among  other  things,  he  gave 
to  his  executors  thereinafter  named  d£600  five  per  cent.  Bank 
Annuities,  upon  trust  for  the  benefit  of  Mary  Lankford  for  her 
life^  with  power  of  appointment  among  her  children,  and  ap- 
pointed Samuel  Wright  and  William  Townsend  executors  of 
his  willj  who  proved  the  will  in  the  Prerogative  Court  of  Can- 
terbury. William  Townsend  survived  his  co-executor,  and 
died  in  July,  1814,  leaving  a  will  and  two  codicils,  which  were 
proved  in  the  Prerogative  Court  of  Canterbury  by  John  Pow- 
nall  and  John  Hogarth,  the  executors  therein  named.  John 
Pownall  survived  his  co-executor,  and  died  in  October,  1845, 
leaving  a  will,  of  which  he  appointed  William  Pownall  sole 
executor,  who  proved  the  same  in  the  Diocesan  Court  of 
Chester  on  the  6th  of  May,  1851. 

Mary  Lankford,  the  legatee,  married  William  Harvey,  and 
died  on  the  20th  of  December,  1859,  a  widow,  leaving  sons 
and  daughters  her  surviving,  among  whom  she  had  by  will  ap- 
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1860.  pointed  the  said  sum  of  stock.  Her  will  was  proved  by  the 
^^'**^^^^-  three  executors  therein  named  on  the  26th  of  January,  1860. 
In  the  Goods  of  The  said  smn  of  £600  was  standing  in  the  Bank  books  in  the 
^^j^^  name  of  Thomas  Tucker,  deceased,  but  the  Bank  revised  to 
transfer  the  stock  to  William  Pownall,  the  executor  of  John 
Pownall,  the  surviving  executor  of  Townsend,  the  surviving 
executor  of  the  original  deceased,  contending  that  William 
Pownall  should  take  out  probate  as  to  the  goods  not  covered 
by  the  Chester  grant,  or  that  administration  de  bonis  mm  of 
Thomas  Tucker  should  be  obtained.  Application  had  been 
made  to  the  Registrars  for  a  citation  against  William  Pownall 
to  accept  or  reAise  a  further  grant  of  probate,  and  against  the 
residuary  legatee  in  Tucker's  will,  to  show  cause  why  admi- 
nistration should  not  be  granted  to  the  appointees  under  Mrs. 
Harvey's  will,  and,  as  such,  substituted  legatees  in  the  will  of 
Tucker.  The  Registrars  desired  the  opinion  of  the  Court  as 
to  the  cflTect  of  the  87th  section  of  Probate  Act,  1857,  on  the 
facts  above  stated  to  be  taken. 

Dr.  Spinks  moved  the  Court  accordingly,  but  stated  that  in 
his  opinion  William  Pownall  was  already,  under  the  Chester 
grant,  entitled  to  the  transfer.  The  87th  section  enacts  that 
"  Legal  grants  of  probate  and  administration  made  before  the 
"  commencement  of  this  Act,  and  grants  of  probate  and  ad- 
''ministration  made  legal  by  this  Act,  shall  have  the  same 
"  force  and  effect  as  if  they  had  been  granted  under  this  Act, 
''  but  in  every  such  case  there  shall  be  due  and  payable  to  her 
'*  Majesty  such  further  stamp  duty,  if  any,  as  would  have  been 
*'  chargeable  on  any  probate  or  administration  which,  but  for 
'^  this  Act,  would  or  ought  to  have  been  obtained  in  respect 
*^  of  the  personal  estate  not  covered  by  the  grant,"  etc.  He 
referred  to  The  Goods  of  George  Freckleton,  1  Swab.  &  Trist. 
16. 

Sib  C.  Cresswell  :  I  think,  if  the  Chester  grant  had  been 
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in  terms  limited  to  property  within  the  jurisdiction  of  the  I860, 
diocesan  court,  it  could  have  extended  to  nothing  else.  I  ^^«^™^l^- 
find  the  ordinary  form  for  diocesan  courts  was  ^'  property  lu  the  Goods  of 
within  the  diocese/^  but  Chester  as  well  as  London  adopted  xS^^ 
the  general  form.  I  have  great  difficulty  in  allowing  these 
citations  to  issue.  I  doubt  whether  I  ought  to  burden  the 
subject  with  the  necessity  and  expense  of  a  further  grant. 
Either  the  Chester  grant  was  a  good  grant,,  or  it  might  have 
been  assaOed ;  if  assailable,  then  the  86th  section  of  the  Pro- 
bate Act  comes  in  :  "  All  grants  of  probates  and  administra- 
'^tions  made  before  the  commencement  of  this  Act,  which 
"  may  be  void  or  voidable  by  reason  only  that  the  courts  from 
"  which  respectively  the  same  were  obtained  had  not  jurisdic- 
'^  tion  to  make  such  grants,  shall  be  as  valid  as  if  the  same 
*'  had  been  obtained  from  courts  entitled  to  make  such  grants,*' 
etc.  If  unassailable,  it  is  good  without  that  provision,  and  the 
87th  section  gives  it  the  same  force  as  if  granted  under  the 
Probate  Act.  I  think  the  person  who  has  the  Chester  grant 
is  entitled  to  the  transfer  of  the  stock ;  it  might  be  otherwise 
where  the  limited  form  has  been  adopted  in  the  diocesan  re- 
gistry. The  Bank  of  England  is  well  advised,  and  naturally 
anxious  to  be  secure  in  the  transfers  it  makes;  and  if  they 
are  not  satisfied  with  this  expression  of  my  opinion,  which  in 
fact  I  gave  in  The  Goods  of  Freckkton,  the  most  satisfactory 
way  of  settling  the  question  will  be  by  application  to  the 
Queen's  Bench  for  a  mandamus  on  the  Bank  to  transfer. 

Motion  rejected. 
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1861. 

JanoAiy  16. 

In  the  Goods  of  William  Walkbr  Fell  (deceased),  on  Mo- 

In  the  Goods  of  tion. 

William 

'  Administration. — Intermeddling  with  Estate  through  mistake. 

— Widow. — Form  of  Renunciation. — Practice. 

On  a  proxy  of  renimciation  and  consent  being  filed  by  the  widow,  which 
omitted,  howerer,  the  usual  declaration  that  she  had  not  intermeddled 
in  the  estate  of  the  deceased  (she  having  intermeddled  therein  through 
mistake),  the  Court  granted  administration  to  the  natural  and  lawful 
father  of  the  deceased. 

William  Walker  Fell,  late  of  No.  8,  Camden  Street,  in  the 
parish  of  St.  Pancras,  died  on  the  8rd  of  May,  1860,  leaving 
Sarah  Fell,  his  widow,  and  Mr.  John  Fell  his  natural  and  law- 
ful father  (the  only  persons  entitled  in  distribution  to  his  per- 
sonal effects),  him  surviving. 

The  deceased  left  behind  him  a  testamentary  paper  dated 
the  2nd  of  May,  1860,  of  which  he  appointed  his  wife  and 
Mr.  King  executors. 

The  Court  on  motion  refused  to  grant  probate  of  this  paper, 
on  the  ground  of  its  having  been  unduly  executed. 

The  widow  was  anxious  that  the  deceased^  father  should 
take  out  administration  to  the  estate.  She  had  executed  a 
proxy  of  renunciation  and  cqnsent.  She  was  however,  unable 
to  execute  a  renunciation  in  the  usual  form,  which  contains  a 
recital  that  the  renunciant  has  not  intermeddled  in  the  estate 
of  the  deceased,  inasmuch  as  she  had  intermeddled  on  the 
supposition  that  she  was  an  executor,  and  had  a  right  to 
do  so. 

Robert  Pritchdrd  moved  for  a  grant  of  administration  of 
the  estate  of  the  deceased  to  be  decreed  to  Mr.  John  Fell,  as 
his  natural  and  lawful  father.  The  widow  was  generally  pre- 
ferred; but  if  she  waived  her  right,  the  next  of  kin  might 
come  in  and  take  the  grant.     The  only  objection  here  was,. 
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that  she  had  intermeddled  in  the  estate^  and  so  could  not  re-      ^^^^^ 

Januaiy  16* 
nonnce  in  the  usual  form.     If  an  executor  intermeddled  in       

the  estate^  the  Court  would  not  allow  him  to  renounce,  but  ^  t^^®  ®oo^  <>' 

1^.11  William 

compel  mm  to  take  probate.  Walus  Fell. 

Sia  C.  Crbsswell  :  But  if  a  person  entitled  to  the  grant 
has  intermeddled  in  the  estate^  can  the  Court  compel  him  to 
take  out  administration  ? 

Robert  Pritchard :  No ;  I  suppose  not.  The  administrator 
is  merely  an  officer  of  the  Court. 

Sia  C.  Ckesswbll  :  I  think  you  may  take  the  grant.  Mrs. 
Fell  may  renounce  without  declaring  that  she  has  not  inter- 
meddled in  the  estate.  There  is  no  doubt  that  she  inter- 
meddled on  the  supposition  that  she  herself  was  one  of  the 
executors. 

Motion  granUed. 


In  the  Ooods  of  Anne  Hill  Rtder  (deceased),  on  Motion,  ju.  28  ft  80. 
WiU. — Directions  to  nominate  Executor. — Self -appointment.    ^    rZT'.    , 

•^     ^^  In  the  Goods  of 

A.  B.  made  her  will,  ooncluding  "  I  must  beg  C.  D.  to  appoint  some  ^ydbb.  *"* 
one  to  see  this  my  will  executed."    And  the  Court  granted  probate 
to  C.  D.  on  his  appointment  of  himself  being  filed  in  the  Begistry. 

In  this  case  Anne  Hill  Byder  made  her  will  on  the  28rd  of 
September,  1856,  partly  written  and  partly  printed ;  the  for- 
mal appointment  of  executor  towards  the  beginning  of  the 
paper  was  left  in  blank ;  and  at  the  end  was  written,  "  I  must 
beg  Edmund  S.  P.  Calvert,  Esq.,  to  appoint  some  one  to  see 
this  my  will  executed." 
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1861.  Under  the  drcumstances  of  the  deceased's  family  and  pro- 

Jan.  23  &  80.  perty,  it  was  convenient  that  Mr.  Calvert  should  act  as  execu- 
In  the  Goods  of  tor,  and  an  appointment  of  him  by  himself  as  executor  was 
K?DM.^'"'     ^^  ^  *®  Begistry. 

Dr,  Swabey  moved  the  Court  to  grant  probate  to  Mr.  Cal- 
vert as  executor  so  appointed.  There  is  authority  for  grant- 
ing probate  to  persons  nominated  by  those  authorized  by  the 
testator  so  to  nominsLte  {In  the  goods  of  Cringan,  1  Hagg. 
548 ;  Jackson  and  Gill  v.  Paulet,  2  Rob.  345) ;  but  no  direct 
authority  for  granting  probate  to  the  person  so  authorized  on 
his  having  appointed  himself. 

Sir  C.  Cresswell:  Let  the  motion  stand  over,  and  see 
whether  you  can  find  any  authority  or  support  from  the  prac- 
tice in  Chancery  in  analogous  matters,  e.ff.  appointment  of 
trustees. 

Janoary  80.  Dr.  Swobetf  renewed  the  motion,  and  submitted  that  as  tsi 
as  he  could  ascertain  the  principles  of  equity  applicable  to  the 
circumstances,  general  powers  may  either  include  or  exclude 
the  individuals  to  whom  they  are  given ;  a  power  to  appoint 
to  such  person  or  persons  as  the  appointor  may  think  fit,  in- 
cludes the  appointor  himself;  and  instances  are  constantly 
occurring  in  practice  in  which  imder  such  a  power  a  person 
appoints  to  himself.  So  under  the  ordinary  uses  to  bar  dower, 
a  purchaser  may  appoint  the  estates  to  himself.  No  autho- 
rity^ can  be  wanting  on  this  point,  as  it  is  of  daily  practice 
with  conveyancers.  If,  therefore,  the  power  in  this  instance 
had  been  *  to  appoint  some  one  to  take  my  property,'  Mr. 
Calvert  could,  beyond  question,  have  appointed  this  to  him- 
self. ....  Now  here  the  words  are'  of  the  most  comprehensive 
kind : '  I  must  beg  Mr.  S.  P.  Calvert  to  appoint  some  one'  (t.  e. 
any  one,  and  not  any  other  person)  ^  to  see  this  my  wiU  exe- 
cuted.'    Mr.  Calvert  himself,  therefore,  is  within  the  words 
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employed,  and  could  clearly  nominate  himself,  unless  there      1861, 
were  some  legal  restraint  or  impediment  arising  out  of  the  ^^' 

office  to  which  the  appointment  relates.  In  the  Goods  of 

Anns  Hill 
Btder. 
Sm  C.  Cresswell  :  I  think  the  grant  may  go  to  Mr.  Cal- 
vert as  prayed. 


<yC^^s^.^^-  Sii^^r^s^, 


In  the  Goods  of  Robert  Morrison,  the  Elder  (deceased),  on    February  6. 

Motion.  -  *r~r^j  r 

In  the  Goods  of 

ROBBRT 

Administration  de  bonis  non. — Execuior. — Residuary  Legatee,  Moakibon. 

— Practice, 

B.  appointed  C.  and  D.  executors  and  residuary  legatees  in  trust,  his 
widow  residuary  legatee  for  life  or  widowhood,  and  C,  D.,  E.,  F.,  and 
G.  substituted  residuary  legatees.  C.  and  D.  renounced  probate  and 
administration  as  executors  and  residuary  legatees  in  trust,  and 
letters  of  administration  with  the  will  annexed  were  granted  to  the 
widow ;  she  died,  leaving  part  of  the  estate  unadministered.  The 
Court  refused  to  aQow  0.  to  retract  his  renunciation  as  residuary  le  • 
gatee  in  trust,  but  granted  him  administration  i&  bonis  non  as  substi- 
tuted residuary  legatee. 

In  this  case  the  deceased  Robert  Morrison  died  in  Septem- 
ber, 1856,  having  made  his  will,  and  therein  appointed  his 
sons  George  and  John  Morrison  executors  and  residuary  lega- 
tees in  trust,  his  wife  Eleanor  Morrison  residuary  legatee  for 
life  or  widowhood,  and  upon  her  death  or  marriage  substituted 
the  above-named  Oeorge  and  John  Morrison,  and'  three  other 
sons,  residuary  legatees.  Oeorge  and  John  Morrison  re- 
nounced probate  and  administration  with  the  will  annexed, 
as  executors  and  residuary  legatees  in  trust,  and  in  October, 
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1860.       1856,  administration  with  the  will  annexed  was  granted  by 
e^ruMy  6.    ^j^^  Congigtorial  Court  of  Durham  to  the  widow,  as  residuary 
In  the  Goods  of  legatee  for  life  or  widowhood ;  she  intermeddled  with  the  de- 
MoRwIoN.      ceased's  personal  estate,  and  died  in  August,  1860,  leaving 
part  thereof  unadministered.    It  was  desirable  that  a  grant 
of  the  unadministered  goods  should  be  made  to  John  Morri- 
son, and  the  question  was,  in  what  capacity  he  could  take 
the  grant,  whether  by  retracting  his  renunciation  as  resi- 
duary legatee  in  trust,  or  as  substituted  residuary  legatee  be- 
neficially interested,  in  which  latter  character  he  had  never 
renounced. 

Dr.  Deane,  Q.C,  moved  the  Court.  If  the  Court  is  of 
opinion  that  the  rule  acted  upon  {In  the  Goods  of  Samuel 
Richardson,  1  Swab.  &  Trist.  515),  applies  to  the  circum- 
stances of  this  case,  I  submit  that  John  Morrison  is  entitled 
as  beneficial  residuary  legatee  substituted. 

Sir  C.  Cresswell  :  I  am  of  opinion  that  the  rule  acted 
upon  in  the  case  you  have  referred  to  does  apply  to  the  cir- 
cumstances of  this  case.  Great  inconvenience  would  result 
from  allowing  a  person  to  take  a  grant  in  an  inferior  charac- 
ter, who  had  once,  and  at  the  same  period,  been  entitled  in  a 
superior  character.  But  I  think  John  Morrison  may  take 
the  grant  as  beneficial  residuary  legatee  substituted.  He 
never  renounced  in  that  character ;  it  did  not  actually  exist 
when  the  renunciation  was  made. 
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1861. 
Febniaiy  6. 

Depit  and  Chapot  v.  Delerielbuse.  

Depit  and 
Bankruptcy  of  Domiciled  Freiu:hman. — Sale  of  Debts  by  As*      Chapot 

signee. — Application  for  Administration  to  Purchaser  of  a  VvLEKLSLMvn 
Debt  doe  from  a  Resident  in  London. 

D.  died  in  Paris,  intestate  and  insolvent,  in  February,  1869.  On  peti- 
tion of  his  widow  the  Tribunal  of  Commerce  of  the  Seine,  in  October, 
1859,  declared  the  estate  bankrupt,  and  appointed  B.  assignee,  who, 
under  a  further  decree,  proceeded  to  sell  the  debts  due  to  D.'s  estate 
by  auction.  C.  purchased  the  debts,  among  which  was  one  due  from 
F.  of  Lombard  Street,  London.  By  the  law  of  France,  C.  would  be 
entitled  to  sue  there  for  the  recorery  of  such  debts  in  his  own  name. 
On  motion  to  grant  administration  to  the  attorney  of  C.  of  D.'s  estate, 
limited  to  the  debt  due  from  F.,  on  the  suggestion  that  a  personal 
representative  of  D.  was  necessary  to  sue  in  this  country  for  the  debt 
due  from  F.,  the  Court  rejected  such  motion. 

SxMBLB,  first,  the  title  to  the  debt  vested  in  C.  by  the  law  of  France 
would  enable  him  to  maintain  a  suit  in  this  country. 

Secondly,  there  is  no  authority  for  granting  administration  to  the  pur- 
chaser of  any  part  of  the  deceased's  estate  after  his  death. 

In  this  caae^  Antoine  Ferdinand  Delerielense,  of  Rae  Mont- 
martre,  in  the  city  of  Paiis^  agent  in  silk^  deceased^  died  on 
the  5th  of  February,  1859,  intestate  and  insolvent.  He  left 
him  surviving  Julia  his  widow  and  an  infant  daughter,  the 
only  persons  entitled  to  his  personal  estate.  On  the  20th  of 
October/ 1859,  Madame  Delerideuse  filed  a  petition  in  the 
Tribunal  of  Commerce  of  the  Seine,  praying  that  the  estate  of 
the  said  deceased  might  be  duly  administered  by  the  said  Tri- 
bunal. On  the  same  day  the  Tribunal  of  Commerce,  by  a  de- 
cree, declared  the  estate  bankrupt,  and  appointed  Mons.  Le 
Fran9ois  syndic  and  official  assignee.  By  a  further  decree 
of  7th  of  March,  1860,  Mons.  Le  Franpois  was  authorized  to 
proceed  to  a  disposal  of  the  debts  due  and  owing  to  the  estate 
of  the  said  deceased ;  and  pursuant  thereto,  on  the  23rd  of 
March,  1860,  the  debts  were  sold  by  auction  at  Paris  to 


132  CASES  IN  THE  COUET  OP  PEOBATE. 

1861.  Mons.  Maurice  Chatain,  as  agent  for  Messrs.  Depit  and 
Februaor  6.  chapot,  of  Romdus,  Drome,  bankers.  Amongst  the  debts 
Depit  and  thus  sold  was  one  due  from  Mons.  Kammare,  of  79,  Lombard 
Chapot  gtreet,  London,  amounting  to  11,115  francs  {£444.  12*.), 
Delekieleum  with  interest  thereon.  A  proch-verbal  of  this  procedure, 
signed  by  Messrs.  Delaporte  and  Prevost,  the  notaries  en- 
gaged in  the  sale,  was  duly  registered  at  Paris  on  the  24th  of 
March,  I860,  and  a  copy  thereof  was  as  usual  delivered  to 
Messrs.  Depit  and  Chapot,  which  copy  was  before  the  Court. 
The  widow  and  child,  in  the  presence  of  the  mother,  were  cited 
personally,  and  did  not  appear.  Mons.  Edouard  Foulon,  of 
No.  45,  Rue  Recties,  Paris,  an  avoue  and  notaire  of  twenty 
years'  standing,  and  particularly  conversant  with  matters  of 
bankruptcy,  stated  in  affidavit  that  these  proceedings  had  been 
had  in  entire  accordance  with  the  French  law;  that  by  the 
decree  of  the  20th  of  October,  1859,  the  estate  of  the  deceased 
vested  in  the  syndic  Mons.  Le  Fran9ois;  and  that  by  the 
subsequent  sale  of  the  said  debts  they  vested  in  and  were  the 
absolute  property  of  the  purchaser  thereof;  by  such  purchase 
the  title  of  assignee  or  syndic  to  the  same  vested  in  the  said 
purchasers,  together  with  the  right  to  maintain  any  action  at 
law  or  other  process  necessary  for  the  recovery  of  the  same, 
and  that  the  law  of  France  sanctions  the  maintenance  of  such 
process  by  and  in  the  names  of  the  purchasers;  that  no  other 
judicial  act,  save  and  except  the  assignment  of  such  debts  as 
set  forth  in  the  proch-verbal  is  necessary  to  complete  the  title 
to  the  debts,  and  the  right  of  the  purchasers  to  recover  them, 
suing  in  their  own  names ;  that  no  letters  of  administration 
are  at  any  period  of  the  proceedings  as  aforesaid  necessary  or 
required  by  the  French  Law,  and  that  such  letters  are  un- 
known to  the  law  of  France. 

Dr.  Middkton  moved  the  Court  to  decree  letters  of  adminis- 
tration to  the  attorney  of  the  Messrs.  Depit  and  Chapot,  limited 
to  the  said  debt  of  £444.  12s.,  and  the  interest  due  thereon. 
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A  personal  representative  was  necessary  in  order  to  sue  in  this      1861. 
country  for  the  debt.     By  the  19th  section  of  the  Court  of  -^ebrui^  6. 
Probate  Act,  1858,  the  personal  property  of  the  intestate  in    depit  and 
this  country  would  vest  in  the  Judge  of  the  Court  of  Probate.      Chapot 
He  cited  Almes  v.  Almes,  2  Hagg.  155,  Ap. ;  and  Baynes  v.  Delewelbuse 
Harrison,  Deane,  15. 

Sir  C.  Cresswell  :  What  assistance  do  you  want  from  me? 
Your  own  statement  is,  that  the  title  of  the  purchasers  of  this 
debt  from  the  syndic  or  assignee  is  good  by  the  French  bank- 
ruptcy law.  If  it  had  been  the  case  of  an  ordinary  bankruptcy 
in  France,  and  an  assignment  had  been  made  of  all  the  bank- 
rupt's estate,  the  assignee  could  have  sued  in  this  country  for 
a  debt  due  to  the  estate.  In  the  present  case  the  bankruptcy 
took  place  after  the  death  of  the  bankrupt,  a  proceeding  un- 
known to  our  law ;  but  if,  as  your  affidavit  states,  your  clients 
are  by  French  law  entitled  to  sue  for  the  debts  in  France,  why 
should  they  not  do  so  in  this  country  ?^  Again,  is  there  any 
case  where  a  person  who  has  purchased  part  of  the  deceased's 
property  after  his  death  has  been  held  entitled  to  be  a  repre- 
sentative ?  Baynes  v.  Harrison  is  rather  against  you  on  that 
point.     I  must  reject  this  motion. 


In  the  Goods  of  Elizabeth  Godfrey  (deceased),  on  Motion.  February  13. 

Mortgage  of  an  Merest  under  a  WUl— Administration  to     ^^[^^^^ 
Mortgagee,  Godfrey. 

E.  G.  being  a  married  woman,  and  having  an  interest  under  her  father's 
wiH  expectant  on  the  death  of  his  widow,  joined  with  her  hnsband  in 
1841  in  executing  a  mortgage  of  such  interest  to  B.,  to  secure  a  running 

^  Case  of  Odwin  v.  Forhety  by  J.  Henry.  London,  1823. 
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1861.  aooonnt.    E.  G.  died  in  1851,  and  her  husband  in  1863,  neither  poa- 

Fdinuuy  18.  seised  of  any  other  property.    On  the  death  of  her  father's  widow, 

^,  a  representatire  to  E.  G.  was  required  to  release  the  trustees.    B.'s 

EuzABBTH  ^^^^  being  burger  than  the  amount  of  E.  G.'s  interest  under  the  will, 

GoDFRiY.  the  Court  granted  administration  to  the  goods  of  E.  G.  to  B. 


In  1841,  Elizabeth  Godfrey,  wife  of  Robert  Godfrey,  being 
entitled  to  a  legacy  and  a  share  of  the  residue  under  the  will 
of  her  father,  Thomas  Patchett,  payable  on  the  decease  of  his 
wife,  Mr.  and  Mrs.  Godfrey,  by  deed  dated  the  27th  of  Sep- 
tember, 1841,  assigned  all  their  interest  under  the  saidwiU  to 
Messrs.  Brown  and  Barrow,  to  secure  a  running  account  not 
exceeding  £300,  with  powers  of  attorney,  sale,  etc. 

Elizabeth  Godfrey  died  in  June,  1851.  Robert  Godfrey 
died  in  October,  1853,  a  couTict.  In  1843  the  mortgage  of 
the  27th  of  September,  1841,  became  the  sole  property  of 
Brown,  and  an  amount  exceeding  £300  was  due  thereon.  Mrs. 
Patchett  died  about  two  and  a  half  years  ago,  and  the  proceeds 
of  the  legacy  and  share  were  ascertained  to  be  about  £197. 
Elizabeth  and  Robert  Godfrey  left  three  children,  a  son  and 
two  daughters;  neither  left  any  property,  and  no  benefit  could 
accrue  to  their  estate  from  the  mortgaged  fund. 

The  trustees  of  Mr.  Patchett's  will  required  administration 
to  be  taken  to  Mrs.  Gt)dfi«y,  and  that  such  administrators 
should  join  with  Brown  in  their  release. 

The  Queen's  Proctor  refused  to  interfere. 

Dr.  SpinJca  moved  the  Court  on  the  above  facts  to  grant 
administration  to  Brown  alune,  under  the  73rd  section  of  the 
Probate  Act. 

Sib  C.  Cbesswell  :  I  do  not  see  that  we  need  have  re- 
course to  the  73rd  section.  I  think  Brown  may  take  the  grant 
as  mortgagee  of  the  fund. 
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1861. 

In  the  Goods  of  Mabia  Bailbt  (wife  of  Hsnbt  Woodboffb       ^ ' 

Bailey^  deceased)^  on  Motion.  in  the  Goods  of 

Maria 

Will  of  Married  Woman. — Husband  surviving. — No  Executor.  B^"^- 

WKere  a  married  woman  makes  a  will  and  appoints  no  executor,  the 
persons  interested  under  the  will  are  entitled  to  the  grant  in  priority 
to  the  husband,  who  can  only  obtain  the  grant  on  their  renunciation 
being  filed  in  the  registry. 

Maria  Bailey  died  on  the  16th  September^  1859^  leaving 
the  said  H.  W.  Bailey^  her  lawful  husband^  her  surviving. 
During  her  coverture,  in  pursuance  of  certain  powers  vested  in 
her  under  the  will  of  her  late  father,  Bobert  Harding,  the 
deceased  made  her  last  will  and  testament,  bearing  date  the 
81st  of  March,  1833,  but  appointed  no  executor  thereof.  By 
it  she  appointed  and  bequeathed  two  sums  of  £1000  and 
£500,  over  which  her  power  of  appointment  extended,  to  the 
trustees  of  a  certain  indenture  of  settlement  made  upon  the 
marriage  of  her  daughter,  Maria  H.  Bailey,  with  Richard 
Pngh,  upon  the  trusts  of  the  same  indenture  of  settlement, 
in  substitution,  pro  ianto,  for  the  fund  settled  by  the  said  in- 
denture, and  in  part  satisfaction  of  the  liability  of  her  hus- 
band under  the  covenants  on  his  part  contained  in  the  said 
indenture  of  settlement.  There  was  also  a  small  sum  of  in- 
terest due  at  the  death  of  the  deceased,  over  which  she  had 
ho  disposing  power. 

The  legatees  had  by  letter  declined  applying  for  letters  of 
administration  with  the  will  annexed. 

Dr.  S^nks  now  moYcd  the  Court  to  grant  letters  of  ad- 
ministration with  the  will  annexed  to  the  husband  of  the 
deceased,  as  the  person  really  interested  under  the  will.  The 
appointment  is  in  substitution  of  his  covenant  under  the 
daughter's  marriage  settlement ;  and  if  the  grant  is  not  made 
in  this  way,  it  may  necessitate  a  cueterorum  grant  in  respect 

VOL.  II.  L 
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1861.      of  the  small  amount  of  interest  due,  to  which  the  husband 
M«ch20.     is  entitled. 

Id  the  Goodi  of 

Baiuit.  ^^^  ^'  Cresswell  :  I  think  not.    The  persons  at  present 

entitled  to  the  annuity  or  the  principal  sum  of  £1500,  viz. 
the  trustees  of  the  daughter's  settlement,  have  the  real  in- 
terest. The  effect  it  may  have  as  regards  the  husband  of  the 
deceased  is  merely  collateral.  The  practice  in  the  registry,  with 
respect  to  the  right  of  administration  with  the  will  annexed 
in  the  case  of  mairied  women,  seems  never  to  have  been  satis- 
factorily settled  ;  but  I  understand  that,  since  Dr.  Lushington's 
judgment  in  Brenchley  v.  Lynn,  2  Bob.  469,  the  practice  has 
been  to  let  the  grant  follow  the  interest.  It  probably  does  not 
matter  which  rule  is  adopted ;  but  it  is  desirable  that  one  rule 
only  should  prevail,  and  I  shall  follow  the  course  that  has 
been  adopted  since  that  judgment.  In  the  present  case  the 
grant  can  only  be  made  to  the  husband  on  the  legatees  filing 
their  renunciation  in  the  registry. 


April  16.  Onslow  and  Allardics  v.  Cannon. 

0W8L0W  AND     Execution  of  Will  by  Law  of  Scotland.— Practice.— Costs. 
Allardicb 

Cannon  ^^  ^^^  ^^  ^^  opposed  a  will  executed  in  the  Mysore  territory  in  the 
East  Indies,  on  the  ground  that  the  testator  was  a  domiciled  Scots- 
man, and  that  the  execution  was  invalid  by  the  law  of  Scotland. 
Pending  the  suit,  a  court  of  appeal  in  Scotland,  in  another  case,  de- 
termined that  the  will  of  a  domiciled  Scotsman  as  to  personalty  was 
good  if  executed  according  to  the  lex  loci  aeiui.  The  next  of  kin  gave 
notice  to  the  plaintiffs  that  they  no  longer  intended  to  dispute  pro- 
bate ;  and  when  the  cause  came  on  for  hearing  asked  for  their  costs  out 
of  the  estate ;  but  the  Court  refused  to  make  any  order  for  costs,  on 
the  ground  that  they  had  raised  an  issue  of  fact  as  to  domicil  likely 
to  put  the  plaintiffs  to  great  expense,  as  well  as  the  issue  at  law. 

William  Campbell  Onslow  and  William  Patrick  Allardioe, 
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by  John  Irving  Olennie,  their  proctor,  having  warned  the      1861* 
Rev.  Francis  Cannon  (derk)  to  appear  and  support  any  in-     -Apnlft. 
terest  he  might  have  in  the  estate  of  Thomas  Cannon,  late  of  Ohslow  awd 
Wastarah,  in  the  Mysore  territory  in  the  East  Indies,  cofiee-    ^»*^>ct 
planter,  deceased,  who  died  on  the  12th  of  March,  1860,  at     Cairioh. 
Wastarah  aforesaid,  the  said  Bev.  Francis  Cannon  appeared 
by  John  Wilson  Nicholson,  his  attorney;  whereupon  John 
Irving  Glennie  delivered  his  declaration  to  the  said  John 
Wilson  Nicholson  in  the  words  and  figures  following : — 
"  In  Her  Majesty's  Coprt  of  Probate. 
"The  20di  day  of  November,  1860. 

"  William  Campbell  Onslow  and  William  Patrick  Allardice, 
"by  John  Irving  Glennie,  their  proctor,  say  that  Thomas 
"  Cannon,  late  of  Wastarah,  in  the  Mysore  territory  in  the 
"East  Indies,  coffee-planter,  who  died  on  the  12th  day  of 
"  March,  1860,  at  Wastarah,  made  his  last  will  and  testa- 
"  ment,  bearing  date  the  21st  day  of  October,  1859,  and  in 
"  the  said  will  appointed  the  said  William  Campbell  Onslow 
"  and  William  Patrick  Allardice  execntors;  that  the  said  will, 
"  after  having  been  reduced  into  writing,  was  signed  by  the 
"  said  testator  in  the  presence  of  two  witnesses  present  at  the 
"  same  time,  and  who  subscribed  the  same  in  the  presence  of 
"the  said  testator,  and  whose  names  severally  appear  upon 
"  the  said  will ;  and  the  said  testator  was  at  the  time  of  the 
"  execution  of  the  said  will  of  perfect  sound  mind,  memory, 
"  and  understanding.^' 

Whereupon  the  said  John  Wilson  Nicholson  delivered  to 
the  said  John  Irving  Glennie  his  plea,  in  the  words  and 
figures  following : — 

"  The  defendant,  by  John  Wilson  Nicholson,  his  attorney, 
"  says  that  the  said  Thomas  Cannon,  at  the  time  of  making 
"  the  supposed  will,  and  firom  thence  until  and  at  the  time  of 
"his  death,  was  domiciled  in  Scotland;  and  the  defendant 
"  further  says  that  the  said  will  was  not  made  and  executed  in 
"  conformity  with  nor  in  the  manner  and  form  required  to 

L  2 
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1861.      "  render  the  same  valid  by  the  law  of  Scotland  in  that  behalf 
^V^'     "  then  and  still  in  force." 
Onslow  mud      Whereupon  the  said  John  Irving  Glennie  delivered  to  the 
Allabdicb    gaid  John  Wilson  Nicholson  his  answer^  in  the  words  and 
Cankon.     figures  following : — 

"  1.  The  plaintiffs,  William  Campbell  Onslow  and  William 
"Patrick  Allardice,  by  John  Irving  Glennie  their  proctor, 
^  say,  that  Thomas  Cannon,  the  deceased,  in  this  cause,  at  the 
'  time  of  making  his  said  will,  and  at  the  time  of  his  death, 
''was  not  domiciled  in  Scotland,  but  in  Wastarah,  in  the 
"  Mysore  territory  in  the  East  Indies,  and  that  the  said  will 
"  was  made  and  executed  in  conformity  with  and  in  manner 
"  and  form  required  by  the  law  in  force  in  the  Mysore  ter- 
"  ritory. 

"  2.  That  for  a  further  answer,  the  plaintiffs  by  their  afore- 
"  said  proctor  say,  that  the  said  will  was  made  and  executed 
"  in  the  manner  and  form  which  render  it  valid  according  to 
"  the  law  of  Scotland,  if  the  said  Thomas  Cannon  was  at  the 
''  time  of  the  making  the  said  will  and  at  the  time  of  his 
''  death  domiciled  in  Scotland." 

Whereupon  issue  was  joined,  and  the  Judge  ordered  the 
cause  to  be  heard  by  oral  evidence  before  the  Court  itself. 

Dr.  PhUlimorey  Q.C.  (Mr.  MundeU  with  him),  for  the  plain- 
tifis,  now  moved  for  probate.  He  understood  the  opposition 
to  this  will  was  withdrawn. 

Dr.  Deane,  Q.C.  {Mr.  J.  A.  Ru$sell  with  him),  for  the  defen- 
dants. In  consequence  of  a  recent  decision  in  a  court  of  ap- 
peal in  Scotland,  after  a  deliberation  of  some  months  by  the 
learned  judges,  the  defendants  have  thought  it  right  to  ab- 
stain from  offering  any  further  opposition  to  probate  being 
taken  in  this  case.  In  Purvis's  Trustees  v.  Purvis's  Executors, 
on  the  11th  of  March  in  the  present  year,  the  opinions  of  the 
consulted  judges  determined  that  a  will  of  personalty  executed 
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by  a  domiciled  Scotsman  abroad  is  valid,  if  executed  accord-  1861. 

ing  to  the  fep  loci  actus  ;^  thus,  if  in  the  present  case  we  had  ^V^^* 

established  a  Scotch  domicile  it  would  not  have  invalidated  Qkslow  and 

the  will  being  executed  in  accordance  with  the  law  of  the  ^^^^^ 

place  where  it  was  actually  made.     But,  as  the  law  has  been  Cahvoh. 
so  recently  settled  in  Scotland,  we  submit  that  the  defendants 
are  entitled  to  their  costs  out  of  the  estate. 

Dr.  PMUimorey  Q.C.,  opposed  the  defendants'  costs  out  of 
the  estate,  but  did  not  ask  to  condemn  them  in  costs. 

Sir  C.  Crssswsll  :  If  the  defendants  had  raised  merely 
a  point  of  law,  they  might  have  had  some  ground  for  ask- 
ing for  their  costs;  but,  here,  they  chose  to  raise  the  ques- 
tion of  domicil,  which  was  likely  to  put  the  plaintiff  to  great 
expense.  Under  these  circumstances  I  shall  make  no  order 
as  to  costs. 


In  the  Goods  of  Eleanor  Burch  (deceased).  m«j  i  md  s. 

Administration. — Practice. — Attorney. — Person  entitled  to    in  the  Goodi  of 
grant  resident  in  England,  Buboh. 

Where  the  person  solely  entitled  to  a  grant  of  adminiBtration  was  resi- 
dent in  this  country,  and  able  to  take  it  himself,  the  Court  declined 
to  decree  it  to  his  attorney  for  his  use  and  benefit. 

Eleanor  Burch,  wife  of  James  Burch  (formerly  Eleanor 
Briten,  widow),  died  on  the  6th  of  July,  1859,  intestate,  leav- 
ing her  husband  her  surviving.     By  her  former  husband  she 

'  See  24  &  25  Yict.  c.  94,  ''An  act  to  amend  the  law  with  respect  to 
wills  of  personal  estate  made  by  British  subjeets,"  and  24  &  25  Yict. 
e.  121,  as  to  domioil  of  British  sahgeots  dying  abroad  in  relation  to  wills. 
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1861.      had  an  only  child,  Franklin  J.  H.  Briten,  who  sumyed  his 
^*y  ^  "*  ®-  father,  but  died  in  her  lifetimCi  a  bachelor  and  intestate,  leav- 
In  tlie  Good*  of  ^  ^^  ^^  sole  next  of  kin,  and  the  only  person  entitled  in 
Btoch^*        distribution  to  his  personal  estate,  and  who  was  supposed  to 
have  taken  a  vested  interest  under  the  wiU  and  codicil  of  John 
Dodd,  in  a  portion  of  the  residuary  personal  estate  of  the  said 
John  Dodd.  The  opinion  of  the  Court  of  Chancery  was  about  to 
be  taken  in  respect  of  the  construction  of  the  residuary  clauses 
of  the  said  will  and  codicil,  and  for  that  purpose  it  was  neces- 
sary that  there  should  be  representations  (none  having  here- 
tofore been  taken  out)  to  the  personal  effects  of  the  said 
Franklin  J.  H.  Briten,  as  well  as  of  the  said  Eleanor  Burch. 

James  Burch  was  unwilling  to  take  out  himself  a  grant  of 
administration  for  the  purpose  of  representing  his  deceased 
wife  or  her  son,  but  was  anxious  that  both  grants  should  be 
made  to  Mr.  Charles  Cockell,  his  solicitor.  He  had  accord- 
ing filed  a  renunciation  of  his  rights  to  a  grant  of  administra- 
tion of  the  effects  of  his  wife,  and  a  consent  to  the  same  being 
granted  to  Mr.  C.  Cockell. 

Dr.  Tristram  moved  the  Court  to  decree  letters  of  adminis- 
tration of  the  personal  effects  of  the  said  Eleanor  Burch,  to  be 
granted  to  Mr.  Charles  Cockell,  as  the  attorney  of,  and  for  the 
use  and  benefit  of  James  Birch. 

Sia  C.  CassswELL :  It  is  the  practice  of  the  Court  to  grant 
administration  to  the  attorney  of  a  person  entitled  to  the  grant, 
and  who  is  absent  from  this  country ;  but  can  you  cite  any 
authority  for  giving  the  grant  to  the  attorney  of  a  person  who 
is  in  the  country,  and  able  but  unwilling  to  take  it  himself  f 

Dr.  Tristram :  There  is  no  authority  precisely  in  point  (see 
1  Wms.  on  Exors.  5th  edit.  383).  In  the  goods  of  Sarah  Han^ 
nah  Roberts  {ante.  Vol.  I.  p.  64),  the  Court  granted  administra- 
tion to  the  nephew  of  the  party  mtitled,  who  was  of  an  ad- 
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▼anced  age^  and  unwilling  to  take  upon  himself  the  burden  of      1861« 
administration.     The  husband  here  is  entitled  to  the  whole  of  ^7 1  and  8. 
the  property,  and  is  the  only  parson  concerned.    Why  should  j^  ^  OoodioT 
he  not  be  allowed  to  nominate  some  one  to  act  fior  him  in  the  ^anob 
matter?    The  grant  might  be  made  under  the  78rd  section  of 
the  Probate  Act. 

Si&  C.  Crbsswsll  :  I  have  an  objection  to  departing  from 
the  practice  of  the  Begistry.  The  78rd  section  is,  I  think,  in- 
applicable to  this  case.  Cur.  adv.  vuli. 

Si&  C.  Cresswsix  :  I  directed  a  search  to  be  made  in  the  Maj  8. 
Registry,  and  am  informed  that  no  case  can  be  found  where 
an  administration  has  been  granted  to  A.  B.  for  the  use  of 
C.  D.  when  C.  D.  was  within  the  jurisdiction  of  the  Ck)urt,  and 
able  to  take  the  grant.  I  haye  an  objection  to  creating  a 
new  precedent,  and  must  reject  the  motion. 

Motion  ryected. 


In  the  Goods  of  Joseph  Goodenouoh  (deceased).  Hay  1. 

Wills. — Revocation  and  Destruction  of  earlier  one.— Reference  in  the  Goods  of 
to  by  subseguent  Codicil.  <^D«roueH. 

Where  there  is  a  distinct  reference  in  a  subsequent  codicil  to  a  revoked 
and  destroyed  will  of  an  earlier  date,  as  "  my  last  will  of  such  a  date,*' 
parol  evidence  cannot  be  admitted  to  show  that  the  reference  was  hy 
mistake,  and  that  the  testator  intended  a  will  of  a  later  date  to  ope- 
rate.   Probate  of  such  later  will  refused. 

The  deceased  in  this  case  made  a  will,  dated  the  30th  of 
June,  1858,  and  thereof  appointed  George  Rogers  and  George 
James  Andrews  executors. 
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1861.  On  the  15th  of  April,  1859,  he  duly  executed  another  will, 

^7  ^-      whereby,  among  other  things,  he  revoked  all  former  and  other 
In  the  Goods  of  ^^^^  ^i^d  whereof  he  appointed  his  son  Stephen  Goodenough 
C^rairou  H  ^^^  *^®  above-named  George  Rogers  and  George  James  An- 
drews executors.    Upon  the  execution  of  this  will,  the  will  of 
June,  1858,  was  by  his  direction  destroyed  by  burning. 

On  the  2nd  of  February,  1860,  the  testator  executed  a  co- 
dicil written  by  himself,  and  commencing  with  these  words, — 
"  It  is  my  wish  that  this  should  be  added  as  a  codicil  to  my 
''  last  will  made  30th  Juue,  1858.''  By  this  codicil  the  testator 
disposed  of  certain  specific  legacies. 
The  testator  died  on  the  80th  of  November,  1860. 
On  an  afSdavit  of  George  James  Andrews  of  declarations 
of  the  deceased  previous  to  and  after  the  date  of  the  codicil, 
tending  to  show  that  the  reference  in  it  to  the  will  of  1858  was 
a  mistake : 

Dr.  Spinks  moved  the  Court  for  probate  of  the  will  of  1859 
and  of  the  codicil  of  1860. 

Sir  C.  Cbvsswell  :  I  cannot  consider  the  evidence  of  Mr. 
Andrews  as  to  the  testator's  declarations  and  intentions.  If 
the  substance  of  the  codicil  had  been  connected  with,  or  re- 
ferred to  the  will  of  1859, 1  should  have  thought  that  the  re- 
ference to  that  of  1858  was  unintentional,  but  it  in  no  way 
refers  to  it.    I  cannot  grant  probate  of  the  will  of  1859. 

Probate  qfiheunUof  1869  r^ed} 

1  See  In  the  goodt  qf  WilUam  Ckapman,  1  Bob.  1. 
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1861. 

Mat  S<A  mnA 

Smethurst  v.  Tomlin  and  Banke8(oii  Demurrer).  j^j  n. 

fFUL — Executor. — Conviction  of  Felony. — Title  to  Probate,     Shvtruxr 

V, 

A  person  appointed  ezecntor,  and  after  the  testator's  death  eonvicted  T^um  and 
of  felony,  is  not  thereby  disentitled  to  maintain  a  suit  in  a  Court  of 
Probate  with  a  yiew  of  establishing  the  validity  of  the  will  by  which 
he  is  appointed  executor. 

This  was  a  petition  arising  on  demurrer  to  the  defendant's 
plea.  The  plaintiff^  by  his  declaration  dated  the  81st  of  May, 
1860,  propounded  the  last  will  and  testament  'of  Isabella 
Bankes,  who  died  on  or  about  the  3rd  of  May,  1859,  the  said 
will  bearing  date  the  1st  of  May,  1859,  and  the  plaintiff  being 
thereof  appointed  sole  executor. 

The  defendants  pleaded  several  pleas,  and  among  them  the 
following : — 

That  the  alleged  will  is  in  the  words  and  figures  following : 
— ''  This  is  the  last  will  and  testament  of  me  Isabella  Bankes, 
''now  residing  at  No.  10,  Alma  Villas,  Richmond,  in  the 
''  county  of  Surrey,  spinster.  I  give  and  bequeath  to  my  be- 
"  loved  friend.  Miss  Jenkins,  of  Walthamstow,  Essex,  my 
''brooch,  set  with  brilliants  and  pearls,  and  containing  the 
"  hair  of  my  late  father.  And  as  to  all  my  real  and  personal 
"  property,  estate  and  effects  whatsoever  and  wheresoever,  and 
"  of  what  nature  or  kind  soever  the  same  may  be,  I  give,  de- 
"  vise,  and  bequeath  the  same  unto  my  sincere  and  beloved 
"firiend  Thomas  Smethurst,  doctor  of  medicine,  now  also  of 
"No.  10,  Alma  YiUas,  Richmond,  aforesaid,  for  his  own  use 
"absolutely  for  ever;  and  I  hereby  appoint  the  said  Thomas 
"  Smethurst  sole  executor  of  this  my  will,  and  hereby  revoking 
"  all  former  wills  or  testamentary  dispositions  at  any  time  hcre- 
"  tofore  by  me  made,  do  declare  this  only  to  be  my  last  will  and 
"  testament,  as  witness  the  hand  of  me  the  said  Isabella  Bankes, 
"the  1st  day  of  May,  1859.'^  And  that  after  the  alleged  exe- 
cution of  the  said  will,  and  after  the  decease  of  the  said  Isa- 
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1861.  bella  Bankes^  the  plaintiff  was  in  due  form  of  law  convicted  of 

''jul^^r*  *  certain  felony,  to  wit,  on  the  80th  day  of  November,  in  the 

year  of  our  Lord  1859,  and  thereupon  sentenced  to  one  year's 

Smwhumt  ixnprisonment,  which  said  conviction  still  remains  unreversed 

ToMUN  AND  and  in  full  force,  and  under  which  the  said  plaintiff  was  at  the 
Bakkss. 

time  of  his  preferring  this  suit  undergoing  imprisonment. 

And  the  defendants  further  say  that  after  the  death  of  the 
said  Isabella  Bankes,  and  after  the  commencement  of  this 
suit,  by  a  certain  instrument  bearing  date  the  28rd  day  of  No- 
vember, 1860,  and  under  the  hand  and  seal  of  Anne  Catherine 
Elizabeth  Jenkins,  being  the  said  Miss  Jenkins  in  the  said 
will  mentioned,  the  said  A.  C.  E.  Jenkins  renounced  the  brooch 
thereby  to  her  alleged  to  have  been  devised,  and  released  the 
'  said  plaintiff  from  all  claims  and  liabilities  in  respect  of  the 
said  alleged  bequest. 

Demurrer  to  this  plea  on  the  ground  that  the  plaintiff's 
title  to  probate  of  the  will  of  the  said  Isabella  Bankes,  as  the 
executor  therein  named,  is  not  in  any  way  affected  by  the  will 
set  out  and  the  facts  alleged  in  the  said  fourth  plea. 

Joinder  in  demurrer. 

Dr.  PhiUimore,  Q.C.  {Dr.  Swabey  with  him)  now  argued  in 
support  of  the  demurrer. — In  Williams's  Executors,  the  prin- 
ciple is  laid  down  at  p.  204  of  the  5th  edition  in  the  following 
words : — ''  There  are  few  or  none  who  by  our  law  are  disabled, 
**  on  account  of  their  crimes,  firom  being  executors ;  and  there- 
''fore  it  has  always  been  holden  that  persons  attainted  or 
''.outlawed  may  sue  as  executors,  because  they  sue  in  outer 
"  droit,  and  for  the  benefit  ol  the  party  deceased.  By  the 
"  civil  and  common  law,  indeed,  not  only  traitors  and  felons, 
''  but  heretics,  apostates,  usurers,  famous  libellers,  incestuous 
''  bastards,  and  many  others,  are  incapable  of  being  executors.'' 
Comparing  this  passage  with  the  same  learned  author's  accounts 
of  those  who  are  incapable  of  being  administrators  at  p.  890, 
"  the  incapacities  of  an  administrator  not  only  extend  to  those 
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^'persoiiB  who  have  ahready  been  enunciated  as  diaqualified  for      1861. 
"the  office  of  executors,  as  turn  compotes  mentis^  popish  recu-    ^^^f^iJ^ 

''sants,  convicts,  persons  denying  the  Christian  religion  to  be       

"  true,  but  comprise  attainder  of  treason  or  felony,  or  other  Skwhubw 
"lawful  disability,  outlawry  and  bankruptcy,*'  it  would  seem  '^^^^^ 
beyond  doubt  that  a  felon  is  not  disabled  to  be  an  execu- 
tor. So  Co.  lit.  s.  197 :  "  The  second  is  where  a  man  is 
"  outlawed  upon  an  action  of  debt  or  trespass,  or  upon  any 
"other  other  action  or  indictment,  etc.  But  these  general 
"words  receive  a  distinction,  viz.  if  an  executor  or  adminis- 
"trator  sueth  any  action,  outlawry  in  the  plaintiff  shall  not 
"  disable  him,  because  the  suit  is  m  auter  droit,  that  is,  in  the 
"  right  of  the  testator  and  not  in  his  own  right.''  If  it  is  said 
that  these  statements  and  the  cases  cited  in  the  notes  of  Wil- 
liams on  executors  are  consistent  with  the  fact  of  an  executor 
obtaining  probate,  afterwards  becoming  a  felon,  and  then  not 
being  disenabled  to  sue,  but  do  not  extend  to  the  present  case, 
where  a  person  asks  probate  as  executor,  being  at  the  time  a 
felon,  it  may  be  answered  that  the  principle  of  the  one  case  is 
applicable  to  the  other.  The  character  of  executor  is  distinct 
finom  the  personal  civil  status  of  the  man ;  he  is  the  choice  and 
creature  of  the  testator,  and,  as  such,  asks  for  probate ;  if  in 
that  character  he  can  sue  in  spite  of  a  subsequent  felony,  why 
is  he  not  capable  of  taking  probate  P  Primd  facie,  the  Ordi- 
nary is  bound  to  grant  probate  to  the  person  named  by  the 
testator;  it  will  be  for  the  other  side  to  show  that  in  any  case 
such  an  application  has  been  refused. 

Bt  the  Court  :  There  is  one  matter  not  yet  noticed.  The 
plea  states  the  release  to  the  plaintiff  of  a  specific  legacy.  This 
must  assume  that  he  is  capable  of  taking  a  release. 

Dr.  Deane,  Q.C.  {Setyt.  Ballantine  and  Mr.  C.  O.  Merewe- 
ther  with  him,)  in  support  of  the  plea :  In  all  the  cases  cited 
probate  has  been  granted  before  the  felony.    No  case  can  be 
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1861.      shown  in  which  a  felon  has  applied  for  and  obtained  probate. 
July  IL      ^^  certain  cases  of  physical  incapacity  the  Ordinary  may  set 

aside  the  person  nominated  by  the  testator  to  be  executor 

8METHUE8T    (^EvuHS  Y.  Tykr,  2  Roh.l2S) '.  why  may  not  a  similar  discre^ 
'^  BjS''  ^^  *^^^  ^®  exercised  in  such  circumstances  as  the  present  ? 

Dr.  PMUimore  in  reply.  Cur,  adv.  vuU. 

Joly  11.  Sir  C-'  Cbesswell,  after  stating  the  substance  of  the  plead- 
ings^ said : — The  contents  of  the  will  and  the  release  of  the 
specific  legacy  may  at  once  be  set  aside  as  having  nothing 
to  do  with  the  real  question^  as  to  which  there  is  but  little  to 
be  found  in  our  books.  The  authorities^  however^  clearly  es- 
tablish these  points : — 

Firsts  that  where  a  wiU  has  been  made  and  an  executor 
appointed,  the  Ordinary  cannot  exercise  any  discretion  as 
to  granting  or  refusing  probate.  K  he  refuses  probate,  it 
must  be  on  the  ground  of  some  legal  disability^  recognized 
and  allowed  by  the  common  law,  and  not  by  the  Canon  law 
only. 

Secondly,  that  an  executor  who  has  obtained  probate,  not- 
withstanding a  conviction  of  felony,  and  notwithstanding  out- 
lawry or  attainder,  may  continue  to  act  as  executor,  and  main- 
tain actions  and  exercise  all  other  rights  of  an  executor.  This 
shows  that  the  office  of  executor  is  not  forfeited ;  and  if  his 
testator  were  himself  an  executor,  he  would  represent  him  in 
that  capacity. 

The  only  question  upon  which  doubt  can  be  entertained  is, 
whether  an  executor,  having  been  convicted  of  felony  after  the 
death  of  the  testator,  is  in  a  condition  fo  ask  for  probate.  His 
rights  are  derived  firom  the  wiQ  and  not  from  the  probate. 
Before  probate  he  is  in  possession  of  all  the  testator^s  goods, 
and  may  bring  trover  or  detinue ;  but  for  such  things  as  lie  in 
action,  although  he  may  commence  he  cannot  maintain  an 
action  before  probate.    He  may  before  probate  pay  debts,  and 
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V. 
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receive  or  release  debts.     His  office^  then^  not  being  forfeited,      18611 

and  his  right  to  exercise  the  functions  of  an  execator  remain-    ^J^^^j 

ing  unimpaired,  notwithstanding  an  attainder,  it  is  diflScult  to 

find  any  satisfactory  reason  why  the  party  so  entitled  should 

not  be  allowed  to  perfect  his  title  as  executor,  by  proving  that  Tomlin  and 

the  testator  duly  executed  the  will  by  which  he  was  appointed. 

I  find  no  authority  for  saying  that  he  shall  not  be  admitted 
to  prove  the  wiU.  In  Swinburne,  pt.  5,  s.  4,  it  is  said  :  "  Who- 
"  soever  is  convicted  of  treason  or  felony,  as  he  cannot  make  a 
"  testament  or  last  will,  as  is  before  confirmed,  no  more  is  he 
"  capable  of  anything  disposed  of  by  testament  or  last  will. 
''  But  if  a  man  being  attainted  of  felony  be  admitted  to  his 
*'  clergy,  I  suppose  that  he  lawfully  may  be  an  executor."  By 
a  note  it  appears  that  a  felon,  not  admitted  to  his  clergy, 
being  condemned  to  death,  was  considered  as  dead,  and  there- 
fore incapable  of  beiug  an  executor,  a  reason  which  is  no 
longer  applicable  to  the  subject. 

I  am  for  these  reasons  of  opinion  that  the  present  plaintiff, 
having  been  appointed  executor,  his  ofSce  being  in  aider  droit, 
was  not  forfeited  by  the  conviction  of  felony ;  that  he  is  still 
entitled  to  exercise  the  rights  of  an  executor,  and  that  he  has  a 
right  to  perfect  his  title  by  proving  in  this  Court  the  due  exe- 
cution of  the  will  by  which  he  was  appointed.  I  must  allow 
the  demurrer. 


In  the  Goods  of  John  Moss  Winn  (deceased).  July  8  and  ll. 

Will — Condition  precedent. — Evidence.  In  the  Goods  of 

John  Moss 

Where  a  will  is  expressed  to  take  effect  during  absence  on  a  particular  ^^^^' 

voyage,  and  the  writer  returns  to  England,  the  Court  cannot  admit 

parol  evidence  to  show  the  writer's  intention  of  adhering  to  that  will 

during  a  subsequent  absence. 

John  Moss  Winn  duly  executed  a  testamentary  paper  bear- 
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1861.      ing  date  the  18th  of  Deoember,  1849>  oommencing  in  the 

JUySMd  11.  following  words:— "Be  it  known  nnto  all  men  that  I,  John 

In  the  Goods  of ''  Mo8S  Winn,  of  Birkenhead,  in  the  conntj  of  Chester,  formerly 

WwK  ^***     ''  *  bookkeeper,  bnt  now  out  of  business,  being  on  the  eve  of 

"  embarking  for  San  Francisco,  South  America,  or  Mexico,  do 

"  hereby,  in  the  case  of  my  decease  during  my  absence  being 

"  fully  ascertained  and  proved,  do  and  will  over  the  whole  of 

"  my  furniture,  etc.,  or  any  property  of  whatsoever  descrip- 

'*  tion,''  for  the  joint  support  of  his  wife  and  children  during 

the  wife's  widowhood,  and  in  case  of  her  second  marriage  for 

the  children,  and  appointed  his  brother  William  Henry  Winn 

and  a  Mr.  M'Culloch,  executors. 

John  Moss  Winn  sailed  for  San  Francisco  in  Januaiy  1850, 
the  will  being  deposited  with  his  brother.  He  returned  to 
England  in  June  1852,  and  William  Winchester,  who  was  one 
of  the  attesting  witnesses  of  the  will,  deposed  that  during  John 
Moss  Winn's  stay  in  England,  he  frequently  mentioned  to  the 
deponent  that  he  intended  the  will  made  by  him  on  the  18th 
of  December,  1849,  prior  to  his  going  to  San  Francisco,  and 
which  was  then  deposited  with  his  brother  William,  to  con- 
tinue in  force  in  case  of  his  death  during  the  time  he  should 
be  away  on  a  voyage  he  then  intended  to  make  to  Australia. 

In  July  1852,  Winn  left  England  for  Australia,  and  the 
last  thing  which  had  been  heard  of  him  was  a  letter  firom  him 
received  by  his  wife,  which  bore  date  the  11th  of  September, 
1853.  Thus,  in  the  end  of  1860,  the  presumption  of  law  arose 
that  he  was  dead.  William  Winn  died  in  August  1852,  and 
the  paper  in  question  was  found  among  his  papers  by  his 
executor,  who  handed  it  to  M'Culloch,  who  renounced  the 
executorship,  and  the  widow  now  asked  for  letters  of  adminis- 
tration with  the  will  annexed. 

Dr.  Swabey  moved  accordingly :  He  cited  Sir  John  Nicholl's 
remarks  in  Strauss  v.  Schmidt,  S  Phill.  217 :  '*  Courts,  how- 
'*  ever,  are  cautions  how  they  construe  conditions  of  this  sort. 
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"I  have  looked  whether  it  is  an  absolute  condition^  or  depen-      1861. 
"dent  on  any  particular  motive  operating  at  the  time.  It  does  ^'^^*" 
''  not  say  it  is  to  take  place  only  in  the  event  of  his  dying,  in  tin  Goods  of 
"  If  on  the  return  of  the  deceased  in  1802,  by  subsequent  acts,  ^^"h.^"*" 
"  he  has  recognized  these  papers,  I  should  not  hold  his  return 
''to  be  such  a  defeasance  as  to  invalidate  the  will.'' 

Sir  C.  Cresswsll  :  In  the  present  case  the  condition  seems 
absolutely  a  condition  precedent.  Again,  can  I,  since  the  Wills 
Act,  admit  evidence  of  such  declarations  of  the  deceased  as 
are  now  before  me?  Would  it  not  be  making  a  will  by  word 
of  month  f    You  had  better  consider  this  point. 

Dr.  Swabey,  referring  to  Parsons  v.  Lanoe,  1  Ves.  sen.  190,  ^^y  ^^* 
said  that  in  that  case  Lord  Hardwicke  held  similar  words, 
"KI  die  before  my  return  from  my  journey  to  Ireland,"  to 
be  an  absolute  conditioQ,  and,  under  the  Statute  of  Frauds, 
considered  that  he  was  not  at  liberty  to  admit  parol  evidence 
to  show  adherence  after  the  return  from  Ireland.  Thus, 
unless  the  Court  can  in  the  present  case  disconnect  the  words 
"  during  my  absence  *'  from  the  "  San  Francisco  or  "  Mexico," 
it  would  seem  that  Parsons  v.  Lanoe  must  govern  it. 

Sin  C.  Crbsswell  :  I  am  afraid  it  must  be  so.  The  Court 
is  unwilling  by  reason  of  such  expressions  to  set  aside  testa- 
mentary papers,  which  probably  contain  the  deceased's  inten- 
tions, but  the  present  words  are  too  clear  to  admit  of  any 
doubt  as  to  their  legal  construction. 

Motion  refused. 
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1861. 

March  20  tnd 

^'^y^,  HawARDEN  V.  DUNLOP. 

April  24. 

HawImih    ^^^  ^  alleged  Executor  to  prove  Will. — Motion  to  stay 
V.  Proceedings. — LU  alibi  pendens. — Motion  to  raise  question 

DUNLOP.  ^  _         ...         _ 

of  Domunl. — Practice. 

It  is  no  stay  of  proceedings  in  a  teBtamentaiy  suit  commenced  by  the 
next  of  kin  in  this  Court,  that  the  defendant,  the  alleged  executor  of 
a  will,  has  filed  a  petition  in  a  commissary  court  in  Scotland,  to  ob- 
tain confirmation  of  the  same  instrument. 

When  an  alleged  executor  is  cited  by  the  next  of  kin  to  prove  a  will, 
and  has  appeared,  he  cannot  try  the  question  of  the  domicil  of  the 
alleged  testator  before  propounding  the  will. 

This  was  a  question  arising  out  of  a  testamentary  suit  com- 
menced by  a  citation,  dated  the  8th  of  February,  1861,  taken 
out  on  behalf  of  Viscountess  Hawarden,  reciting  that  John 
Fleeming  Baron  Elphinstone,  in  the  peerage  of  Scotland,  late 
of  Bournemouth,  in  the  county  of  Hants,  died  on  the  18th 
of  January,  1861,  a  bachelor,  without  a  father,  leaving  his 
mother  (now  Mrs.  Eaton),  and  Lady  Hawarden,  one  of  his 
sisters  and  one  of  the  persons  entitled  in  distribution  in  case 
he  died  intestate,  him  surviving,  and  calling  upon  George 
Dunlop,  of  Edinburgh,  to  appear  and  propound  a  paper  wri- 
ting alleged  to  have  been  executed  by  Lord  Elphinstone  on 
the  13th  of  February,  1854,  as  a  will  or  mortis  causd  disposi- 
tion and  settlement  in  the  Scotch  form,  in  which  Geoige 
Dunlop  was  sole  executor  and  universal  legatee. 

Dr.  PhUlimore,  Q.C.  {Mr.  C.  E.  Coleridge  with  him),  on 
behalf  of  the  defendant,  Mr.  Danlop,  now  moved  the  Court  to 
order  proceedings  in  this  court  to  be  stayed,  on  the  ground 
that  a  petition  had  been  presented  on  the  28th  of  January,  by 
Mr.  Dunlop,  with  a  view  of  proving  this  will,  to  the  Commis- 
sary of  Dumbartonshire.  Mrs.  Bontine,  another  sister  of 
the  deceased,  had  entered  a  caveat  in  that  court,  and  Lady 


Hawakdki 

9, 
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Hawarden  had  appeared  as  an  objector.  It  is  necessary  to  call  1861. 
attention  to  the  Confirmation  and  Probate  Act,  1858  (21  ^J^p^"J 
&  22  Vict.  c.  56).  Section  9  enacts,  "That  from  and  after 
"the  date  aforesaid,  it  shall  be  competent  to  include  in 
"the  inventory  of  the  personal  estate  and  effects  of  any  Bohiof. 
"  person  who  shall  die  domiciled  in  Scotland,  any  personal 
"estate  or  effects  of  the  deceased,  situated  in  England  or 
"  Ireland,  or  both ;  provided  that  the  person  applying  for  con- 
"  firmation  shall  satisfy  the  commissary,  and  the  commissary 
"  shall,  by  his  interlocutor,  find  that  the  deceased  died  domi- 
"ciled  in  Scotland,  which  interlocutor  shall  be  conclusive 
"  evidence  of  the  fact  of  domicil,"  etc.  Section  10.  "  From 
"  and  after  the  date  aforesaid,  when  any  confirmation  of  an 
"  executor  of  a  person  who  shall  in  manner  aforesaid  be  found 
"  to  have  died  domiciled  in  Scotland  (which  includes,  besides 
"  the  personal  estate  situated  in  Scotland,  also  personal  estate 
"situated  in  England),  shall  be  produced  in  the  principal 
"  Court  of  Probate  in  England,  and  a  copy  thereof  deposited 
"  with  the  registrar,  together  with  a  certified  copy  of  the  in- 
"terlocutor  of  the  commissary  finding  that  such  deceased 
"  person  died  domiciled  in  Scotland,  such  confirmation  shall 
"  be  sealed  with  the  seal  of  the  said  Court,  and  returned  to 
"  the  person  producing  the  same,  and  shall  thereafter  have  the 
"like  force  and  effect  in  England  as  if  a  probate  or  letters  of 
"  administration,  as  the  case  may  be,  had  been  granted  by  the 
"said  Court  of  Probate."  We  submit,  a  Scotch  court  ol 
Competent  jurisdiction  has  seisin  of  the  cause.  It  may  be 
that  the  commissary  court  can  only  inquire  into  the  formal 
execution  of  the  document,  and,  under  the  sections  referred 
to,  into  the  question  of  domicil.  But  further  questions  that 
might  arise  of  incapacity,  undue  influence,  etc.,  would  be 
carried  before  the  Court  of  Session  by  a  summons  of  re- 
duction. Suppose  the  commissary  in  Scotland  is  satisfied 
that  the  Scotch  domicil  is  made  out,  and  the  confirmation, 
with  his  interlocutor,  is  brought  down  here,  the  Court  has 

VOL.  II.  M 
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1861.      held  that  it  would  be  bonnd  to  affix  its  seal;  that  in  such 
ind  A^  2!.^  ^^^®®  ^*  ^^  merely  ministerial ;  but  if  the  present  suit  goes  on 

here,  the  question  of  domicil  may  be  raised,  and  your  Lord- 

wAuiMN    gj^jp  ^^y  come  to  a  conclusion  contrary  to  that  to  which  you 
DiJHLOp.     ^1  already  have  affixed  your  seal.     At  all  events,  it  seems  a 
matter  within  the  discretion  .of  the  Court. 

Mr.  Anderson,  Q.C.,  for  the  plaintiff,  amtrh:  Lis  albi 
pendens,  to  be  effectual  as  a  ground  for  stay  of  proceedings, 
must  be  lis  ad  idem ;  it  is  admitted  that  the  jurisdiction  of  the 
Commissary  Court  is  of  a  limited  or  inferior  nature,  and  can- 
not give  the  same  remedies  in  a  testamentary  suit  that  the 
Court  of  Probate  can  give.  A  summons  of  reduction  is  an  in- 
dependent  and  distinct  proceeding,  and  is  not  allied  to  have 
been  taken.  Again,  the  lis  asserted  is  in  a  foreign  country 
{Cox  V.  Mitchell,  7  C.  B.  (N.  S.)  55).  TJie  proceedings  in 
Scotland  are  taken  by  the  person  who  is  defendant  here;  he 
is  dominus  litis  there,  and  may  withdraw  those  proceedings. 
Why  am  I,  who  am  dominus  litis  here,  to  be  stayed  from 
going  on  with  this  suit  because  there  is  a  suit  in  a  foreign 
country  over  which  I  have  no  control  ? 

Dr.  Phillimore  in  reply. 

Sir  C.  Cresswell  :  This  motion  is  addressed  to  the  dis- 
cretion of  the  Court,  and  I  will  take  time  to  consider  it,  but 
my  present  impression  is  in  favour  of  Mr.  Anderson.  It  seenis 
strange  that  I  should  refuse  to  the  plaintiffs  here  the  privi- 
lege of  going  on  with  their  suit  because  one  point  which  will 
probably  arise  in  it  is  now  in  litigation  in  another  suit  in  an- 
other country.  I  know  of  no  principle  on  which  I  should  be 
'  justified  in  saying  that  the  suit  should  not  go  on.  What  may 
result  afterwards  is  another  question.  Our.  adv.  vuU, 

Mtroh  27.         Sir  C.  Cresswell  :  On  considering  these  papers,  I  see  no 
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leaaon  to  change  the  opinion  which  I  intimated  on  a  pre-      1861. 
▼ioua  day.    This  motion  must  be  rejected,  and  I  think  with  ^^l^pril  24J 

coats.  

Hawakdxn 

V, 

Dr.  PkUKmore,  Q.C.  {Mr.  C.  E.  Coleridge  with  him),  moved     ^^ni^'- 
the  Court  to  order  the  question  of  domidl  to  be  first  tried.     ^P*^  ^• 
In  Dff  Banneval  v.  De  Banneval,  1  Curt.  856,  the  question  of 
domicil  was  raised  by  act  on  petition,  independently  of  any 
other  question,  and  decided. 

Mr.  Anderson,  Q.C.,  contri :  At  all  events  the  motion  is 
premature.  The  plaintiff  calls  upon  the  defendants  to  pro- 
pound a  will  if  he  thinks  it  his  interest  to  do  so,  and  he  says, 
''  I  will  propound  a  domicil.^'  At  present  we  don't  know 
what  issues  are  to  be  tried. 

SiK  C.  Crbsswbll  :  I  think  the  motion  is  premature.  In 
De  Bonneval  v.  De  Bonneval  the  will  seems  to  have  been  be- 
fore the  Court.  In  this  case  I  think  the  will  must  be  pro- 
pounded. 


Lewis  v.  Lswis  (on  Motion). 
WiU. — Subscribed  Witness. — Execution. 

Hie  attesting  witnesses  to  a  will,  not  bemg  able  to  write,  held  the  top 
of  the  pen  while  the  writer  of  the  will  subscribed  their  names,  and 
the  Court  held  that,  as  the  witnesses  took  some  share  in  the  act  of 
writing,  it  could  not  determine  on  the  more  or  less,  and  that  the  at- 
testation and  subscription  were  good. 

This  was  a  question  arising  on  the  mode  in  which  the  at- 
testing witnesses'  names  were  written  to  the  will  of  Lewis 
Lewis.  The  due  execution  by  mark  of  the  testator  in  the 
presence  of  the  two  witnesses,  John  Lloyd  and  John  Jones,  was 

M  2 


May  80. 
Lewis 

V. 

Lewis* 
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1 861 .  deposed  to  by  William  Croft,  the  writer  thereof,  who  also  deposed 
^^'  as  follows :— "  I,  the  said  William  Croft,  fturther  say  that  the 
Lbwis  "  several  signatures  of  the  said  attesting  witnesses  to  the  said 
j^^jg  *'  will  were  made  in  the  following  manner ;  that  is  to  say,  I,  the 
^'  said  William  Croft,  wrote  the  name  of  each  witness  whilst 
''he  (the  witness)  at  the  same  time  had  hold  of  the  pen  with 
''which  the  name  was  being  written  in  his  hand,  and  that 
"  daring  the  whole  time  the  signature  was  being  so  written/' 
John  Lloyd,  the  surviving  subscribed  witness,  deposed : — "  I, 
"  the  said  John  Lloyd,  for  myself  say  the  statements  contained 
"  in  the  foregoing  paragraphs  of  this  affidavit  as  to  the  execn- 
"  tion  of  this  will  and  as  to  the  signatures  of  the  attesting 
"  witnesses  are  quite  correct ;  for  I  well  remember  that  upon 
"  the  occasion  of  the  execution  of  the  said  will,  I  and  the  said 
"  John  Jones,  not  being  able  to  write,  we  requested  the  said 
"  William  Croft  to  write  our  names,  each  of  us  at  the  same 
"  time  holding  the  pen  as  his  name  was  written/' 

Dr.  Wambey  submitted  that  this  was  a  valid  subscription. 
In  the  goods  of  Kilher,  6  N.  C.  15,  Sir  Herbert  Jenner  re- 
jected a  motion  for  probate  where  a  will  was  produced  with 
the  names  of  the  attesting  witnesses  written  in  a  similar  man- 
ner. It  appeared  there,  however,  that  the  witnesses  could 
write,  and  there  were  other  circumstances  of  suspicion  which 
seem  to  have  led  Sir  Herbert  Jenner  to  reject  that  motion, 
rather  than  the  mere  fact  of  the  subscribed  witnesses'  names 
being  so  written. 

JaiM  12.  Sir  C.  Cresswell  :  In  this  case  Dr.  Wambey  moved  for 

probate.  It  was  a  question  as  to  due  execution.  The  attest- 
ing witnesses,  who  could  not  write,  held  the  pen  at  the  top, 
while  the  pen  was  f^uided  to  write  the  name.  In  Harrison 
V.  Elmn,  3  Q.  B.  117,  the  will  had  the  names  of  two  parties. 
Croft  and  Galor,  subscribed  as  witnesses.  Croft  had  written 
his  own  name,  but  Galor,  who  was  called  as  a  witness,  said 
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that  Croft  held  his  (Oalor's)  hand,  "  and  wriggled  it  about  on      1861. 
"  the  paper/'     Oalor  could  not  write  or  read,  and  a  jury,  and      '^^^' 
subeequently  the  Court,  held  it  to  be  a  good  attestation.     In       Lewis 
the  present  ease  I  think  the  affidavits  show  that  the  party,  by       liw» 
holding  the  pen,  was  taking  some  share  in  the  act  of  writing, 
and  I  cannot  distinguish  as  to  quantum. 

Motion  granted. 


In  the  Groods  of  James  Jones  (deceased),  on  Motion.  May  80  and 

Jane  6. 

Will. — Trustee  for  specific  purpose, — Executor  according  to       

.«     .  Li  the  Goods  of 

tne  tenor.  j^^^  j^,,. 


JAMSS  J0HI8. 


Where  the  whole  personal  property  is  left  to  a  trustee  on  trust  for 

specific  purpose,  and  no  executor  is  named  in  the  will,  such  trustee      .  4^  ^^-^    ^ 

is  not  entitled  to  probate  as  executor  according  to  the  tenor.  ^      *^   ^ 

SxMBLS,  to  constitute  an  executor  according  to  the  tenor,  there  must 

-     I  ''        '  "'. 
be  words  importing  a  general  power  to  receiye  and  pay  what  is  due 

to  and  from  the  estate. 

In  this  case  James  Jones,  of  the  parish  of  Orosmont,  in  the    ^  ^ 
county  of  Monmouth,  labourer,  left  a  will  in  the  following  ^      ^ 

words : — "  This  is  the  last  will  and  testament  of  me,  James  5r  ^^"^  ^  /^"^ 
"  Jones,  of  Orosmont,  in  the  county  of  Monmouth.     I  give    ^y{^ 
" and  bequeath  to  my  dearly-beloved  brother  Thomas  Jones,     yt^^c  /  ^C^J  / 
''  all  my  money,  notes  of  hand,  and  all  securities,  together 
''  with  all  other  effects,  my  property,  in  trust,  to  be  equally 
''  divided  by  him  between  himself  and  all  others  of  my  sur- 
''  viving  brothers.    In  witness  whereof/'  etc. 

Mr.  Henry  James  now  moved  the  Court  to  grant  probate 
to  Thomas  Jones  as  executor  according  to  the  tenor.  He  re- 
ferred to  Williams  on  Executors;  5th  edit.  p.  209^  and  cases 
there  cited. 
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1861.  Sib  C.  Cresswell  :  I  doubt  whether  the  principle  of  anj 

^June  "*   reported  case  reaches  this.    Here  is  a  specific  trust,  without 
— —       any  general  power  to  receiye  or  pay.    If  you  can  find  any 
jAms^JoNEs*^  more  direct  authority,  the  motion  may  be  renewed. 

Jime  12.  Sib  C.  Cresswell  :  This  was  an  application  for  probate  to  a 
person  who  claimed  as  executor  according  to  the  tenor.  The 
cases  on  the  subject  have  proceeded  on  very  fine  distinctions. 
The  nearest  in  its  circumstances  to  the  present  which  I 
can  find  is  Boddicoti  and  Hamilton  y.  Dalzeel,  2  Sir  O.  Lee, 
294.  In  the  judgment  I  find  the  following  remark : — **  I  was 
'^  of  opinion  that  there  were  no  words  in  the  will  to  make  the 
"  trustees  executors.  They  had  only  power  to  pay  what  was 
''vested  in  them  as  trustees  to  the  particular  persons  for 
''  whose  use  they  held  it,  but  not  a  general  power  to  receive  and 
''  pay  what  was  due  to  and  from  the  estate,  which  is  the  office 
''  of  an  executor."  I  think  that  case  must  govern  the  present, 
and  I  reject  the  motion  for  probate  to  Thomas  Jones  as  ex- 
ecutor according  to  the  tenor. 

Motion  ryected. 


Eliea  Bailet. 


June  12.  In  the  Goods  of  Eliza  Bailet,  Spinster,  deceased  (on 

In  thiols  of  Motion). 

Will.— Verdict  qfFdo  de  9e.— Executor.— Probate. 

The  executor  of  the  will  of  a  person  foond/efo  (20  «0  by  the  verdict  of  a 
coroner's  inquest  is  entitled  to  probate  thereof,  though  the  effect  of 
the  verdict  is  to  work  a  forfeiture  of  the  personal  property  of  the  de- 
ceased to  the  Crown. 

There  is  a  distinction  between  the  operative  effect  of  a  testamentary 
paper  and  its  title  to  probate. 

In  this  case  Eliza  Bailey  had  made  her  will,  dated  the  9th 
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of  February,  1860.     By  it  she  left  various  small  pecuniary      1861. 
legacies,  and  "  as  to  the  rest,  residue,  and  remainder  of  my  es-     J^^e^. 
"  tate  and  effects,  both  real  and  personal,  of  or  to  which  I  am  i^  the  Goods  of 
*'  now  or  at  the  time  of  my  decease  may  be  seised,  possessed,  *^"*^  Bajwt. 
"  or  entitled,  I  give,  devise,  and  bequeath  the  same,  and  every 
'^  part  thereof,  unto  Mary,  the  wife  of  John  Usher,  her  heirs, 
'^  etc.,  to  and  for  her  and  their  own  use  and  benefit  absolutely. 
''And  I  appoint  the  said  John  Usher  sole  executor  of  this  my 
''  will,  to  whom,  his  heirs,  executors,  administrators,  and  as- 
''  signs,  I  devise  all  estates  vested  in  me  as  trustee  or  mort- 
''  gagee,  subject  to  the  trusts  and  equities  affecting  the  same 
"respectively,  and  I  revoke  all  former  wills,  codicils,"  etc. 
Eliza  Bailey  died  on  or  about  the  5th  of  May,  1860.    A  co- 
roner's inquest  was  held  on  view  of  the  body,  and  the  jury 
returned  a  verdict  of  felo  de  se,  the  effect  of  which  would  be 
forfeiture  of  the  goods  and  chattels  belonging  to  the  deceased 
to  the  Crown. 

John  Usher  petitioned  the  Lords'  Commissioners  of  her 
Majesty's  Treasury,  and  on  their  representation,  a  warrant 
was  granted  by  the  Crown,  reciting  the  £eu^  of  the  inquest 
and  verdict  and  the  will,  legacies  and  executorship,  and  pro- 
ceeding ''to  give  and  grant  unto  the  said  John  Usher  all  our 
"  right,  title,  interest,  property,  claim,  and  demand  whatsoever 
"  of  or  belonging  to  the  said  Eliza  Bailey  at  the  time  of  death, 
"  to  hold  the  same  premises  hereby  granted  unto  and  to  the 
"  said  John  Usher  to  the  intent  that  he  the  said  John  Usher 
"  may  obtain  letters  of  administration  of  the  goods,  chattels, 
"and  credits  of  or  belonging  to  the  said  Eliza  Bailey  at  the 
"  time  of  her  death,  from  all  or  every  court  or  courts  com- 
"  petent  or  willing  to  grant  the  same,  both  in  England  or  else- 
"  where,  for  the  benefit  of  the  creditors  of  the  said  deceased, 
"  and  the  legatees  named  her  said  will,  and  to  be  applied  in 
"  such  manner  and  with  all  such  powers  and  authorities  in  all 
"respects  as  the  same  would  be  applicable  in  case  the  same 
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1861.       '^  did  not  belong  to  ns^  and  as  if  the  said  Eliza  Bailey  had  died 

June  12.      ''possessed  thereof,  and  without  having  killed  .herself  with 

In  theOoods  of "  nialice  aforethought,  and  as  if  the  said  will  had  been  good 

Bliza  Bailbt.  «c^d  ^^YA^  ^j  letters  of  administration  with  the  said  will 

"  annexed  had  thereupon  been  duly  granted  to  him,  the  said 

^^said  John  Usher^  provided  always    that   the    said    John 

*'  Usher  shall  pay  stamp  duty,''  etc.     Upon  application  to  the 

registry  under  these  circumstances  for  probate,  a  difficulty 

was  felt  as  to  what  grant  should  be  made,  and  the  matter  now 

came  before  the  Court  on  motion. 

Dr.  Swabey  submitted  that  the  executor  was  entitled  to 
probate  irrespective  of  the  Queen's  warrant.  That  might  be 
necessary  for  the  beneficial  enjoyment  of  the  personal  property 
of  the  deceased,  but  did  not  affect  the  present  question.  There 
are  some  dicta  in  the  books  against  the  executor,  as  in 
1  Williams  on  Executors  (5th  edit.),  p.  56,  after  stating  that 
traitors  and  felons  from  the  time  of  their  conviction  are  inca- 
pable of  making  testaments^  *^  neither  can  a  felo  de  se  make  a 
"  will  of  goods  and  chattels,  for  they  are  forfeited  by  the  act 
"  and  manner  of  his  death,  although  he  may  make  a  devise  of 
"  his  lands,  for  they  are  not  subjected  to  any  forfeiture;  and 
"  if  (a  convict  felon)  hath  goods  as  executor  to  another,  the 
*'  the  same  are  not  forfeited  by  conviction,  whence  it  follows 
"  that  of  such  goods  he  may  make  his  will."  And  in  4  Fhilli- 
more's  Burns's  Eccl.  Law,  75,  *'  If  a  man  do  willingly  kill  him- 
"  self,  his  testament,  if  he  make  any,  is  void  both  concerning 
'^  the  appointment  of  the  executor,  and  also  concerning  the 
''  legacy  or  bequest  of  any  goods,  for  they  are  confiscate,"  and 
Swinburne,  p.  106,  is  there  referred  to.  But  it  is  submitted 
that  the  principle  of  law  is  more  accurately  expressed  in 
Toller's  Law  of  Executors  and  Administrators,  p.  11,  "  Nor 
''shall  the  will  of  a/efo  de  se,  so  far  as  it  respects  goods  and 
''chattels,  have  any  operation;"  and  in  2  Steph.  Com.  (edit. 
1842),  p.  238,  where  on  the  capacity  of  persons  to  be  testators 
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there  is  the  following  note : — "  Blackstone  also  mentions  con-       1861. 
"  viction  of  treason  or  felony  as  a  ground  of  incompetency,      J™12. 
''  bat  this  is  not  properly  an  incapacity,  it  is  a  case  of  forfei-  in  theGoocb  of 
"  ture  of  goods/'   The  distinction  between  the  operative  effect  ^^  ®^^'- 
of  a  testamentary  paper  and  its  title  to  probate  is  well  esta- 
blished, and  this  Court  has  primarily  and  generally  to  deal 
with  the  latter  only.   Again,  the  executor  may  be  a  representa- 
tive of  previous  testators,  and  entitled  as  under  the  present 
willy  to  trust  properties,  to  deal  with  which  probate  may  be 
necessary.     There  are  reported  cases  which  indirectly  show 
that  there  may  be  an  administrator  or  an  executor  of  Kfelo  de 
se.    It  was  Lord  Coke's  opinion  that  an  inquisition  of  felo  de 
$e  taken  before  the  coroner  upon  sight  of  the  body  is  not  tra- 
versable, but  is  conclusive  upon  the  executors  and  administra- 
tors of  the  deceased  (3  Inst.  55).     Lord  Hale  however  was  of 
a  different  opinion  (1  Hale,  Fleas  of  the  Crown,  416) ;  and 
the  following  cases  adopted  the  latter  view,  and  admit  adminis- 
trators or  executors  of  Afelo  de  se  to  remove  the  inquisition  by 
certiorari  and  traverse  it,  in  order  to  which  it  would  seem 
that  administration  or  probate,  as  the  case  may  be,  must  have 
been  granted.   R.  v.  Parker,  2  Lev.  140;  R.  v.  Aldenham,  ib. 
152,  and  R.  v.  Ripley y  Skinner,  45;    and  in  Sir  William 
Darcy's  Case,  1  Freeman,  B.  in  Ch.  28,  it  appears  that  the 
courts  of  equity  would  recognize  an  administrator  of  a  felo 
dese. 

Sir  C.  C&esswell  :  In  my  opinion  the  executor  is  entitled 
to  probate. 
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{Btfore  the  Judge  Obdikabt.) 
SoPWITH  V.  SoPWlTH. 

Petition  for  Restitution  of  Conjugal  Rights. — Answer  alleging 
Petitioner's  Adultery. — Reply  of  Estoppel. — Demurrer. 

B.  petitioned  for  restitution  of  conjngal  rights,  C.  in  answer  alleged 
(inter  alia)  B.'s  adultery  between  certain  dates.  B.  replied,  by  way 
of  estoppel,  tbat  the  same  charges  of  adultery  had  been  put  in  issue 
in  a  suit  for  judicial  separation  brought  by  C.  against  him,  in  which 
she  had  failed  to  prove  the  adultery.  On  demurrer  to  this  reply  of 
estoppel,  the  Court  OTerruled  the  demurrer,  and  held  that  G.  was  not 
entitled,  in  answer  to  the  petition  for  restitution,  to  allege  the  same 
facts  of  adultery  which  she  had  failed  to  prove  in  the  previous  suit ; 
but 

Sbhblb,  if  the  identical  issue  were  triable  by  different  evidence  in  the 
one  case,  and  in  the  other,  the  doctrine  of  estoppel  would  not  apply. 

This  was  a  question  arising  on  the  pleadings  in  a  suit  for 
restitution  of  conjugal  rights^  brought  by  Henry  Lindsell 
Sopwith  against  Matilda  Sopwith.  The  petition,  dated  the 
3rd  of  February,  1860,  alleged  the  marriage  of  the  parties 
on  June  the  25th,  1857,  cohabitation  till  the  18th  of  May, 
1858,  and  that  since  that  date  the  wife  had  withdrawn  her- 
self, etc.,  and  concluded  with  the  usual  prayer. 


SOFWITH 

9. 
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The  answer  of  the  wife,  dated  Febraarj  the  29th,  I860,      1860. 
admitted  her  withdrawal  in  fact,  but  justified  such  withdrawal  I^o^«™'>«'  7. 
hy  alleging  that  her  husband  had,  on  divers  occasions  since      ^g^^ 
the  25th  of  June,  1857,  committed  adultery  with  one  M.  A.     ^^  24, 
Prickett ;  that  on  divers  occasions  between  August  the  1st, 
1857,  and  December  the  20th,  1857,  he  met  the  said  M.  A. 
Prickett  in  London,  and  committed  adultery  with  her ;  that     8oFwmi, 
during  the  years  1858  and  1859  the  said  M.  A.  Prickett 
habitually  visited  the  said  H.  L.  Sopwith  at  his  residence  at 
Tunbridge  Wells,  and   that  on  divers  occasions  they  com- 
mitted adultery;   that  between  April  the  1st,   1858,   and 
March  the   1st,  1859,  the  said   H.  L.  Sopwith  frequently 
visited  the  said  M.  A.  Prickett  at  her  residence  at  Tunbridge 
Wells,  and  on  divers  occasions  committed  adultery ;  that  in 
or  about  the  month  of  April,  1858,  the  said  H.  L.  Sopwith 
and  the  said  M.  A.  Prickett  committed  adultery  in  a  certain 
building  at  Tunbridge  WeUs  aforesaid ;  that  in  or  about  the 
month  of  April,  1858,  the  said  H.  L.  Sopwith  committed 
adultery  with  the  said  M.  A.  Prickett  in  a  certain  place 
called  Jack  Wood  Quarry,  at  Tunbridge  Wells,  aforesaid; 
that  in  or  about  the  month  of  June,  1858,  the  said  H.  L. 
Sopwith  committed  adultery  with  the  said  M.  A.  Prickett  in 
the  said  Jack  Wood  Quarry. 

Wherefore  the  respondent  prayed  a  judicial  separation,  by 
reason  of  such  adultery. 

In  a  further  answer  dated  July  the  2nd,  1860,  the  respon- 
dent alleged  that  on  divers  occasions  between  June  the  29th, 
1857,  and  June  the  29th,  1859,  the  said  H.  L.  Sopwith  com- 
mitted adultery  with  M.  A.  Prickett,  and  particularly^  as  here- 
inafter set  forth;  that  between  January  the  1st,  1858,  and 
June  the  29th,  1859,  the  said  M.  A.  Prickett  habitually 
visited  the  said  H.  L.  Sopwith  at  his  residence,  Tunbridge 
WeUs,  and  that  the  said  H.  L.  Sopwith  on  divers  of  such 
occasions  committed  adultery  with  the  said  M.  A.  Prickett, 
^  Words  in  italics  struck  out  by  order  on  July  11, 1860. 
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1860.      and  that  fipom  July  the  l$t,  1859,  to  December  the  Slst,  1859- 

NovmberT.  the  said  M.  A.  Prickett  resided  in  the  house  of  the  said 
And 
1861        ^'  ^'  ^^P^^^^  aforesaid,  and  habithally  committed  adultery. 

April  24.         The  petitioner,  in  his  reply,  denied  that  from  the  1st  of 

July>  1859,  to  the  81st  December,  1859,  he,  at  his  residence 

9,  at  Tunbridge  Wells,  habitually  committed  adultery,  etc. ;  and 
SopwiTH,  alleged,  secondly,  that  the  respondent  ought  not  to  be  ad- 
mitted to  allege  in  her  answer  adultery  committed  by  the 
petitioner  with  the  said  M.  A.  Prickett  previously  to  the  29th 
of  June,  1859,  for  that  on  the  29tli  of  June,  1859,  the  re- 
spondent  filed  a  petition  in  this  Court  against  the  petitioner, 
in  a  cause  of  judicial  separation,  on  the  ground  that  he  had 
committed  adultery  with  the  said  M.  A.  Prickett;  that  the 
petitioner,  in  his  answer  to  the  said  petition,  denied  the  adul- 
tery therein  alleged,  and  that  issue  having  been  joined  there- 
on, the  said  cause  was  tried  before  the  Judge  Ordinary,  with- 
out a  jury,  who  by  his  judgment,  delivered  on  the  24th  of 
December,  1859,  pronounced  that  the  said  alleged  adultery 
had  not  been  proved,  and  dismissed  the  petition.  Thirdly, 
similar  replications  as  to  the  other  charges  of  adultery  pleaded 
in  the  answer  up  to  the  29th  of  June,  1859. 

On  the  2nd  of  November  the  petitioner's  solicitors  were 
served  with  a  notice  that  the  respondent  would  move  the 
Court  by  counsel  to  direct  the  second  and  third  paragraphs 
of  the  replication  to  be  struck  out,  as  bad  in  law  and  irrele- 
vant to  the  issue  in  the  cause. 

On  this  motion  being  called  on  the  7th  of  November,  the 
Judge  Ordinary  directed  the  question  to  be  raised  by  de- 
murrer, that  the  whole  matter  might  appear  on  the  record  in 
case  of  its  going  before  the  Court  of  Appeal. 

The  case  accordingly  came  on  for  argument  on  demurrer. 

Dr.  Phillimore,  Q.C.,  and  Dr.  Spinks,  in  support  of  the 
demurrer,  contended  that  the  common-law  doctrine  of  es- 
toppel was  not  applicable  to  this  suit,  being  a  suit  other  than 
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for  dissolution  of  marriage^  and  therefore  to  be  governed  by  I860, 

the  principles  on  which  the  Ecclesiastical  Conrt  nsed  to  act  November  7. 

in  snch  matters.    Though  the  evidence  may  fall  short  of  adnl-  loai 

tery^  yet  it  may  establish  such  misconduct  as  would  induce  j^pru  24. 

the  Court  to  withhold  its  decree  for  restitution  of  conjugal  

rights.    They  iAted  Best  y.  Best,  1  AAA,  411',  Moore  v.  Moore,  ^^ 

8  Moo.  P.  C. ;  Forster  v.  Farster,  1  Const.  158 ;  BramweU  v.  So^^'"^- 
Bramwell,  8  Hagg.  618  ^  Dysart  v.  Dysart,  2  N.  C.  16. 

Dr.  Wambey,  in  support  of  the  estoppel :  A  judgment  of 
a  court  of  competent  jurisdiction  on  a  matter  directly  in  issue> 
is  conclusive  between  the  same  parties  upon  the  same  matter, 
and  the  principle  is  as  applicable  in  this  Court  as  in  any 
other  [Duchess  of  Kingston,  8  Smith's  L.  C.  424;  Buller's 
Nisi  Prius  (2nd  edit.)  288;  Outram  v.  Morewood,  8  East, 
846;  Marriott  v.  Hampton,  7  T.  R.  269;  Barrs  v.  Jackson, 
1  Phil.  582) .  The  argument  on  the  other  side  is  founded  on 
certain  dicta  to  the  effect  that  less  is  required  to  bar  a  suit 
than  to  maintain  one;  these  are  at  best  doubtful  [Barlee  v. 
Barlee,  1  Add.  801).  Cwr.  adv.  vidt. 

Thb  Judoe  Ordinary  gave  judgment :  This  suit  was  in-  April  24. 
stitnted  by  the  petitioner  for  restitution  of  conjugal  rights. 
The  respondent  by  her  answer  charged  the  petitioner  with 
having  committed  adultery  with  one  Mary  Ann  Prickett^  at 
various  places  and  on  various  occasions.  The  petitioner^  in 
leply^  traversed  some  of  the  matters  alleged^  and  as  to  others 
stated  in  substance  that  the  respondent  ought  not  to  be  ad- 
mitted to  allege  such  matters,  because  she  had  in  1859  filed 
her  petition  for  a  judicial  separation  from  the  present  peti- 
tioner, on  account  of  adultery  alleged  to  have  been  committed 
by  him  with  Mary  Ann  Prickett  on  the  same  occasions  as 
mentioned  in  her  present  answer ;  that  issues  were  joined  on 
those  identical  allegations,  which  were  tried  before  the  Judge 
Ordinary   without  a  jury,   who  decided  that   the   then  re« 
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spondent  had  not  committed  adultery  as  alleged,  and  dis- 
missed the  petition.  This  replication  was  demurred  to,  and 
the  petitioner  joined  in  demurrer.  On  the  argument  of  the 
case  before  me  it  was  not  denied  that  the  transactions  alleged 
in  the  original  petition  by  the  wife,  and  those  in  her  answer 
to  the  present  petition  to  which  the  estoppel  is  pleaded,  were 
identical;  and  it  was  admitted  that  if  the  doctrine  of  estoppel 
is  applicable  under  such  circumstances,  the  answer  could  not  be 
sustained.  But  it  was  contended  that,  according  to  the  princi- 
ples on  which  the  Ecclesiastical  Courts  proceeded,  and  which 
are  to  be  observed  by  this  Court  in  all  suits  and  proceedings 
other  than  proceedings  to  dissolve  any  marriage,  the  doctrine 
of  estoppel  is  inapplicable  in  this  case.  It  was  said  (and  there 
are  dicta  of  learned  judges  to  justify  the  assertion),  that  the 
same  strictness  of  proof  has  not  been  required  to  establish  a 
matter  pleaded  by  way  of  defence  as  when  the  same  matter  is 
alleged  in  the  petition,  and  therefore  it  does  not  follow  that 
the  respondent  may  not  be  able  to  establish  her  defence  char- 
ging the  petitioner  with  adultery,  although  she  failed  to  give 
such  evidence  of  it  as  would  suffice  to  support  her  petition  for 
judicial  separation;  and  if  that  be  so,  it  cannot  in  strictness 
be  said  that  the  question  now  to  be  dealt  with  has  been  already 
decided.  It  is  certainly  a  startling  proposition,  that  if  an 
issue  be  joined  as  to  the  same  identical  fact,  a  difTerent  amount 
of  evidence  is  necessary  to  sustain  the  issue  according  as  the 
averment  of  that  fact  is  made  by  the  plaintiff  or  defendant. 
I  am  not  aware  that  any  such  difference  has  ever  been  recog- 
nized in  a  common-law  court.  No  case  or  even  dictum  to 
that  effect  was  cited  at  the  bar,  but  reliance  was  placed  upon 
the  language  of  some  of  the  most  distinguished  persons  who 
ever  presided  in  the  ecclesiastical  courts  of  this  country. 
Still  no  case  precisely  in  point  was  cited.  K I  had  found  any 
such  I  should  have  considered  myself  bound  by  it ;  although 
I  cannot  but  think  that  great  inconvenience  would  result  from 
such  a  doctrine.    Suppose  an  issue  joined  on  the  allegation  of 
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adultery  made  by  the  respondent  and  tried  before  a  jury.       1860. 
What  amount  of  proof  is  to  be  required  ?     Surely  that  which   No?ember  7. 

ADA 

convinces  them  that  the  act  alleged  was  done;  and  the  same      ^gg^ 
must  be  the  rule  when  the  fact  is  alleged  by  the  petitioner.     April  27. 

Can  it  be  said  that  the  judge  is  to  tell  the  jury  in  the  latter       

case  that^  if  they  are  not  convinced^  they  must  negative  the  «. 
fact  all^ed^  but  that  in  the  former^  unless  they  are  satisfied 
of  innocence^  they  should  find  guilt?  I  do  not  believe  that 
any  of  the  dicta  to  be  found  in  the  reports  of  the  Ecclesiasti- 
cal Courts  will  warrant  such  a  conclusion.  One  of  the  earliest 
and  most  remarkable  proceeded  from  Sir  W.  Scott^  in  Forster 
T.  Forster,  1  Cons.  Rep.  144.  That  was  a  case  of  divorce 
brought  by  the  husband  against  the  wife^  by  reason  of  adul- 
tery. The  wife  recriminated,  and  pleaded  in  bar  a  similar 
charge  against  the  husband.  In  his  judgment  Sir  W.  Scott 
says :  ''  The  defence  sets  up,  secondly,  a  species  of  justification 
"  arising  from  similar  misconduct  of  the  husband,  which  cer- 
"  tainly  is  not  inconsistent  with  the  plea  of  denial,  for  it  is 
"  fairly  open  to  the  party  to  say  in  the  same  breath,  '  I  have 
'''not  committed  adultery;  but  if  I  have,  you  have  barred 
" '  yourself  of  the  remedy  you  pray,  by  your  own  misconduct 
" '  of  the  same  species ;  for  though  adultery  cannot  be  justified 
'' '  in  itself,  it  may  be  legally  justified  against  you  by  the  proof 
" '  that  you  have  produced  the  evil  of  which  you  pretend  to 
" '  complain.' "  The  learned  Judge  then  commented  on  the 
evidence  brought  to  prove  the  charge  made  by  the  wife,  and 
proceeded : — "  In  these  cases  I  am  to  understand  that  he  failed 
"  in  his  endeavours,  but  failed  from  no  want  of  purpose  or 
"  activity  on  his  own  part,  but  from  an  honest  and  powerful 
"  resistance  on  the  other.  These  instances,  therefore,  furnish 
"  a  strong  corroboration  to  the  conclusion  to  be  drawn  from 
''  the  other  case,  where  it  is  evident  that  no  such  resistance 
"  was  to  be  apprehended,  and  where  the  conquest  by  such  ar- 
"  guments  and  solicitations  and  bribes,  and  his  bodily  force, 
"  all  which  were  used,  must  be  presumed  to  be  easy.     But 
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"  even  if  no  such  definitive  presumption  attached,  I  should  be 
"  inclined  to  hold  that  the  general  conduct  of  the  husband,  as 
^'  shown,  is  quite  sufficient  to  support  a  plea  in  bar,  though 
"  not  sufficient  to  support  an  original  accusation  of  adul- 
"  tery.  For  it  is  a  principle  which  runs  through  a  variety 
'^  of  cases,  that  many  things  are  good  for  the  one  purpose 
'' though  deficient  for  the  other.  The  husband  who  enters 
"  the  court  with  a  criminal  imputation  on  the  conduct  of  his 
''  wife  must  purge  his  own  conduct  of  all  reasonable  imputation 
"of  the  same  nature ;  and,  if  he  complained  of  her  impurities, 
"  must  be  untainted  by  any  gross  impurities  of  his  own.  It 
"  is  a  satisfaction  to  find  this  doctrine  in  the  case  alluded  to, 
"  of  Lord  Leicester  and  Lady  Leicester^  laid  down  by  the  able 
"  person  who  then  presided  in  the  Court  of  Arches.  In  an 
**  accurate  note  of  his  judgment  I  find  it  expressly  laid  down, 
"  *  that  where  adultery  was  pleaded  by  way  of  recrimination 
" '  only,  to  bar,  it  was  not  necessary  to  prove  such  strong  facts 
*' '  against  the  plaintiff  as  would  be  sufficient  to  convict  the 
*' '  other  party  in  a  suit  for  divorce ;  for,  to  obtain  a  sentence 
'^ '  of  divorce,  the  husband  must  have  a  pure  character/ ''  I 
have  found  it  very  difficult  to  form  a  positive  opinion  as  to 
the  meaning  of  this  passage.  It  may  mean,  that  a  husband 
complaining  of  his  wife's  adultery,  if  his  own  conduct  is  im- 
peached, has  the  onus  probandi  cast  upon  him  at  least  to  this 
extent,  that  if  a  case  of  suspicion  is  made  out,  he  must  clear 
himself;  or  it  may  mean  that  a  wife  does  enough  to  bar  the 
husband's  claim  to  relief  by  showing  that  he  has  been  guilty 
of  impure  and  indecent  conduct,  although  not  of  the  act  of 
adultery.  If  the  latter  is  the  true  meaning,  it  would  seem  to 
follow  that  a  plea  imputing  misconduct  to  that  extent,  and 
not  alleging  adultery,  would  be  a  good  plea.  If  in  the  present 
case  Mrs.  Sopwith  had  been  advised  that  misconduct  short 
of  adultery  would  suffice  to  bar  her  husband's  petition,  no 
doubt  her  plea  would  have  been  in  that  form.  But  whatever 
be  the  real  meaning  of  the  passage  cited  firom  the  judgment 
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delivered  in  Forster  v.  Forsier,  the  decision  is  not  an  autho-  1860. 

rity  in  the  pi^esent  case,  for  there  Sir  William  Scott  clearly  ^**''^^^' 

was  of  opinion  that  the  evidence  established  the  adultery  of  iggi. 

the  husband;   and  the  passage  cited  is  inapplicable  to  the  April 24. 

present  case  on  another  ground,  for  here  the  husband  is  not       ~I~_ 
•     ^  .  ,  .     .     ,  .  1  Sopwim 

*'  entering  the  Court  with  a  cnminal  imputation  on  the  con-  9, 

"  dnct  of  his  wife,  and  is  not  called  upon  to  pui^e  his  own  S^^^""* 
'^  conduct  of  all  reasonable  imputation  of  the  same  nature/' 
There  are  also  several  cases  in  which  it  has  been  said  by 
learned  judges  that  offences  that  have  been  condoned  are  re- 
vived by  proof  of  a  less  stringent  nature  than  would  be  re- 
quired to  establish  an  original  chaise.  Thus  it  has  been  said 
that  adultery  condoned  may  be  revived  by  solicitation  of  chas- 
tity;  and  either  condoned  adultery  or  cruelty  may  be  revived 
by  acts  of  unkindness  and  harshness,  which  would  not  sustain 
a  petition  for  judicial  separation  on  the  ground  of  cruelty 
{Durant  v.  Durant,  1  Hagg.  783 ;  D'AguUar  v.  jyAguilar,  ib. 
773 ;  Bramwell  v.  Bramwell,  3  Hagg.  618).  But  it  is  remark- 
able that  in  none  of  these  cases  was  the  point  actually  decided. 
The  principle  upon  which  the  question  of  revival  of  condoned 
offences  depends  is  inapplicable  to  the  present  case.  All  con- 
donations are  held  to  be  conditional,  and  misconduct  short  of 
that  which  would  sustain  a  suit  may  be  a  breach  of  the  im- 
plied condition.  Thus  solicitation  of  chastity,  acts  of  harsh- 
ness, although  not  amounting  to  legal  cruelty,  may  be  suf- 
ficient to  constitute  a  breach  of  the  condition ;  and  if  that 
be  so,  it  would  seem  that  a  plea  alleging  such  acts,  and  not 
showing  either  adultery  or  legal  cruelty,  would  be  a  good  an- 
swer to  a  plea  of  condonation.  Molony  v.  Molony,  2  Add.  249, 
was  a  cause  of  restitution  of  conjugal  rights,  and  involved  a 
principle  resembling  that  which  I  have  suggested.  The  ad- 
mission of  the  wife's  responsive  all^ation  was  opposed,  on  the 
ground  that  the  facts  pleaded  in  bar  were  not  such  as  would 
entitle  the  wife  to  a  sentence  of  separation,  and  were  therefore 
insufficient^  such  sentence  being  prayed.    The  learned  judge 
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admitted  the  allegation  without  pledging  himself  aa  to  the 
effect  of  the  &uctB  pleaded  as  a  bar^  either  wholly  or  in  part^ 
to  the  sentence  prayed  on  behalf  of  the  husband;  at  the  final 
hearing  of  the  cause.  That  decision  seems  to  proceed  on  the 
ground  that  matters  of  a  less  aggravated  character  than  are 
necessary  to  sustain  a  suit  may  be  sufficient  to  bar  it ;  and 
that  it  is  sufficient  to  allege  in  pleading  such  matters  according 
to  the  truth.  In  none  of  these  cases  do  I  find  it  decided,  that 
where  a  distinct  &jct  is  put  in  issue,  a  greater  or  less  amount 
of  evidence  is  required  to  establish  it  according  as  the  fact  is 
averred  in  a  libel  or  responsive  allegation ;  and,  unless  that 
can  be  established  as  a  principle  upon  which  the  Ecclesias- 
tical Court  proceeded,  the  whole  foundation  for  the  ailment 
in  this  case  on  behalf  of  the  respondent  fails.  The  case  of 
Moore  v.  Moore,  8  Moore,  F.  C.  84,  which  was  much  relied 
on  by  the  counsel  for  the  respondent,  does  not  seem  in 
principle  to  go  beyond  Molony  v.  Molony.  James  Moore 
had  instituted  proceedings  against  his  wife  Jane  Moore,  in 
a  cause  of  divorce  by  reason  of  adultery.  His  libel  was  re- 
jected. The  wife  afterwards  sued  for  restitution  of  conjugal 
rights.  The  husband  brought  in  a  responsive  allegation, 
pleading  the  same  acts  and  in  the  same  form  as  in  the  libel 
that  had  been  rejected.  The  Judge  of  the  Court  of  Arches 
refused  to  admit  the  allegation,  on  the  ground  of  its  being  in 
substance  the  same  as  the  Ubel  originally  given  in  and  rejected 
by  that  court.  On  appeal  to  the  Judicial  Committee  the  re- 
sponsive allegation  was  admitted,  and  Dr.  Lushington,  in  pro- 
nouncing the  opinion  of  the  Committee,  said :  "  Unless  the 
"  husband  had  condoned  or  been  a  party  to  the  concealment 
'^  of  acts  of  adultery,  it  is  undoubtedly  competent  for  him  to 
^'  allege  them  as  grounds  for  a  decree  in  a  suit  for  restitution 
''of  conjugal  rights,  even  though  they  should  not  be  suffi- 
''  ciently  specific  to  support  an  allegation  in  a  suit  for  divorce.'' 
But  this  decides  nothing  with  regard  to  the  point  now  before 
the  Court ;  it  turned  on  a  question  of  pleading,  and  whether 
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the  allegations  were  sufiSciently  specific^  not  on  the  amount  of      1860. 

eiddence  necessary  to  prove  them.     Inasmuch,  then,  ba  I  do  ^<^^  'f- 

not  find  any  decision  in  the  Ecclesiastical  Courts,  that  a  mat-       2861 

ter  once  brought  directly  in  issue  and  decided,  can  be  again     i^pHi  24. 

controyerted  between  the  same  parties  so  as  to  be  a£:ain  triable,        - 

SoFwim 
I  think  that  the  principle  upon  which  the  common-law  doc*  p, 

trine  of  estoppel  rests,  and  which  extends  to  decrees  in  equity,  ™* 

is  applicable  to  suits  in  this  Court;  and  that  in  this  case  it  is 
not  competent  to  the  wife  to  bring  against  her  husband  the 
same  identical  charge  of  adultery  which  was  put  in  issue,  tried, 
and  disposed  of  by  the  judgment  in  the  former  suit,  and  con- 
sequently that  she  cannot  be  admitted  to  plead  that  charge  in 
answer  to  the  present  petition.     The  principle  however  upon 
which  my  judgment  proceeds,  may  not  be  applicable  in  all 
cases,  in  consequence  of  the  different  rules  of  evidence  that 
prevail  in  different  suits ;  e.  g.  in  a  suit  instituted  by  the  hus- 
band for  divorce  on  account  of  adultery,  the  wife  may  plead 
cruelty,  desertion,  or  such  wilful  misconduct  as  has  conduced 
to  the  adultery,  so  as  to  bring  her  case  within  the  latter  part 
of  the  3l8t  section  of  the  20  &  21  Vict.  c.  85  ;  but  she  cannot 
be  heard  as  a  witness  in  support  of  such  an  allegation.     In  an 
independent  suit  by  her  for  judicial  separation  on  the  ground 
of  cruelty  or  desertion,  or  for  dissolution  of  marriage  on  the 
ground  of  adultery  coupled  with  cruelty  or  desertion,  she  may 
give  evidence  in  support  of  her  case;  and  inasmuch  as  the 
same  identical  issue  in  these  two  cases  would  be  triable  on 
different  principles  as  to  the  admissibility  of  evidence,  the 
doctrine  of  estoppel  could  not  justly  be  applied.     In  the  pre- 
sent case,  my  judgment  on  the  demurrer  is  for  the  petitioner* 
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oxdiinve  of '  LeffUimocy  Declaration  Act,  1858. 

Snndajft  and 

^l^ednetdaTS.     {Btfore  the  Full  Court, — Thb  Judob  Obdinabt,  WiGHTitAH,  and 

•  —  Williams,  J.J.) 

Shsddbn 

Patuck.     William  Patrick  Balston  Sheddbn  and  Anabella  Jean 

Shedden^  petitioners^  t;.  Her  Majesty's  Attobnet-Gene- 

RAL,  respondent^  and    Robert   Shedden   Patrick   and 

William  Patrick  (cited  to  see  proceedings^  interrening).^ 

Petition  for  Beclaration  of  LeffUimocy  and  Status  of  British^ 
bom  Subject.— 2\  ^  22  Vict.  c.  9^.— Parties  to  such  a  Pe- 
tition.— Plea  of  res  judicata. — Declarations  in  Questions  of 
Leffitimacy. — Berkeley  Peeraffe  Case. 

To  a  petition  under  the  Legitiinacy  Declaration  Act  the  Attorney- 
General  IB  the  necessary  respondent ;  the  petitioners  have  a  right  to  ' 
have  their  case  heard  as  between  themselyes  and  him ;  and  the  parties 
cited  pro  interesse  suo,  cannot  sustain  a  plea  of  res  judieaic^  as  be- 
tween themselyes  and  the  petitioners,  in  bar  of  the  whole  proceedings. 

Sbmblb,  by  the  10th  section  of  the  Act,  the  Legislature  intended  to 
guard  against  the  danger  of  disturbing  former  judgments,  not  to 
hinder  a  petition  under  the  Act  from  being  heard. 

Declarations  of  members  of  the  family  in  questions  of  legitimacy  are 
not  admissible  post  litem  motam,  whether  the  lis  be  known  or  not 
known  to  the  person  making  the  declarations. 

To  constitute  lis  mota,  for  this  purpose,  there  must  be  more  than  the 
existence  of  the  state  of  facts  on  which  the  claim  is  founded,  or  even. 
of  litigation  on  kindred  matters ;  there  must  have  been  oontroversy 
in  respect  of  the  yery  point  in  dispute  as  to  which  the  eyidenoe  is 
tendered. 

Alderson,  B.'s  description  of  lis  mota,  in  Walker  y.  Beauehamp,  6  C. 

'    &  P.  562,  has  been  oyerruled. 

This  was  a  proceeding  under  the  Legitimacy  Declaration 
Act,  21  &  22  Vict.  c.  93. 
The  petition  stated : — 
1.  That  the  petitioners  were  both  natural-bom  subjects  of 

^  This  report  does  not  pretend  to  giye  even  an  abstract  of  the  eyi- 
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her  Majesty;  that  William  Patrick  Ralston  Shedden  is  the      I860, 
son  and  heir,  and  Anabella  Jean  Shedden  a  grandchild  of  ^^^*  *  ^  *^* 
William   Shedden,  late  of  Boughwood,  county  of  Ayr,  in     ^Sheddsn 
North  Britain,  hut  at  New  York  in  America  deceased,  whilst 
Hying  also  a  natural-horn  British  subject,  and  that  the  peti- 
tioners are  both  domiciled  in  England. 

2.  That  William  Shedden,  the  father  of  the  elder  peti- 
tioner,  was  the  son  o£  John  Shedden  of  Boughwood,  and  his 
wife  Jean  Shedden,  formerly  Balston;  that  John  Shedden 
was  the  owner  in  fee  of  the  estate  called  Roughwood,  and 
other  freehold  estates  in  Ayrshire ;  that  he  died  in  1770,  aged 
eighty,  leaving  the  said  WilUam  Shedden  his  only  son,  and 
two  daughters — Marion,  married  to  John  Patrick,  of  Treame, 
and  Anabella,  who  died  unmarried. 

8.  That  William  Shedden,  who  was  bom  and  resided  in 
Scotland,  left  that  country  ammo  revertendi,  and  went  to  Vir- 
ginia about  the  year  1770,  for  temporary  trading  purposes; 
that  in  consequence  of  the  political  disturbances  which  en- 
sued in  the  North- American  provinces  from  1774  till  1783 
his  return  home  was  delayed;  that  in  1783  he  went  to  New 
York  to  establish  certain  claims  to  compensation  under  the 
treaty  of  peace  as  a  British  subject  .who  by  reason  of  his 
loyalty  to  the  British  Crown  hiid  suffered  losses,  and  also  to 
wind  up  his  Virginia  affairs ;  that  he  always  intended  to  leave 
New  York  and  return  to  Scotland  for  life  as  soon  as  Ids  com- 


dence  and  arguments  which  occupied  the  Court  for  fourteen  days. 
Certain  points  of  law  arose  and  were  decided  in  the  course  of  the  argu- 
ment ;  these  it  is  hoped  are  correctly  stated.  In  the  result,  the  whole 
case,  though  of  the  deepest  interest  to  the  parties  concerned,  was  merely 
a  question  of  fact,  depending  very  much  on  the  genuineness  of  a  certain 
letter.  As  the,  at  present,  last  act  of  a  course  of  litigation,  which  com- 
menced in  1801  and  has  twice,  at  a  long  interyal  of  time,  occupied  the 
attention  of  the  Scots  Courts  and  the  House  of  Lords,  the  judgment  of 
the  Court  is  given  at  length.  The  substance  of  the  petition  and  answer, 
and  the  above-mentioned  letter,  printed  herewith,  will,  it  is  believed,- 
be  all  that  is  necessary  to  make  the  judgment  quite  intelligible. 
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1860.      pensation  claims  should  be  settled^  but  that^  in  fact^  such 
irof^»7.  claims  were  not  settled  till  1802. 
Shsdi^bk        4f.  That  the  said  William  Shedden  died  at  New  York^  on 
Patwo*      ^^*^  ^^  November,  1798,  aged  fifty-one,  being  then  a  British 
subject,  and  seised  of  real  estates  in  Scotland,  which  had  de- 
scended to  him  from  his  father,  and  of  other  real  estates  which 
he  had  acquired. 

5.  That  the  said  William  Shedden,  at  the  end  of  the  year 
1785,  intermarried  with  Rachel  Kennedy,  who  soon  after  died, 
and  by  whom  he  had  an  only  child*,  a  daughter,  bom  in  1786. 

6.  That  the  said  William  Shedden  whilst  residing  in  the 
State  of  New  York  was,  in  the  year  1790,  being  then  a 
widower,  lawfully  married  to  Ann  Wilson,  spinster ;  that 
from  and  after  their  said  marriage  the  said  William  Shedden 
and  the  said  Ann  Wilson,  then  Shedden,  lived  and  cohabited 
together  as  lawful  husband  and  wife,  until  the  death  of  the 
said  William  Shedden ;  that  during  such  time  they  owned 
and  acknowledged  each  other  to  be  husband  and  wife,  and  as 
such  were  accoimted,  etc.,  amongst  their  neighbours,  friends, 
acquaintance,  and  others,  and  that  such  marriage  was  an  open 
and  notorious  fact. 

7.  That  there  was  issue  of  such  marriage  one  daughter, 
Jean  Ralston  Shedden,  bom  in  the  year  1792>  and  one  son, 
William  Patrick  Ralston  Shedden,  the  petitioner,  bom  in 
1794. 

8.  That  the  said  William  Patrick  Ralston  Shedden,  the 
petitioner,  in  the  year  1855  brought  an  action  for  the  recovery 
of  some  land  at  Whitehall,  in  the  State  of  New  York,  of 
which  his  father  was  seised  at  the  time  of  his  death,  which 
action  was  tried  in  the  State  of  New  York  in  February,  1855^ 
and  that  by  the  verdict  and  judgment  thereon  obtained  in 
that  action  the  validity  of  the  said  marriage,  and  consequent 
legitimacy  of  the  petitioner,  were  established  in  the  State  of 
New  York,  where  it  was  contracted. 

9.  That  William  Patrick  Ralston  Shedden^  the  petitioner, 
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would  have  succeeded  long  since  in  establishing  in  Great      1860. 
Britain  the  validity  of  the  said  marriage^  but  for  the  state  of  Nor^Qto  S7. 
ignorance  in  which  he  was  purposely  kept  as  to  the  said  mar-     Shxdden 
riage  and  other  family  matters  by  various  members  of  his     p^^^^ 
£eunily  who  were  interested  in  denying  his  Intimacy,  some 
of  whom  had  the  sole  care  and  charge  of  him  during  his 
youth^  and  that  he  had  specially  been  prevented,  etc.>  by  the 
conduct  of  Robert  Patrick,  John  Patrick,  WiUiam  Patrick, 
hereinafter  mentioned,  and  one  Hugh  Crawfurd,  since  de- 


10.  That  in  case  of  the  intestacy  of  the  said  William  Shed- 
den  and  the  illegitimacy  of  his  children,  his  next  of  kin  at  the 
tipie  of  his  death,  and  the  persons  entitled  in  distribution  to 
his  personal  estate,  would  have  been  his  nephews  and  nieces, 
Robert  Patrick,  John  Patrick,  and  William  Patrick,  and  Jean 
and  Elizabeth  Patrick,  spinsters,  but  that  their  claims  to  any 
share  of  his  personal  estate  in  distribution  were  and  are  barred 
by  his  will  and  codicils,  proved  by  his  executors  in  America 
at  the  time,  and  afterwards  proved  by  the  said  William  Pat- 
rick Balstou  Shedden  in  this  country. 

11.  That  in  case  of  the  ill^timacy  of  the  children  of  the 
said  William  Shedden,  his  heir-at-law  would  have  been  his 
nephew  Robert  Patrick,  the  eldest  son  of  his  aforesaid  sister 
Marion,  wife  of  John  Patrick,  of  Treame;  that  the  said  Ro- 
bert Patrick  died  about  the  year  1888,  leaving  John  Shedden 
Patrick  his  eldest  son  and  heir-at-law ;  that  the  said  John 
Shedden  Patrick  died  about  1844,  and  that  Robert  Shedden 
Patrick,  of  Treame  and  Hasselhead,  is  his  eldest  son  and  pre- 
sent heir-at-law. 

12.  That  the  said  William  Patrick,  a  writer  to  the  Signet 
in  Edinburgh,  and  who  was  the  guardian  of  William  Patrick 
Ralston  Shedden,  the  petitioner,  is  at  present  in  possession  of 
the  aforesaid  fireehold  estates  in  Ayrshire,  or  some  part  there- 
of, of  which  the  said  William  Shedden  died  seised. 

13.  That  the  said  WiUiam  Patrick  is  the  only  surviving 
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186(X  child  of  the  aforesaid  John  Patrick^  and  theie  is  no  child  now 
Nov.  9  to  87.  living  of  any  brother  or  sister  of  the  said  William  Patrick, 
Shsbdem  ai^d  in  case  of  the  illegitimacy  of  William  Shedden's  children, 
Patwck.     *^®  ®^^  William  Patrick  would  now  be  his  sole  next  of  kin. 

14.  Stated  the  issue  of  Anabella  Burr,  the  eldest  daughter 
of  William  Shedden. 

Your  petitioners  therefore  humbly  pray  that  your  Lord- 
ships will  be  pleased  to  entertain  this  their  application,  and 
allow  them  to  prosecute  the  necessary  proceedings  thereupon, 
and  will  be  pleased  to  hear  and  determine  the  same,  and  to 
pronounce  (on  sufficient  evidence  being  adduced  by  them  or 
on  their  behalf)  that  the  said  William  Shedden  and  Ann 
Wilson  were  lawfully  married  prior  to  the  birth  of  the  first- 
named  petitioner  and  his  sister  Jean  Ralston  Shedden,  and 
that  your  said  first-named  petitioner  William  Patrick  Ralston 
Shedden  is  their  legitimate  son  and  heir,  and  a  natural-bom 
subject  of  her  Majesty,  and  that  all  proper  parties  may  be 
cited. 

To  this  petition  the  respondent,  her  Majesty's  Attorney- 
General,  answered : — First,  that  he  left  the  said  petitioners  to 
make  such  proof  thereof  as  they  shall  be  enabled ;  and  se- 
condly, claimed  on  behalf  of  the  Crown  all  such  right  and 
interest  as  he  on  behalf  of  the  Crown  should  appear  to  have 
in  the  premises,  and  in  any  matter  arising  out  of  the  proceed- 
ings upon  this  said  petition,  and  submitted  the  same  to  the 
judgment,  order,  and  direction  of  this  honourable  Court. 

Robert  Shedden  Patrick  and  William  Patrick,  the  parties 
-cited,  in  substance  answered  that : — 

1.  The  questions  raised  by  the  said  petition  (the  material 
all^ations  of  which  we  deny)  have  already  been  adjudged  and 
finally  determined  against  the  first-named  petitioner,  in  suits 
instituted  by  him  in  the  Court  of  Session  in  Scotland,  which 
judgments  have  been  affirmed  by  the  House  of  Lords,  and 
will  appear  from  the  statement  hereinafter  contained ;  and  we 
Bay  that  neither  of  the  petitbners  possesses  the  condition  re- 
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quired  by  the  lat  section  of  the  Legitimacy  Declaration  Act,      >low. 

1858,  to  entitle  him  or  her  to  petition  this  honourable  Court,    '    ' 

or  to  claim  the  benefit  of  that  Act.  Sheddek 

1  a.  The  matters  raised  by  the  petition  were  concluded  by     Patxxcx. 
and  in  the  judgments  hereinafter  mentioned. 

2.  That  William  Shedden  was,  at  the  time  of  his  death, 
owner  in  fee-simple  of  landed  property  in  Ayrshire,  and  died 
without  lawful  issue,  and  intestate  as  to  his  estate  in  Scot- 
land, leaving  his  nephew  Robert  Patrick  his  heir-at-law,  who 
thereupon  became  entitled  to  the  said  lands  (subject  to  the 
debts  of  the  said  William  Shedden,  which  he,  Robert  Patrick, 
paid  to  a  large  amount),  and  was  served  thereto  as  heir,  and 
entered  into  possession  thereof;  by  such  service  his  title  to 
the  estate,  according  to  the  law  of  Scotland,  was  asserted  and 
perfected;  but  was  liable  to  be  challenged  within  a  certain 
period  by  an  action  of  reduction. 

8.  That  on  the  18th  of  December,  1801,  the  said  William 
Patrick  Ralston  Shedden,  then  an  in&nt,  by  Hugh  Crawfurd, 
his  factor  luco  itUoris,  instituted  in  the  Court  of  Session  in 
Scotland  (having  jurisdiction)  an  action  of  reduction  against 
the  said  Robert  Patrick,  seeking  to  have  the  said  service  set 
aside,  on  the  ground  that  he,  William  Patrick  Ralston  Shed- 
den, and  not  the  said  Robert  Patrick,  was  the  rightful  heir- 
at-law  of  the  said  William  Shedden,  and  entitled  to  the  lands 
of  Roughwood ;  that  Robert  Patrick  duly  appeared  to  and  de- 
fended the  said  action,  in  which  the  following  issues  between 
the  parties  arose,  whether  the  said  William  Patrick  Ralston 
Shedden  was  the  legitimate  son  of  the  said  William  Shedden, 
and  a  natural-born  subject  of  the  realm,  and  heir-at-law  of 
the  said  William  Shedden ;  that  by  decree  of  the  said  Court 
of  the  1st  of  July,  1803,  it  was  determined  that  the  said  Wil- 
liam Patrick  Ralston  Shedden  was  not  the  legitimate  son  of 
the  said  William  Shedden,  nor  his  heir-at-law,  nor  a  natural- 
bom  subject  of  this  realm,  and  that  the  said  service  should  not 
be  set  aside. 
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1860.  4.  That  the  said  decree  was  condnsive,  unless  reversed  by 

g  to  g?.  ^g  House  of  Lords,  to  whom  an  appeal  lay. 
Sheddxh  5.  That  a  petition  of  appeal  to  the  House  of  Lordsj  in 
Patbiok.  ^^cb  the  same  material  questions  were  directly  in  issue,  was 
presented;  that  the  House  of  Lords  of  the  8rd  of  March, 
1808,  affirmed  the  decree  of  the  Court  of  Session;  that  by 
the  said  judgment  the  status  of  the  said  Bobert  Patrick,  as 
heir-at-law  of  the  said  William  Shedden,  and  the  ill^timacy 
of  the  petitioner  William  Patrick  Ralston  Shedden,  became 
and  were,  as  between  the  parties  to  the  said  cause,  matters 
finally  adjudged  and  determined. 

6.  A  bond  fide  sale  of  the  lands  of  Roughwood,  with  war- 
ranty, etc.,  by  Bobert  Patrick  to  William  Patrick,  who  is  now 
in  possession. 

7.  That  in  February,  1848,  the  said  William  Patrick  Ralston 
Shedden  instituted  in  the  Court  of  Session  in  Scotland  (hav- 
ing competent  jurisdiction)  an  action  of  declarator,  reduction, 
and  count  and  reckoning,  against  William  Patrick  and  Bobert 
Shedden  Patrick,  and  the  guardian  of  the  latter  (since  de- 
ceased), seeking,  among  other  things,  to  have  the  said  service 
and  the  said  decrees  of  the  Court  of  Session  and  House  of 
Lords  and  the  said  sale  set  aside,  on  the  ground,  as  alleged, 
that  the  said  service  and  decree  had  been  obtained  by  fraud 
of  William  Patrick,  Bobert  Patrick,  and  Hugh  Crawfurd, 
then  deceased ;  that  on  the  25th  of  April,  1849,  pending  the 
said  last-mentioned  action,  the  said  William  Patrick  Balston 
Shedden  instituted,  in  the  said  Court  of  Session,  a  supple- 
mentary action  of  declarator,  reduction,  and  count  and  reck- 
oning, against  the  same  parties,  seeking  to  have  it  declared 
that  he,  as  the  only  and  lawful  son  of  the  said  William 
Shedden,  was  his  lawful  heir,  and  praying  the  same  relief  as 
before,  which  actions  were  conjoined ;  that  by  a  decree  of  the 
Court  of  Session  on  the  10th  of  March,  1852,  it  was  adjudged 
that  the  said  service  and  judgments  and  decrees  had  not  been 
obtained  by  fraud,  and  that  the  said  William  Shedden  was 


Patbicc. 
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not  married  to  the  said  Ann  Wilson  prior  to  the  birth  of  the      I860, 
and  William  Patrick  Ralaton  Shedden,  etc.^  Nay.9te87> 

8.  That  the  said  William  Patrick  Ralston  Shedden  pre*  breddsit 
aented  an  appeal  from  the  last-mentioned  judgment  to  the 
Houae  of  Lorda^  who  on  the  15th  of  May^  1854,  affirmed  in 
all  respects  the  decree  of  the  Court  of  Session  in  the  said 
conjoined  actions,  and  also  adjudged  that  the  said  William 
Patxick  Balaton  Shedden  was  not  a  natural-bom  subject,  but 
an  alien,  which  question  waa  in  issue  between  the  parties. 

9.  That  at  the  time  of  bringing  the  original  action  of  decla- 
rator, reduction,  etc.,  in  the  seventh  paragraph  mentioned,  an- 
other action  was  brought  in  the  Court  of  Session,  as  a  consis- 
toxial  court  having  jurisdiction,  by  the  said  William  Patrick 
Ralston  Shedden,  against  the  same  parties,  called  an  action  of 
declaration  of  legitimacy,  which  was  suspended  till  the  termina- 
tion of  the  said  conjoined  actions,  when  judgment  was  given 
by  default  against  the  said  William  Patrick  Ralston  Shedden. 

10.  That  the  suits,  actions,  and  appeals  in  the  3rd,  5th,  7th, 
and  8th  paragraphs  above  mentioned  were  brought  by  the 
amd  William  Patrick  Ralston  Shedden  for  the  same  objects 
and  in  respect  of  the  same  matters  and  things  as  those  for  and 
in  respect  of  which  the  said  William  Patrick  Ralston  Shedden 
and  the  other  petitioner  now  petition  this  Court,  etc.,  and 
that  the  said  final  judgment  and  decrees  in  the  said  suits, 
actions,  and  appeals  are  finally  conclusive  and  binding  as  to 
those  questions,  and  are  a  bar  to  the  present  petition. 

11.  That  the  petitioners  ought  not  to  have  the  relief  and 
decree  for  which  they  pray,  because  such  relief  and  decree 
would  be  a  proceeding  which  would  necessarily  and  unavoid- 
ably- affect  and  be  repugnant  to,  and  inconsistent  with  the 

*  In  the  report  of  Shedde»  v.  Pairich  et  al,,  1  M'Queen's  Appeal  Cases 
fipom  Scotland  to  House  of  Lords,  p.  679,  it  is  stated  that  "  on  the 
17th  of  January,  1851,  the  appellant  obtained  permission  to  amend  his 
libel  by  the  putting  on  reoordthe  following  allegations  (viz.  of  marriage 
prior  to  the  birth  of  children),  which  gave  the  ease  a  new  complexion." 
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1860.  said  final  judgments  and  decrees  referred  to^  and  would  neoes^ 
yov.  9  to  27.  garily  confer  on  the  said  William  Patrick  Ealston  Shedden  the 
Shbddsn  fitatus  or  condition  of  heir-at-law  to  the  said  William  Shedden, 
Patbiok.  ^^^^^  has  already,  by  the  said  judgments,  been  pronounced  to 
have  belonged  to  the  said  Robert  Patrick,  and  successively  to  the 
said  Robert  Shedden  Patrick,  and  would  necessarily  declare  that 
the  said  William  Shedden  and  Ann  Wilson  w^re  lawfully  mar- 
ried prior  to  the  birth  of  the  said  William  Patrick  Ralston 
Shedden,  and  that  the  said  William  Patrick  Ralston  Shedden  is 
their  legitimate  son  and  heir,  and  a  natural-bom  subject  of  the 
realm,  contrary  to  the  said  final  judgments  and  decrees  where- 
by, etc.,  and  that  the  relief  and  decree  prayed  by  the  said 
petitioners  is  precluded  by  the  10th  section  of  the  Legitimacy 
Declaration  Act,  1858,  whereby  it  is  enacted  ''  that  no  pro- 
^'  ceeding  to  be  had  under  the  said  Act  shall  afiect  any  final 
*'  judgment  or  decree  already  pronounced  or  made  by  any  court 
*'  of  competent  jurisdiction/^ 

12.  Denies  that  the  said  William  Patrick  Ralston  Shedden  is 
a  natural-bom  subject  of  the  realm,  or  son  and  heir-at-law  of 
the  said  William  Shedden,  or  that  the  other  petitioner  has 
any  interest  in  the  matter  save  through  the  said  William 
Patrick  Ralston  Shedden. 

18.  Denies  William  Shedden  to  have  been  the  lawful  father 
of  William  Patrick  Ralston  Shedden. 

14.  Denies  William  Shedden  at  the  time  of  his  death  to 
have  been  a  British  subject. 

15.  Denies  *the  marriage  of  William  Shedden  and  Rachel 
Kennedy. 

.  16.  Denies  the  marriage  of  William  Shedden,  widower,  to 
Ann  Wilson,  in  1790,  or  that  from  that  time  they  cohabited 
as  lawful  husband  and  wife,  and  were  so  reputed,  etc. 

17.  Denies  any  lawiiil  issue  of  William  Shedden  and  Ann 
Wilson. . 

18.  Denies  any  knowledge  of,  or  privity  to  the  action  of 
ejectment  in  New  York  in  1865* 
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19.  Denies  that  William  Patrick  Ralston  Shedden  was  left  in      1860. 
a  state  of  ignorance  as  to  the  alleged  marriage  of  William  Nov^Qto 2T. 
Shedden^  and  of  other  family  matters^  by  any  member  of  his     shcddsh 
family,  or  was  hindered  from  establishing  in  Oreat  Britain     p^J^^jr 
the  said  alleged  marriage  by  the  conduct  of  Robert  Patrick^  . 
John  Patrick,  William  Patrick,  or  Hugh  Crawfiird. 

Prayed  to  reject  the  prayer  of  the  petition,  and  to  be  dis- 
missed with  costs. 

This  petition  now  came  on  for  hearing. 

Mr.  K.  Macaulay,  Q.C.,  Sir  Hugh  Cairns,  Q.C.,  Dr.  Phil^ 
Umore,  Q.C.,  Mr.  A.  J.  Stephens^  Q.C.,  and  Mr.  W.  C.  Beasley 
for  the  petitioners. 

T%e  Honourable  R.  Bourhe  for  the  Attorney- Qeneral. 

Mr.  Rolt,  aC,  Mr.  Bovitt,  Q.C.,  Dr.  Deane,  Q.C.,  and 
Mr.  John  J.  Powell  for  the  respondents. 

The  petitioners'  counsel  prayed  the  Court  to  postpone  the 
hearing  of  the  case  on  the  ground  that  their  briefs,  containing 
an  immense  mass  of  documentary  and  written  evidence,  had 
been  delivered  at  so  late  a  period  that  it  was  impossible  to  do 
justice  either  to  their  clients  or  themselves  without  fiirther 
time  to  make  themselves  masters  of  the  case. 

Mr.  Roll,  Q.C.,  contrh. 

And  the  Court  refused  to  postpone  the  case ;  whereupon  the 
counsel  for  the  petitioner  left  the  Court,  and  Miss  Anabella 
Jean  Shedden,  the  younger  petitioner,  commenced  the  state- 
ment of  the  petitioner's  case. 

A  question  of  law  being  raised  by  Mr.  Patrick  having  put 
m  a  plea  of  res  judicata  in  bar  to  any  proceedings  taking 
place,  the  Court  directed  this  question  to  be  argued  by  one 
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1860.      coQiuel  on  each  side  before  goiug  farther  into  the  fiicts  of  the 
Ho»^87.  case. 

Shrddxic 

Patucl  ^^'  ^^*  Ql*C,  in  support  of  the  objection :  Fiwt,  indc- 
Norember  10.  V^^^'^^^7  ^^  ^^  ^^^  section  of  the  Act^  the  general  principle 
of  res  judicata  is  applicable  to  the  present  case,  for  the  qnes- 
tions  and  matters  raised  and  put  in  issue  by  the  present 
pleadings  are  the  same  on  which  the  final  judgment  and  de- 
cree of  the  House  of  Lords  passed  {Shedden  v.  Patrick  and 
others,  1  McQueen's  House  of  Lords  Cas.  on  appeal  from 
Scotland,  535).  The  learned  counsel  referred  to  Lord  Cran- 
worth's  opinion  in  that  case  at  p.  607,  and  cited  Outram  v. 
Morewood,  3  East,  345 ;  Eastman  y.  LawSy  5  Bing.  N.  C.  444^ 
and  Barrs  v.  Jackson,  1  Phill.  582. 

The  Judge  Ordinary  :  Lord  Cranworth's  remarks  are  not, 
I  think,  strictly  applicable  to  the  point  before  us.  Li  that  case 
there  was  no  question  of  new  proceedings  to  be  barred  by  a 
plea  ot.res  judicata ;  but  whether  sufficient  fraud  was  alleged 
relevant  to  upset  a  previous  judgment  of  the  House  of  Lords. 

Williams,  J. :  It  is  ctf  the  very  nature  and  essence  of  all 
estoppel  that  it  should  be  redprocaL  Could  it  be  said,  if  the 
judgment  of  the  House  of  Lords  had  been  the  other  way, 
that  your  parties  or  the  Attomey-Oeneral  would  have  been 
estopped  under  this  Act  ?  It  appears  that  under  the  statute 
Miss  Shedden  and  her  father  have  a  perfect  right  to  have  the 
case  heard  as  between  themselves  and  the  Attomey-Gteneral. 

Mr.  RoU  contended,  secondly,  that  whatever  opinion  the 
Court  might  come  to  on  the  applicability  of  the  general  prin- 
ciple, the  10th  section  of  the  Act  would  hinder  the  Court  en- 
tertaining this  suit,  as  a  judgment  a£5rming  the  petitioner's 
Intimacy  would  be  in  direct  conflict  with,  and  must  neces- 
sarily affect,  the  previous  decisions. 
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The  Aitomey^General,  Sir  B.  Bethell  {the  Hon.  R.  Bourke      1800. 
with  him),  stated  that  in  his  view,  if  it  were  not  for  the  lOth  Nor.  9  to  27. 
section  of  the  Act,  the  ordinary  objection  of  res  judicata  would     suDDiif 
be  no  bar  to  the  petitioner ;  the  question  seems  to  be  whether     p  ^' 
these  proceedings  will  necessarily  affect  a  judgment.     If  but 
for  the  10th  section  they  would,  then  comes  the  further  ques* 
tion  whether  this  would  prevent  this  Court  entertaining  the  pe- 
tition, or  whether  the  section  would  prevent  auy  proceedings  be- 
ing taken  elsewhere,  with  a  view  to  affect  previous  judgments. 

Thb  Court,  without  calling  on  Dr.  Phittimore,  who  was 
ready  to  argue  the  point  for  the  petitioners,  said : — We  are  all 
of  opinion  that  the  case  m^st  proceed;  it  depends  entirely  on 
this  Act  of  Pailiament,  before  which  no  such  proceeding  was 
known  in  this  country.  In  construing  an  Act  of  Parliament 
it  is  difficult  to  apply  technical  rules  of  courts  of  law;  we  must 
determine  as  well  as  we  can  the  meaning  of  the  words  used  by 
the  Legislature.  The  Act  has  given  certain  persons  a  right  to 
call  on  the  Court  for  a  decision  in  respect  of  the  matter  spe- 
cified in  the  1st  and  2nd  sections,  and  by  the  6th  section  the 
Attorney-General  is  the  necessary  respondent;  by  the  7th 
section  other  persons  are  allowed  to  come  in  pro  inieresse  9w> 
and  supply  any  deficiencies,  but  they  cannot  say  res  jtulieaia. 
Then  as  to  the  10th  section,  which  says,  '^  no  proceedings  to 
"  be  had  under  this  Act  shall  aftct  any  final  judgment  or  de- 
"  cree  already  pronounced  or  made  by  any  Court  of  competent 
''jurisdiction;^'  what  the  object  of  the  Legislature  was,  we 
can  only  judge  firom  the  language  it  has  used,  and  we  suppose 
ihey  thought  some  decrees  might  have  the  effect  of  disturbing  . 
former  judgments,  and  so  have  endeavoured  to  guard  against 
such  damage  as  they  thought  might  accrue ;  but  the  words 
are  not  *'  no  proceedings  shall  be  taken/'  but ''  no  proceedings 
shall  affect'' 

The  case  then  proceeded.  Miss  Shedden  for  several  days 
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186&.      conducting  the  petitioners'  case ;  Dr.  PhUlimore  for  some  time. 

No?.  9  to  27.  1^^  subsequently  Mr.  J.  B.Phear,  watching  the  case  for  the  pe- 

SHKDDur     titioners^  in  respect  of  points  of  evidence  and  questions  of  law 

Patrick*     cuising  out  of  the  conduct  of  the  case.     During  the  last  three 

or  four  days  the  petitioners'  case  was  entrusted  wholly  to 

Mr.  Collier,  Q.C.,  and  Mr.  Couch. 

The  case  as  summed  up  by  the  counsel  on  either  side^  and, 
as  decided  by  the  Court,  was  purely  a  question  of  fact,  turn- 
ing principally  on  documentary  evidence,  and  the  conduct  of 
the  parties  in  reference  to  the  previous  suits.  The  question 
of  what  constitutes  lis  mota,  so  as  to  render  declarations  by 
members  of  the  family  inadmissible  in  cases  of  pedigree,  was 
however  discussed,  and  the  following  letter  fix)m  John  Pa* 
trick,  of  New  York,  to  W.  Shedden,  W.S.,  gave  occasion,  with 
some  others  of  later  date,  to  some  judicial  decision  on  the 
point : — 

«  New  York,  November  9th,  1798. 

"  Dear  William, — I  wrote  you  some  time  ago,  vid  London, 
"  informing  you  of  the  melancholy  state  of  this  city,  and  our 
''  situation  as  refugees.  I  have  pleasure  in  adding  that  the 
"  fever  has  at  last  totally  disappeared.  We  have  all  been  for- 
f ^  tunate  in  escaping  it.  I  was  absent  only  three  weeks ;  Mr. 
"  Todd  seven,  and  Bob  Patrick  nine.  The  consequences  of 
^'  this  pestilence  have  been  the  death  of  about  3,000  persons, 
"  many  of  them  citizens  of  the  utmost  respectability. 

"  It  is  with  the  most  extreme  sorrow  I  have  now  to  inform 
"  you  that  our  firiend  Mr.  William  Shedden's  disorder  has  at 
'^  last  arrived  at  a  crisis.  He  is  at  this  moment  in  the  most 
"  advanced  stage  of  an  unconquerable  consumption,  and  all 
"  the  weakness  of  mortality  before  his  eyes.  Every  revolving 
'^  hour  threatens  a  dissolution  to  his  existence.  His  fate  is 
"  fixed ;  he  must  die ;  he  cannot  live.  But  this  is  not  all ; 
^^he  has,  from  considerations  which  he  conceived  moral, 
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''natural^  legal,  and  proper^  at  the  moment  when  eternity      1860. 
"  was  staring  him  in  the  face,  united  himself  in  matrimony  ^°^-  *  ^  ^'^• 
"  to  the  woman  who  has  for  many  years  lived  with  him  in  a     shedden 
"  very  different  situation.  Patrick 

*'  His  object  in  this  proceeding  was  to  rescue  fix)m  a  state 
"  of  bastardy  and  introduce  into  the  world  with  all  the  privi- 
'*  leges  appertaining  to  those  who  are  bom  under  the  influ- 
"  ence  of  the  law,  two  infant  children ;  one  a  girl  of  about 
"  six  years  old,  the  other  a  boy  of  about  five.  The  ceremony 
"  took  place  only  on  the  7th  instant ;  it  was  to  him  a  hard 
''struggle,  but  the  considerations  above-mentioned  prepon- 
"  derated.  I  of  course  was  not  consulted,  but  he  communi- 
"cated  the  whole  to  me  after  it  had  taken  place,  with  his 
"  motives.  It  was  out  of  my  power  to  interfere  or  prevent 
"  it,  nor  was  it  my  wish.  I  have  always  had  a  pride  in  act- 
''  ing  in  things  of  that  sort  with  a  spirit  of  independence  and 
"  propriety,  nor  did  I  ever  interfere.  In  addition  to  that  in- 
"  strument,  he  has  likewise  executed  his  last  will  and  testa- 
''  ment,  the  substance  of  which  I  am  unable  to  communicate 
"  at  present,  but  you  may  of  course  guess  nearly  the  con- 
« tents. 

"  On  his  deathbed  (which  it  will  doubtless  prove)  he  com- 
"  muuicated  to  me  things  that  have  been  hid  from  the  world ; 
"  fiujts  that  would  excite  surprise.  He  likewise  requested  me 
"  to  accept  of  the  office  of  executor,  in  conjunction  with  two 
"  others  who  are  but  little  connected,  to  which  I  consented, 
"  being  unwilling  to  refuse  this  last  request ;  although  it  will 
"imdoubtedly  entail  on  me  a  world  of  toil,  trouble,  and 
"difficulty,  and  besides  place  me  in  a  situation  that  may 
"  prove  unpleasant  and  delicate :  but  the  thing  is  done.  Be- 
"  sides  the  two  children  mentioned,  he  has  one  other,  a  girl 
"  about  twelve  years  old,  by  another  woman  who  is  long  dead, 
"  his  very  image,  but  who  can  reap  no  benefit  firom  the  mea- 
"sures  adopted,  being  considered  in  the  eye  of  the  law  a 
"bastard. 

VOL.  II.  o 
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1860.  "  The  other  two  chDdren,  though  charming  infants^  have 

Nov.  9  to  27.  «  uqi^  ^tjg  same  resemblance  to  him. 

Shedden         "^^  have  further  to  add  in  the  most  perfect  confidence,  that 

P  TRICK      "  ^^  ™y  opinion  the  state  of  things  will  be  such  as  to  render 

"  a  disposal  of  his  property  necessary  in  order  to  liquidate  the 

'^  claims  that  I  apprehend  will  come  against  it.     Indeed,  I 

^'  have  every  reason  to  fear,  and  I  speak  from  facts  within  my 

^'  own  knowledge,  that  his  afiairs  are  in  a  very  desperate  and 

"  deranged  state.* 

"  This  being  the  case  (of  which  I  will  in  due  time  commu- 
"  nicate  more),  and  as  we  have  claims,  and  they  from  natural 
"  right  are  certainly  entitled  to  a  priority,  I  think  in  justice 
*'  to  ourselves  they  ought  not  to  be  overlooked ;  and  on  you, 
''as  representative  of  the  family,  the  guardianship  of  this 
''  right  will  devolve.  I  mean  the  dowry  left  to  our  mother, 
''with  interest,  the  interest  on  the  advances  by  our  father 
"  during  the  war,  the  commission  for  his  agency  in  accepting 
"  and  paying  bills,  and  likewise  as  factor  for  the  estate,  on  the 
"  rents,  etc.  All  these  are  proper  and  legal  claims,  and  ought 
"not  in  right  to  be  set  aside  and  put  into  the  pockets  of 
"others.  I  would  act  with  strict  propriety,  nor  would  I 
"  swerve  one  degree  from  that  justice  which  devolves  as  a  duty 
"on  every  honest  man,  but  I  would  carefully  watch  over 
"  those  rights  that  become  our  inheritance  in  common  with 
"  the  rest  of  mankind.  These  are  my  ideas,  and  I  well  know 
"  that  yours  will  fully  co-operate.  I  am  placed  in  a  situation 
"  extremely  delicate  and  unpleasant.  I  have  interests  of  my 
"  own  to  watch  over,  and  I  have  likewise  those  in  opposition 
"  to  them,  as  an  executor,  to  promote.  These  must  be  recon- 
"  ciled  as  much  as  the  nature  of  the  thing  will  admit,  and  the 
"  sacred  duties  devolving  on  me  will  be  fulfilled  as  far  as  I 
"  am  able  with  justice  and  a  regard  to  truth  and  rectitude. 

"  Yours  is  likewise  extremely  so  as  agent  for  his  heirs,  and 
"  as  representative  of  those  who  have  claims  that  counteract 
"  them ;  but  you  must  reconcile  them  to  the  best  of  your 
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'^  ability^  holding  in  iriew  the  sacred  and  unerring  principle  of      1860. 
" truth  and  justice.  NovJ»to^27. 

''This  is  a  situation  we  never  could  have  contemplated;     sheddbn 
"  but  it  is  a  part  of  that  thorny  path  that  we  must  all  en- 
"  counter  through  life^  and  we  must  meet  it  with  a  fortitude 
"  proportioned  to  its  magnitude.  . 

"  Mr.  William  Patrick  and  Mr.  Robert  Shedden^  junior, 
^'  are  both  absent  in  Virginia.  I  have  wrote  to  them  both, 
"  and  expect  them  in  a  few  days. 

"  Should  this  vessel  not  go  off  for  a  little  time  I  will  make 
"  some  additions.  In  the  meantime  believe  me  to  be^  very 
"  affectionately^  dear  William, 

"Yours, 

"  Jno.  Patrick." 

"P.S. — ^The  contents  of  this  you  will  of  course  only  com- 
"municate  to  those  who  have  an  interest  or  in  whom  the 
"  necessary  confidence  can  be  reposed.  I  shall  not  have  time 
"  to  write  my  sister  by  this  ship,  but  will  by  the  next." 

"  Evening  of  9th  November. 
"  I  have  just  to  say  that  our  friend's  disorder  advances  with 
"  gradual  progression ;  every  hour  wafts  hiin  nearer  to  eter- 
"  nity.  But  amidst  this  gloom  I  have  inexpressible  pleasure 
"  in  adding  that  he  bears  his  situation,  which  is  as  trying  a 
"  one  as  can  possibly  fall  to  the  lot  of  human  nature,  with 
"  that  greatness  of  soul,  and  with  a  composure,  recollection, 
"and  resignation,  that  extracts  the  greatest  reverence  and 
"  admiration  from  all  who  have  an  opportunity  of  approach- 
"ing  him.  Indeed,  he  shines  under  the  shade  of  death 
"  greater  if  possible  than  when  in  the  sunshine  of  prosperity. 
"  He  has  a  heart  pure  and  untainted;  his  memory  with  me 
"•will  always  be  held  in  the  most  reverential  remembrance. 
"Oh,  could  I  but  imitate  his  virtues,  while  I  could  divest 
"  myself  of  those  foibles  that  have  unfortunately  thrown  a 
"momentary  shade  over  a  character  that  would  otherwise 

o  2 
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1860.      "  have  been  unsullied^  and  a  memory  that  yrovld  have  defied 

Nov.  9  to  27.  "the  shafts  of  malice!  but  such  perfections  are  not  be  met 

Shedden     '^  with  in  this  sublunary  world.     He  is  reconciled  to  his  fate, 

Patrick      "  ^^   made  his  peabe  with  his  Maker,  resigns  himself  to 

"  His  bosom,  and  dies  a  man  and  a  Christian. 

'^  Excuse  this  efiusion.     I  could  say  much  more,  but  I  am 

"  overwhelmed  in  sorrow.     Adieu. 

"  J.  P." 

"November  11th. 

"In  the  morning  Mr.  Shedden  gradually  approached  his 
"end.  He  has  looked  into  his  afiairs,  and  wrote  to  his 
"  friends. 

"  He  has  two  important  letters  to  write,  and  he  dies  con- 
"  tented.  One  is  to  you  respecting  his  children,  etc.  The 
"  boy  is  to  be  sent  to  Scotland.  I  will  be  glad  if  you  will 
"  keep  that  part  of  my  letter  to  yourself  which  is  compre- 
"  bended  between  the  mark  *.  I  may  be  mistaken ;  I  should 
"  be  happy  was  it  so. 

"J.  P.^' 

"  I  requested  him  if  possible  to  write  to  my  brother  Robert ; 
"  his  susceptible  heart  I  know  would  be  much  gratified. 

"J.  P.'* 

Mr.  William  Shedden  died  on  the  13th  of  November,  1798, 
which  event  was  communicated  to  William  Patrick,  W.S.,  by 
letter  dated  New  York,  November  18th,  1798. 

There  were  also  tendered  in  evidence  letters  firom  William 
Patrick,  of  Virginia,  to  Miss  Jane  Shedden,  of  Beith,  in  Scot- 
land, dated  New  York,  8th  of  December,  1798.  Prom  the 
same  to  the  same,  dated  New  York,  22nd  of  February,  1799. 
Other  letters  of  John  Patrick  to  Robert  Shedden,  of  London, 
from  New  York,  in  the  month  of  November,  1798;  from 
Robert  Shedden,  jun.,  dated  New  York,  11th  of  December, 
1798,  to  Robert  Shedden,  sen»;  and  other  similar  ones,  all 
containing  allusions  and  declarations  respecting  Mr.  William 
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Shedden's  deathbed,  marriage^  and  previous  cohabitation^  to       1860. 
the  same  eflFect  as  the  statements  in  John  Patrick's  letter  of  No?.  9  to  27. 
the  9th  of  November.  Shedden 

It  was  admitted  that,  as  declarations  of  members  of  the  Pj^teick 
family  in  a  question  of  legitimacy,  they  were  admissible  if 
made  ante  litem  moiam  {Berkeley  Peerage  Case,  4  Camp. 
N.P.) ;  The  Court  observing :  "  We  cannot  find,  since  the 
"  Berkeley  Peerage  Case,  that  the  fact  of  the  lis  being  known 
"  or  not  known  to  the  person  making  the  declarations  would 
^'  affect  the  admissibility.  Any  doubt  on  this  point  can  only 
"  have  arisen  from  a  note  in  the  3rd  edition  of  Taylor  on  Evi- 
"  dence,  p.  520." 

Mr.  Phear  objected  to  the  admissibility  of  the  letter  of  the  November  20. 
9th  of  November,  1798,  and  the  others,  on  the  ground  that 
a  letter  from  William  Patrick,  W.S.,  of  the  Slst  of  December, 
1798,  in  answer  to  that  of  the  9th  of  November,  1798,  showed 
that  the  declarations  sought  to  be  used  were  not  the  natural 
effusion  of  unbiassed  and  even  minds  (Wood,  B.'s  opinion  in 
the  Berkeley  Peerage) ,  He  cited  the  description  of  Alderson, 
B.,  of  the  commencement  of  a  controversy  (in  which  sense  Us 
mota  was  to  be  taken  in  such  cases),  as  being  the  arising  of  a 
state  of  facts  on  which  the  claim  is  founded,  without  anything 
more  {Walker  v.  Beauchamp,  6  C.  &  P.  552). 

By  the  Court  :  That  opinion  was  repudiated  by  Sir  Ed- 
ward Sugdeu  when  Lord  Chancellor  of  Ireland.  (See  Reilly  v. 
Fitzgerald,  cited  3rd  edition  of  Taylor  on  Evidence,  p.  516.) 

The  Court,  without  calling  on  counsel  on  the  other  side, 
proceeded  to  express  their  opinion. 

The  Judoe  Ordinary  :  The  declarations  are  admissible ;  the 
letter  by  John  Patrick  of  the  10th  of  November  was  com- 
menced three  days  before  the  death  of  William  Shedden.    We 
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ISrO.  cannot  carry  back  the  letter  of  William  Patrick  of  the  Slst  of 
Nov.  9  to  27.  December  to  that  date.  We  must  judge  of  the  feelings  of 
Shedden  the  party  from  what  he  knew  at  the  time^  and  when  it  is  said 
that  there  was  then  lis  mota,  I  am  of  opinion  that  that  means 
a  controversy  about  that  which  is  the  very  subject-matter  of 
the  action  in  which  the  evidence  is  tendered.  Now  there  was 
then  no  controversy  as  to  the  deathbed  marriage^  or  as  to  the 
fact  that  William  Shedden  and  Ann  Wilson  had  lived  toge- 
ther previously. 

WiGHTMAN,  J. :  The  whole  of  Mr.  Phear's  aj^ument  was 
founded  on  certain  expressions  of  Alderson^  B. ;  but  the  cases 
decided  since  establish  that  there  must  be  not  merely  the  ex- 
istence of  facts  which  may  lead  to  a  suit^  but  an  actual  contro- 
versy ;  and  secondly,  that  if  a  controversy  exist,  it  must  be  on 
the  very  point  in  respect  of  which  the  declarations  are  sought 
to  be  used.  Now,  as  far  as  we  know,  down  to  about  1850 
there  was  no  question  as  to  any  marriage  previous  to  that  of 
the  7th  of  November,  1798. 

Williams,  J. :  I  am  of  the  same  opinion.  The  point  is 
quite  clear;  the  controversy  which  is  to  exclude  such  evidence 
must  be  controversy  in  respect  of  the  very  point  in  dispute ; 
it  is  quite  immaterial  that  there  has  been  controversy,  even 
litigation  on  kindred  matters,  if  the  point  itself  has  not  been 
raised.  The  learned  Judge  referred  to  Freeman  v.  PhilipSy 
4  M.  &  S.  486 ;  Duke  of  Newcastle  v.  Hundred  of  Broxtowe, 
4  B.  &  Ad.  280,  Parke,  B/s  judgment. 

Subsequently,  in  the  course  of  Mr.  Bolf  s  summing  up,  the 
Court  said  that  a  letter  of  William  Patrick,  W.S.,  to  the  ex- 
ecutors, of  the  18th  of  September,  1800,  showed  that  the 
matter^  was  then  in  dispute  between  the  parties.    Parol  evi- 

*  This  letter  of  William  Patrick,  taking  the  deaihbed  nuirriage  as  a 
fact,  pointed  oat  that  it  was  extremely  doubtful  whether,  under  all  the 
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dence^  partly  mvd  voce  and  partly  taken  by  commission  in       1860. 
New  York  and  in  Edinburgh,  was  produced  on  both  sides.  ^°^-  *  *°  ^''• 
That  from  New  York  chiefly  with  the  view  to  prove  or  dis-     Sheddkn 
prove  a  marriage  by  cohabitation  and  repute.    The  Edinburgh     p^^J^icK 
evidence  was  chiefly  that  of  William  Patrick,  the  party  cited. 

The  following  letter  from  William  Shedden  to  William 
Patrick,  on  the  genuineness  of  which  the  judgment  of  the 
Court  principally  turned  was,  as  printed  by  the  parties  cited, 
in  the  following  terms : — 

William  Shedden  of  New  York,  to  WiUiam  Patrick, 
W.S.: 

"  New  York,  12th  November,  1798. 

"  My  very  dear  Nephew, — ^My  long  and  painful  illness  must 
"  apologize  for  my  long  silence.  I  am  now  going  to  quit  this 
"  world ;  I  have  married  Miss  Ann  Wilson,  which  is  approved 
"  of  by  my  friends  here,  and  which  restores  her,  and  two  fine 
'^  children  I  have  by  her,  to  honour  and  credit.  I  have  set- 
"  tied  all  my  afiairs,  and  appointed  executors  here,  who  will 
"  correspond  with  you.  One  of  my  children  is  a  boy,  named 
*'  William  Patrick  Shedden ;  they  are  charming  children,  he 
"  in  particular.  I  have  ordered  my  executors  to  send  him  to 
"  you.  I  now  remit  first  of  Griffith  and  Walrond's  exchange 
'^  on  Messrs.  Thomas  Daniel  and  Ck).,  London,  dated  Barba- 
"  does,  23rd  of  June,  at  sixty  days,  for  £326.  15«.  8rf.,  and 
"  first  of  B.  Farquharson  and  Co.,  on  Barclay  and  Farquhar- 

circumstances,  it  would  effect  the  legitimation  of  the  children ;  that  as 
regarded  the  real  property  in  Scotland,  his  brother  Bobert  Patrick's  in- 
terest was  directly  opposed  to  that  of  the  children,  and  that  the  ques- 
tion must  necessarily  be  settled  by  a  lawsuit. 

It  18  presumed  that  this  ruling  means  that  the  legitimacy  of  the  chil- 
dren was  the  real  point  of  controversy,  and  not,  as  suggested  by  the 
remarks  of  the  learned  Judges  above,  the  deathbed  marriage,  which  was 
only  one  piece  of  evidence  tending  to  prove  or  disprove,  according  to 
the  law  applicable  to  the  case,  the  legitimacy  of  the  children.  All  the 
letters  however  to  which  Mr.  Phear*s  objection  was  taken,  bore  date 
before  the  18th  of  September,  1800. 
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1860.      "  son,  London,  dated  Martinico,  2l8t  of  July,  at  sixty  days, 

Nov^27.  a  for  £91.  altogether  £417.  lbs.  8rf.  sterling:  and  I .  desire 

Shedden     "  that  such  further  sum  or  sums  of  money  may  be.appropri- 

Patrick.     "  ^^  ^^^  *^®  purpose  of  maintaining  and  educating  him  gen- 

"  teelly  and  according  to  his  talents  and  inclination,  not  ex- 

"  ceeding  £500  sterling,  without  the  consent  of  my  executors, 

''  of  whom  you  are  to  be  totally  independent  in  thi^  business, 

"  I  can  only  add,  that  I  remain  till  death,  dear  William,  .your 

"  affectionate  uncle, 

"William  Sh^den.^' 

This  letter  and  the  first  of  exchange  were,  according  to 
William  Patrick's  evidence,  received  by  him  in  due  course  of 
post,  and  also  two  copies  with  second  and  third  of  exchange, 
in  the  handwriting  of  William  Shedden's  clerk — ^the  original 
was  not  forthcoming :  William  Patrick  said  he  had  sent  it,  with 
other  documents  and  letters,  to  William  Patrick  Ralston  Shed- 
den in  October,  1828,  and  had  not  received  it  back.  William 
Patrick  Ralston  Shedden  admitted  the  receipt  of  certain  docu- 
ments in  October,  1823,  but  alleged  that  he  had  returned  them.' 

Mr,  Rolt,  in  summing  up  for  the  parties  cited, .  contended 
that  three  distinct  points  had  been  clearly  established,  any  one 
of  which  was  conclusive  against  the  burlesque  evidence  ten- 
dered on  behalf  of  the  petitioners  to  establish  the  affirmative 
of  the  issue  which  lay  upon  them.  First,  the  documentary 
evidence,  especially  the  deathbed  letter  of  the  12th  of  Novem- 
ber, 1798.  Secondly,  the  fact  that  William  Patrick  Ralston 
Shedden  in  1848  proceeded  in  the  Court  of  Session  in  Scotland, 
and  in  that  year  he  solemnly  averred  an  intimacy  and  connec- 
tion between  his  father  and  a  Miss  Ann  Wilson,  and  that  his 
father,  on  his  deathbed,  married  her  with  the  view  of  legitima- 
ting the  issue  born  previously ;  the  previous  marriage  by  co- 
habitation and  repute,  now  relied  upon,  was  first  heard  of  in 
the  supplementary  action  in  April,  1849 ;  and  yet  from  1833 
to  1848  William  Patrick  Ralston  Shedden  had  been  in  com- 
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XDonicatioii  with  several .  parties  who  knew  all.  the  history  of      I860, 
the  last  years,  and  all  the  facts  and  circumstances  of  the  death-  Novjno  27. 
bed  of  William  Shedden.     Thirdly,  the  parol  evidence  pro-     Shedden 
duced  by  the  parties  cited  proved. the  terms  on  which  William     p^toce. 
Shedden  and  Ann  Wilson  had  lived,  and  that  they  were  not 
those  of  man  and  wife. 

The  Hon.  R.  Bourke,  for  the  Attorney-General:  The  case  is 
important,  as  a  precedent  for  the  conduct  of  the  law  oflScers  of 
the  Crown  in  similar  petitions.  The  petition  concludes  with  a 
twofold  prayer:  first,  that  the  elder  petitioner  should  be  declared 
the  legitimate  son  of  certain  persons;  and,  secondly,  that  he 
should  be  declared  a  natural-bom  subject  of  her  Majesty.  The 
latter  is  the  point  of  public  importance,  and  is  a  question  of  per- 
sonal status,  distinct  from  any  capacity  to  inherit  or!  succeed  to 
either  real  or  personal  property.  If  the  parents  of  the  petitioner 
were  unmarried  at  the  time  of  his  birth,  he  is  no  British  subject 
{Rose  V.  Ross,  4  Wills,  and  Shaw,  296-7,  App.  No.  4,  p.  57). 
K  his  parents  were  married  at  the  time  of  his  birth,  he  was  a 
natural-bom  British  subject.  His  father  was  a  natural-bom 
British  subject,  and  there  is  nothing  to  show  that  his  allegiance 
was  dissolved.  By  the  statutes  7  Anne,  c.  5,  and  4  Geo.  II. 
c.  21,  the  petitioner  would  be  a  natural-born  British  subject, 
unless  the  treaties  of  1783  and  1794  with  the  United  States  of 
America  interfere.  In  the  latter  it  is  provided  that  all  persons 
who  should  continue  within  the  limits  of  the  United  States  of 
America  till  1794,  should  be  considered  as  having  elected  to 
become  citizens  of  that  country ;  but  this  can  have  no  bearing 
upon  the  status  of  the  petitioner's  father  in  1794,  when  he 
was  bom.  As  to  the  first  part  of  the  prayer  of  the  petition, 
we  are  content  to  leave  it  to  the  Court,  subject  to  the  obser- 
vations of  the  learned  counsel  for  the  petitioners  and  party 
cited. 

Mr.  Collier,  on  behalf  of  the  petitioners,  admitted  that  if  the 
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1860.  deathbed  letter  were  genuine^  and  written  at  the  time^  there 
Nov.  9  to  27.  Yf2Ls  an  end  of  their  case ;  and  if  they  had  thought  it  genuine 
Shedden  tl^ey  would  never  have  brought  the  petition :  but  if  not  genu- 
ine^ he  should  contend  that  it  almost  destroyed  the  respon- 
dents' case.  The  learned  counsel  then  commented  with  great 
minuteness  and  ability  on  the  evidence  before  the  Courts  and 
contended  that  it  entitled  his  clients  to  a  sentence  in  their 
favour. 

The  Judoe  Ordinary  :  We  have  now  arrived  at  the  last 
stage  of  this  very  singular  inquiry — an  inquiry  from  the 
length  and  complexity  of  which  it  must  follow  that  the  Court 
have  felt  that  a  very  considerable  degree  of  responsibility  was 
cast  upon  them.  Two  or  three  circumstances  have  somewhat 
diminished  that  feeling.  The  first  is^  that  the  evidence 
having  been  given  somewhat  slowly — that  which  was  material 
intermixed  with  that  which  was  not — they  have  had  abun- 
dant time  during  many  days  to  consider  and  to  discuss  that 
evidence  which  was  material^  and  which  they  felt  had  a  bear- 
ing upon  the  true  point  to  be  decided.  Another  circum- 
stance which  might  have  embarrassed  them  very  much  was 
that  the  female  petitioner  for  a  considerable  time  was  left 
without  the  assistance  of  counsel  to  conduct  the  case  on  be- 
half of  herself  and  her  father ;  but  the  perfect  and  intimate 
knowledge  which  she  displayed  of  every  single  fact,  material 
and  immaterial,  connected  with  the  history  of  these  people, 
and  the  singular  tact  and  dexterity  which  she  showed  in 
managing  the  case  as  presented  to  the  Court,  relieved  us 
from  any  apprehension  that,  for  want  of  the  aid  of  counsel, 
her  case  might  not  be  presented  sufficiently  before  us,  and 
that,  from  want  of  sufficient  assistance  from  the  bar,  we  might 
be  likely  to  fall  into  some  error.  Towards  the  close  of  the  case 
she  had  an  opportunity  of  bringing  some  evidence  before  us, 
and  of  having  the  whole  commented  upon  very  ably  by  an 
experienced  counsel.     These  circumstances,  therefore,  have 
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relieyed  us  firom  a  good  deal  of  the  anxiety  we  might  have      1860. 
been  expected  to  feel  in  the  case;   and  still  more  are  we  NovJHo27. 
relieved  from  anxiety  by  the  perfect  union  of  opinion  that     Shssdxn 
exists  in  the  Court ;  and  we  feel  that  we  have  no  nice  question     p^^^'icK. 
of  balanced  evidence  to  decide^  but  we  have  been  enabled  to 
come  to  the  most  clear^  unhesitating  judgment  as  to  the 
decision  which  we  ought  to  pronounce. 

The  question  that  we  have  to  deal  with  is  a  simple  question 
of  fact^  namely^  whether  a  marriage^  in  fact^  was  solemnized 
— either  with  or  without  religious  rites — ^between  the  father 
and  the  mother  of  the  first  petitioner  before  he  was  bom  ? 
and  having  acted  as  Judges  during  fourteen  days  in  this 
matter,  we  now  have  to  discharge  the  functions  of  jurymen, 
and  return  a  verdict  upon  that  question  of  fact.  But  we 
have  not  the  privilege  of  dealing  with  it  in  all  respects  as 
jurymen,  and  giving  simply  a  verdict  of  aye  or  no.  We 
fed  bound  to  state  our  reasons,  and  our  views  of  the  evi- 
dence which  have  brought  us  to  the  conclusion  we  are  about 
to  pronounce.  In  dealing  with  the  matter,  I  desire  to  say 
that  the  reasons  I  give  are  my  own  only, — my  learned  bro- 
thers will  add  such  reasons  for  themselves  (which  perhaps 
may  controvert  and  repudiate  some  of  mine)  as  they  may 
think  fit.  I  am  about  to  state  the  reasons  that  have  led  me 
to  the  conclusion  at  which  I  have  arrived.  They  will  not  be 
very  long,  and  the  facts  are  not  very  numerous  upon  which 
I  think  this  case  turns. 

Now,  the  first  part  of  the  case,  namely,  the  alleged  mar- 
riage in  fact,  depends  entirely,  as  far  as  the  petitioners  are 
concerned,  upon  the  evidence  given  for  them,  which  is  con- 
fined entirely  to  what  is  called  habit  and  repute.  No  attempt 
was  made  to  prove  by  direct  evidence  any  marriage  between 
these  parties ;  but  it  was  said,  at  this  distance  of  time,  some 
seventy  years  after  the  marriage  is  supposed  to  have  been 
contracted,  it  is  not  to  be  expected  that  these  parties  can 
bring  forward  better  evidence  than  they  have ;  they  say  "  we 
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1860.  bring  forward  a,  primd  facie  case,  which  it  is  very  difScultfor 
Nov.  9  to  27.  you  on  the  other  side  to  rebut/'  The  first  thing  the  peti- 
Shedden  tioners  admit  they  have  to  account  for  is,  why  this  marriage 
Pamick  should  be  private,  or  rather  not  private,  but  secret.  Why 
should  the  marriage  be  secret  ?.  I  suppose  if  a  marriage  was 
intended  to  be  private  in  America,  where  it  was  not  necessary 
to  solemnize  the  marriage  in  a  church,  it  would  be  as  private 
with  the  presence  of  a  clergyman  as  without.  But  what  is 
the  reason  given  for  any  privacy  or  secrecy  in  the  matter? 
Why,  that  Mr.  Wilson,  the  father  of  the  lady,  disapproved 
of  the  match,  because  the  difierence  of  their  ages  was  too 
great.  That  is  the  reason  assigned  now.  It  is  suggested 
th&t  as  soon  as  they  married  they  cohabited  together  as  man 
and  wife,  and  lived  together  from  that  day  down  to  the 
period  of  William  Shedden^s  death-  were  received  in  society, 
visited  by  ladies,,  and  visiting  ladies  of  the  most  respectable 
olass ;  and  that,  therefore^  there  could  be  no  doubt  of  that 
marriage.  But  what  a  strange  reason  to  give  for  keeping 
the  marriage  secret  and  private  !  Would  the  father  be 
more  reconciled  to  his  daughter's  cohabiting  with  William 
Shedden  because  he  thought  she  was  not  married,  or  did  not 
know  that 'she  was  married?  It  does  appear  to  me  to  be 
one  of  the  strangest  reasons  that  ever  was  assigned  for  having, 
a  secret  unacknowledged  marriage  when  the  parties  were  co- 
habiting together  as  man  and  wife.  But  it  is  well  to  observe 
whether  the  parties  have  always  been  in  the  same  story  about 
that ;  whether  any  other  reason  for  secrecy  or  privacy  in  the 
marriage  has  ever  been  given.  Now,  in  one  of  the  letters 
of  the  petitioner — that  of  the  14th  of  June,  1889 — I  do  find 
another  reason  assigned.  He  asserts  a  former  marriage, 
but  assigns  a  difierent  reason  for  secrecy.  It  is  a  remarkable 
letter,  and  to  be  duly  imderstood,  the  whole  of  it  should  be 
read  and  considered.  It  is  a  letter  written  when  he  was  in 
angry  controversy  with  William  Patrick — ^when  he  is  repeat- 
ing to  William  Patrick  that  all  his  father  had  said  and  desired 
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to  accomplish, by  the  lapt  marriagje^  and  relying  upon  his  un-  1860. 
doubted  wish.that  he,  William  Shedden,  the  petitioner,  should  Nov.  9  to  27. 
be  made  heir  to  the  Scotch  property.  That  is  the  scope  of  Sheddbn 
the  letter,  and  therein  he  deals  with  this  matter  of  a  former  p^twck 
marriage.  There  had  been  a  negotiation  between  William 
Patrick  and  William  Shedden,  after  he  returned  from  India 
the  second  time,  for  enabling  him  to  possess  that  which  was 
the  great  object  of  his  ambition,  the  Scotch  propierty.*  Som^ 
terms  had  been  proposed,  but  William  Shedden  did  not 
choose  to  accede  to  those,  and  he  writes  thus  upon  the 
subject : — ''  Now  one  would  have  thought,  as  there,  was  no 
house  or  garden,  or  lodge  or  grounds  about  the  property,  no 
stranger  would  have  given  more  than  fr>om  twenty-eight  to 
thirty  years*  purchase,'^  and  so  on,  and  then  he  objects  to 
give  that.  Then  he  says,  "  I  would  have  given  you  so  much, 
and  therefore  there  would  have  been  no' favour  conferred 
upon  me,  and  I  was  ready  to  give  it,  particularly  *'— now; 
here  is  a  curious  passage  in  the  letter,  very  curious — "  par- 
ticularly as  it  is  likely  that  no  other  person  knowing  my 
claims  would  be  anxious  to  have  it,  or,  at  all  events,  without 
an  indemnity  bond ;  for  although  I  am  not  able  to  establish 
just  now  my  father^s  first  private  marriage,  which  I  have 
given  you  notice  of,  what  is  known  already  would  not  be  in 
your  favour,  and  I  conceive  it  to  be  my  duty  now  to  inform 
you,  that  my  sister  told  me  it  was  really  the  case  that  my 
mother  was  a  respectable  young  person  living  with  her  parents 
upon  a  small  farm  on  my  father's  land,  and  he  did  not  acknow- 
ledge the  marriage  publicly  on  account  of  her  humble  birth, 
but  nevertheless  he  always  treated  her  as  his  wife."  Is  that 
so  ?  Then  what  becomes  of  this  being  a  marriage  which  was 
to  be  kept  private  because  the  father  thought  he  was  too  old 
a  husband  for  her  ?  He  now  says,  everybody  in  New  York 
knew  it,  but  then  his  statement  is,  that  his  father  "  did  not 
choose  to  acknowledge  the  marriage  publicly,  because  of  her 
humble  birth."     And  this  is  a  letter  written  by  the  man 
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1860.  vho,  to-day  by  his  counsel^  and  on  former  occasions,  has 
Nov.  9  to  27.  declared  solemnly  that  until  the  year  1848  and  1849  he  never 
Sh£dden  had  the  slightest  intimation  of  any  former  marriage  supposed 
Patrick.  ^  ^*^®  '^^^^  ^^  between  his  father  and  mother !  What  are 
we  to  think  of  such  a  man?  But  that  is  not  all — "Never- 
theless, he  always  treated  her  as  his  wife,  and  Mr.  Robert 
Shedden  informed  me  that  he  found  her  at  the  head  of  my 
^ather^s  table  when  he  went  to  America/'  which  is  not 
inconsistent  with  the  evidence  now  given,  for  the  earliest 
account  we  have  had  about  Robert  Shedden  going  to  America 
was  that  he  was  there  a  few  months  before  the  man's  death, 
when  that  bond  was  executed.  "  Moreover,  my  sister  told 
me  in  1829,  when  she  mentioned  these  circumstances" — 
his  sister  had  told  him  that  in  1829,  ten  years  before  this 
letter — "  that  a  woman  was  still  alive  who  was  present  at  the 
private  marriage."  I  take  that  for  what  it  is  worth — an 
assertion  that  he  had  heard  that  from  his  sister ;  I  shall  have 
occasion  to  observe  presently  upon  that  part  of  it.  But  take 
those  two  opposite  reasons,  assigned  at  different  periods  and 
for  different  purposes,  for  the  marriage  being  kept  secret. 
Does  it  increase  one's  confidence  in  the  evidence  of  habit 
and  repute  ?  Against  that  evidence  of  habit  and  repute  set 
the  evidence  of  Mr.  Neilson,  who  certainly  does  not  go  into 
particulars,  but  merely  says  he  was  reputed  to  be  a  single 
man.  Mr.  Neilson  was  of  much  greater  age  than  most  of 
those  who  spoke  on  the  other  side';  he  had  no  interest  at  all; 
he  was  older  at  the  time,  and  had  as  good  means  of  know- 
ledge. There  is  also  the  evidence  of  John  Barr.  John  Barr 
must  have  known  the  circumstances,  and,  unless  he  was  a 
perjured  man,  his  evidence  is  exceedingly  strong.  Well,  if  the 
case  had  rested  there,  I  for  one  might  have  felt  a  little  embar- 
rassed as  to  the  judgment  I  should  pronounce.  I  cannot 
tell  what  would  have  been  my  opinion  if  there  had  been  no 
other  evidence,  because  my  mind  may  now  be  influenced  by 
the  other  evidence  unknown  to  myself*     As  far  as  I  can 
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jndge^  it  would  have  been  that  there  was  no  such  evidence      1860. 
given  of  the   affirmative  of  the   marriage  as  to  warrant  a  Nov.  9  to  27. 
judicial  conclusion  that  any  marriage  had  taken  place.  Shedden 

But  I  now  come  to  the  second  marriage.  There  was  an  p^^^jcK 
undoubted  marriage  in  fact  when  the  man  was  on  his 
deathbed  on  the  7th  November  1798.  Now,  what  are  the 
reasons  suggested  for  his  marrying  then  ?  It  could  not  be 
to  make  reparation  for  any  wrong  that  he  had  done  to  Ann 
Wilson^  because,  according  to  their  theory,  he  had  done  no 
wrong  at  all.  It  could  not  be,  I  think,  that  which  Mr. 
Collier  suggests,  a  religious  scruple.  I  can  perfectly  under- 
stand a  religious  scruple  having  come  across  his  mind  as  to 
marital  intercourse  without  the  sanction  of  the  church,  and 
if  he  was  contemplating  a  continuance  of  it,  that  might  form 
a  reason  for  the  marriage  being  solemnized  at  that  time ;  but 
he  knew  that  that  was  at  an  end,  and  it  is  absurd  to  suppose 
that  he  would  have  married  then  in  order  to  sanction  that 
which  he  had  done  years  before.  Therefore  it  could  not  be 
that.  Then  what  reason  remains?  Why,  it  is  suggested 
that  he  wanted  a  marriage  more  easy  of  proof.  But  it  could 
hardly  be  more  easy  of  proof.  All  New  York  knew  of  the 
other.  The  lady's  father  was  living;  Dr.  Hosack,  the  par- 
ticular friend  and  physician,  was  living;  Mrs.  Hamilton, 
described  by  one  of  the  witnesses  as  a  ''  particular  crony"  of 
Mrs.  Shedden,  was  living ;  Judge  Pendleton,  whose  acquaint- 
ance they  boast  of,  was  living.  Where  could  be  the  difficulty  ? 
Why,  the  man  himself  was  living,  and  might  have  made  a 
declaration  which  would  have  been  conclusive.  Therefore,  I 
think  it  is  quite  absurd  to  put  it  upon  that  ground.  What, 
then,  is  the  ground?  To  make  his  children  legitimate. 
And  that  is  the  ground  which,  as  long  as  it  suited  his  pur- 
pose, was  adopted  by  the  petitioner  himself.  Throughout 
this  long  letter  of  the  14th  of  June  1839,  the  argument  is 
— "  You  know  perfectly  well  that  your  uncle  married  my 
mother  in  order  to  make  me  legitimate  and  the  heir  to  the 
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1860.      Scotch  property,  and  yet,  in  defiance  of  all  that,  you  basely 

Noy.  9  to  27.  j^yail  yourself  of  a  technical  objection  in  order  to  get  posses- 

Sheddkn     sion  of  it  for  your  brother  Robert/^  and  that  beyond  all 

Patwck.     <loubt  was  his  case.     Well,  then,  in  addition  to  that,  you 

have  declarations  of  John  Patrick,  the  declaration  of  Robert 

Shedden,  declarations  of  William  Patrick  of  Virginia,  all  to 

the  same  effect,  repudiating  a  former  marriage,  saying  there 

was  none  until  this  marriage  was  solemnized. 

I  now  come  to  the  letter,  the  important  letter  of  the  12  th 
November  1798,  and  it  is  admitted  by  the  petitioners,  that  if 
that  was  a  genuine  letter,  there  is  an  end  of  the  case.  Now, 
let  us  inquire  a  little  into  the  probability  of  such  a  letter  having 
been  written.  It  was  said  by  Mr.  Bolt  in  his  argument,  that 
if  John  Patrick  and  William  Patrick  of  Virginia  and  Robert 
Shedden  wrote  to  different  people  stating  that  there  had 
been  no  previous  marriage,  when  in  fact  there  had  been  one 
in  1790,  that  marriage  must  have  been  known  to  the  Mends 
in  Scotland.  They  had  correspondence  with  the  Patricks  in 
Scotland,  and  with  the  Sheddens  in  London.  Mr.  Collier 
argues,  on  the  other  hand,  that  it  does  not  foUow  that  they 
would  know  it ;  very  likely  they  would  know  nothing  at  all 
about  it.  I  think  that  is  exceedingly  improbable.  The 
Scotch  families  are  somewhat  particular  about  their  pedi- 
grees— somewhat  proud  of  them.  Mr.  Shedden  of  New 
York  was  the  owner  of  the  old  Roughwood  property,  which 
had  been  long  in  the  family,  and  of  the  possession  of  which 
they  were  proud.  Would  it  not  be  made  known  to  the 
members  of  the  family  that  there  was  a  marriage,  and 
children  born  of  an  acknowledged  marriage  ?  Would  they 
never  have  heard  of  it  ?  It  is  quite  incredible.  One  must 
judge  of  things  somewhat  according  to  probabilities  and  one's 
intercourse  with  the  world.  But  assume,  according  to  Mr. 
Collier,  that  it  was  not  known,  and  I  dare  say  it  was  not, 
that  he  had  had  these  children, — is  it  likely,  assuming  that 
he  married  at  that  time  for  the  purpose  of  making  the  chil- 
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dren  legitimate^  that  the  letter  of  the  12th  November  would  I860, 
be  written?  If  I  mistake  not,  he  appointed  by  his  will  Ww. 9 to 27> 
William  Patrick  as  guardian  of  the  boy.  But  this  reminds  SHXDDiir 
me  that  I  have  omitted  one  reason  which  was  assigned  in  the  p^tuce* 
opening  as  a  reason  for  solemnizing  that  marriage,  and  it. 
was  this, — that  the  testator  had  discovered  some  grounds  for 
suspecting  a  conspiracy  to  deny  the  former  marriage,  and 
therefore,  to  make  all  sure,  he  had  it  solemnized  again  with  . 
ecclesiastical  forms.  If  there  was  such  a  conspiracy,  who 
were  the  parties  to  it?  Who  could  be  the  parties  in  it? 
Who  had  an  interest  or  a  motive  ?  Why,  it  could  only  be 
John  Patrick,  with  William  Patrick  or  Robert  Patrick  in 
Scotland,  in  order  to  advance  their  interests.  Is  it  pos- 
sible that  such  a  thing  can  be  suggested  7  Here  is  a  man 
on  his  deathbed  discovers  that  his  nephews  have  entered  into 
a  fraudulent  conspiracy  to  cheat  his  children  of  their  inheri- 
tance, and  immediately  he  makes  the  fraudulent  nephew  in 
America  his  executor,  and  the  fraudulent  nephew  in  Scotland 
the  guardian  of  his  child.  Why,  it  is  too  absurd  a  supposi- 
tion  to  be  entertained  for  a  moment.  But  as  to  that  letter, 
is  it  likely  that  such  a  letter  would  be  written  ?  If  he  had 
married  then,  to  make  that  child  legitimate ;  if  he  had  not 
avowed  the  existence  of  that  child  before ;  if  he  had  not 
communicated  with  his  nephew,  the  Writer  to  the  Signet,  or 
Dr.  Robert  Patrick,  before ; — ^is  it  likely  that  he  would  make 
awiU  appointing  a  guardian  to  the  child, — ^having,  as  he  sup- 
posed, legitimated  him  by  the  marriage, — and  send  him  over 
to  that  guardian  in  Scotland  without  any  communication 
from  himself?  Is  it  not  likely  that  he  would  give  the 
guardian  some  intimation  of  it ;  that  he  would  write  some- 
thing to  show  that  he  remembered  him,  and  to  bespeak  his 
kindness  to  the  child  ?  Therefore,  it  seems  to  me  that  there 
is  every  probability  that  some  such  letter  would  be  written. 
But  to  what  a  theory  are  we  driven  in  order  to  suppose  that 
no  such  letter  was  written?    Why,  to  get  rid  of  the  eflfect 

VOL.  II.  p 
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1860.  of  John  Patrick's  letter  of  tbe  9th  November  1798,  they  say 
^  ^  *^*  *^**  ^^  ^^  ^^^  artfiilly  written  that  letter  to  pave  the  way 
Shicddxn  for  a  forgery  to  be  subsequently  executed  of  a  letter  to  be 
Patoiok,  ®®^*  ^  *^®  name  of  William  Shedden  to  William  Patrick. 
.  Now,  in  the  first  place,  let  us  see  what  the  effect  of  that 
letter  is,  in  respect  to  the  opinion  that  John  Patrick  himself 
had,  as  to  the  consequence  of  what  his  uncle  had  done.  He 
speaks  of  his  having  married;  states  that  he  had  married; 
states  that  his  object  in  that  proceeding  was  to  rescue  from 
a  state  of  bastardy,  and  introduce  into  the  world  with  all 
the  privileges  appertaining  to  those  who  are  bom  under  the 
influence  of  the  law,  two  infant  children, — evidently  alluding 
to  the  right  of  inheritance.  Well,  then,  he  speaks  of  its 
being  a  hard  struggle,  but  that  he  had  done  it.  He  then 
speaks  again  of  the  other  girl,  who  is  said  to  have  been  an 
illegitimate  child  by  another  woman.  '^  Besides  the  two 
children  mentioned,  he  has  one  other,  a  girl  of  about  twelve 
years  old,  by  another  woman,  who  is  long  dead,  his  very 
image,  but  who  can  reap  no  benefits  from  the  measures  taken, 
being  considered  in  the  eye  of  the  law  a  bastard.''  He 
therefore  distinguishes  between  her  status  and  the  stattis  of 
the  two  who  were  to  have  the  benefit  of  the  marriage  which 
had  then  been  solemnized.  He  again  mentions  certain 
claims  upon  the  estates  which  he  thought  his  brother  William 
ought  to  take  care  of,  evidently  supposing  that  the  estate 
would  pass  into  the  hands  of  the  boy ;  and  after  speaking  of 
the  delicate  position  in  which  he  was  placed  as  an  executor, 
he  says,  "  This  is  likewise  in  your  situation  extremely  so,  as 
agent  of  his  heirs  and  as  representative  of  those  who  have 
claims  to  counteract  them."  He,  the  writer,  is  made  agent 
for  the  girl,  but  William  Patrick  being  appointed  guardian 
for  the  boy,  he  has  these  famUy  claims  to  take  care  of,  which 
are  claims  upon  the  estate.  It  is  therefore  very  plain  that 
John  Patrick  at  that  time  supposed  that  the  marriage  was 
efiectual  to  give  them  all  the  rights  of  legitimate  children. 
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He  knew  that  liis  uncle  had  made  a  will  disposing  of  all  his      1860. 
American  property;    then  what  possible  motive  conld  he  Not^9Jo»7. 
have  for  entering  into  any  conspiracy  to  send  a  forged  letter  ?     Sodsbs 
But  it  is  supposed  he  had^  because  otherwise  it  is  difficult  to     p^^^. 
get  rid  of  the  fact  of  the  postscript  of  11th  November : — 
*'  In  the  morning  Mr.  Shedden  gradually  approached  his  end. 
He  has  looked  into  his  affairs^  and  wrote  to  his  friends.     He 
has  two  important  letters  to  write^  and  dies  contented.    One 
is  to  you  respecting  his  children^  etc.     The  boy  is  to  be  sent 
to  Scotland.^'     Then  in  a  postscript  he  says,  "  I  requested 
him,  if  possible,  to  write  to  my  brother  Robert ;  his  sus- 
ceptible heart,  I  knew,  would  be  much  gratified,'^  assuming, 
that  from  his  exhausted  condition,  it  was  doubtfiil  how  much 
he  would  be  able  to  write, — I  say,  therefore,  there  was  every 
reason  to  suppose  that  such  a  letter  as  that  of  the  12th  No- 
vember would  be  written. 

Well,  then,  we  have  had  produced  to  us  two  letters,  which 
purport  to  be  copies,  which  are  called  duplicate  and  triplicate  > 
and  1  have  the  duplicate  in  my  hand,  in  which  he  says, 
"  Original  by  the  ship  Fanny,  vid  Greenock.'*  Rather  a 
carious  concoction  of  a  letter  this,  if  it  was  a  fraudulent 
pretence  that  there  was  an  original ;  that  this  duplicate 
should  be  prepared  in  this  manner,  '^  Original  by  the  ship 
Fanny,  w4  Greenock.  New  York,  Nov.  12th.''  Then,  as  this 
is  supposed  to  be  from  the  man  himself,  there  is  the  name 
^'William  Shedden,"  and,  curiously  enough,  there,  is  the 
word  ''  signed"  against  it,  which,  you  know,  is  the  constant 
practice;  in  making  a  copy,  you  put  "signed"  against  the 
name,  to  show  that  it  is  not  meant  to  pass  for  an  original 
signature,  as  instead  of  the  seal  you  have  "L.S.,"  to  show 
the  position  of  the  seal;  and  then  we  have  by  the  side, 
"Attested,  John  Mills."  If  this  was  a  fraudulent  pretence, 
it  is  necessary  to  suppose  that  John  Mills  was  a  party  to 
the  fraud,  was  a  party  to  the  concoction  of  this  fabricated 
letter,  he  asserting  by  that  which  he  writes  that  the  original 

f2 
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1860.  was  sent  hj  tbe  ship  Fanny^  and  that  this  was  a  duplicate 
Nov.  9  to  27.  Qf  it;  he  attests  the  correctness  of  the  duplicate.  So  like- 
Sheddsn  ^ise  John  Mills  attests  the  correctness  of  the  triplicate, 
Patrick  ^^  being  a  person  ascertained  to  be  in  the  employ  of  the 
testator,  William  Shedden,  because  by  his  will  he  left  him  a 
legacy.  Now,  this  triplicate  begins  also,  "  Triplicate ;  original 
by  the  ship  Fanny;  duplicate  by  the  Amsterdam  packet." 
This  part  of  the  assertion  is  proved  to  be  true,  ''  duplicate 
by  the  Amsterdam  packet,'^  because  there  is  the  duplicate 
which  came  by  the  Amsterdam  packet ;  therefore  some  part 
of  this  statement  is  true.  Then,  is  it  not  monstrous,  where 
we  have  no  imputation  upon  Johi^  Mills,  no  reason  to 
suspect  him;  no  surmise  against  his  character  of  any  kind 
or  description ;  when  it  is  proved  that  the  testator  had  had 
some  regard  for  him,  by  remembering  him  in  his  will ;  that 
the  man  is  to  be  supposed  instantly,  without  motive,  without 
anything  to  induce  him  that  we  know  of,  to  enter  into 
this  combination  with  John  Patrick,  to  assert  a  gross  and 
abominable  falsehood,  viz.  that  there  was  an  original  letter, 
of  which  these  two  were  the  duplicate  and  triplicate  ?  Well, 
then,  what  was  the  course  of  business  in  that  day  ?  Why, 
to  send  bills  in  three  parts.  I  believe  it  is  somewhat  altered 
now.  I  believe  it  is  not  very  common  to  go  beyond  a  dupli- 
cate, but  at  that  day  it  was  almost  invariable  to  send  three 
parts,  one  being  enclosed  in  each  letter ;  and  therefore  you 
have  the  course  of  business  to  confirm  that  which  is  so  stated. 
But  I  think  that  there  is  the  strongest  internal  evidence  of 
the  truth  of  the  story,  that  this  was  William  Sbedden's 
letter,  and  not  a  letter  fabricated  and  concocted  by  John 
Patrick.  Observe  what  is  said  to  be  the  motive.  It  is  to 
lead  people  in  Scotland  to  conclude  that  he  never  had  been 
married  before — in  fact,  that  it  is  to  operate  as  a  denial 
of  a  former  marriage.  Now,  what  are  the  contents  of  it  ? 
'^  My  very  dear  Nephew, — My  long  and  painful  illness  must 
apologize  for  my  long  silence.     I  am  now  going  to  quit  this 
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world.  I  have  married  Miss  Ann  Wilson,  which  is  approved  1860. 
of  by  my  friends  here.''  That  is  a  truism;  John  Patrick  did  NoT^9to  27. 
not  invent  that  in  order  to  cause  it  to  be  believed  in  Scotland  Sbidden 
that  he  had  married  Miss  Wilson.  That  could  be  proved  p^^icK. 
by  plenty  of  people.  There  was  no  doubt  about  it.  "  And 
which  restores  her  and  two  fine  children  I  have  by  her  to 
honour  and  credit.''  Now,  the  whole  pith  of  the  letter  is  in 
the  word ''  restore."  There  is  nothing  else  which  by  inference 
would  lead  you  to  conclude  that  he  meant  to  say  that  it  was 
necessary  to  "  restore"  her — ^that  there  was  some  need  for  a 
restoration — that  she  had  lost  honour  and  credit  before,  but 
that  that  was  to  '^restore"  her.  John  Patrick  must  have 
been  very  cunning,  if  he  invented  this  letter  to  operate  as 
a  denial  of  any  former  marriage,  to  hit  upon  that  word 
"  restore,"  so  that  people  might  draw  that  inference  from  it, 
and  not  make  a  direct  statement  of  it.  It  is  inconsistent 
with  human  nature  to  suppose  that  a  man  so  dealing  with 
the  subject,  and  with  such  a  transaction,  would  not  have 
made  some  positive  statement  of  the  fact  in  such  a  letter — 
"  I  have  hitherto  lived  with  Miss  Ann  Wilson  as  my  mistress, 
but  I  have  at  last  married  her."  Here  the  whole  point  of 
it  is  in  the  word  "restore."  There  is  nothing  else  in  the 
letter  but  facts  known  to  everybody — mere  truisms,  about 
which  there  could  be  no  controversy  or  dispute.  He  goes 
on — "  one  of  my  children  is  a  boy  named  Willam  Patricks 
Shedden" — showing,  therefore,  that  which  is  consistent  with 
all  one  expects  to  be  the  case,  that  the  existence  of  that  boy, 
the  illegitimate  child,  had  not  been  made  known  to  his 
friends  in  Scotland  before,  and  therefore  he  told  him  his 
name;  and  then  he  speaks  of  having  sent  the  Bills  of  Ex- 
change, which  the  petitioners  .have  proved  had  duly  arrived, 
by  introducing  Mr.  Patrick's  book  in  which  the  receipt  of 
the  bills,  and  of  the  payment  of  the  bills  afterwards  when 
they  were  due,  is  acknowledged.  Then,  "  I  desire  that  such 
further  sum  or  sums  of  money^  may  be  appropriated  for  the 
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1860.  purpose  of  maintaining  and  educating  him  genteelly  and 
Nov.  9  to  27.  according  to  his  talents  and  inclination^  not  exceeding  £500 
Shbddsn  sterlings  without  the  consent  of  my  executors,  of  whom  you 
Pateick.  ^^  ^  ^  totally  independent  in  this  business.  I  can  only 
add,  that  I  remain  till  death/'  &c.  This,  a^ain,  is  exactly 
consistent  with  the  will ;  the  daughters  were  to  be  under  the 
care  of  the  executors,  the  elder  one  absolutely,  the  younger 
one  as  soon  as  the  mother  ceased  to  obey  their  instructions 
and  to  act  according  to  their  wishes  in  reference  to  her. 
The  boy  was  handed  over  to  Mr.  William  Patrick  as  his 
guardian.  What  is  there  against  that?  What  is  there  to 
lead  us  to  doubt  that  such  a  letter  was  written?  What  is 
the  improbability  of  it  ?  Why,  it  is  not  produced.  It  cannot 
be  produced.  The  letter  was  received  in  January  1799. 
But  before  I  go  US  that  I  must  advert  a  little  to  Ann  Wil- 
son's letter,  which  sometimes  has  been  relied  upon,  and 
then  been  repudiated  by  the  petitioners — the  letter  of  the 
8rd  September  1799,  which  is  legitimately  in  evidence,  and 
we  will  see  what  she  says  about  it.  ''On  looking  at  my 
signature,  you  will  of  course  find  that  I  am  a  stranger  to 
you,  but  when  I  inform  you 'that  I  am  unfortunately  the 
widow  of  your  late  uncle,  William  Shedden,  Esq.,  of  this 
place,  I  trust  that  you  will  listen  to  the  contents  of  this 
letter  with  that  attention  which  the  memory  of  your  late 
•  uncle,  and  the  interest  of  his  son,  is  in  my  opinion  fully 
entitled  to.'*  Then  she  talks  about  the  loss  of  her  husb9nd, 
and  so  forth.  "  My  worthy  husband  made  his  last  wiU  and 
testament  some  time  before  his  death,  making  settlements  as 
far  as  he  could,  and  appointed  executors  for  ftilfilling  his 
intentions.  He  also  at  the  same  time  wrote  your  brother 
William  in  the  most  affectionate  terms,  recommending  our 
son  William  to  his  guardianship  and  protection,  and  made 
a  remittance  on  account  of  this  infant,  the  view  being  to 
send  William  to  Scotland  for  his  education.''  She  speaks 
incidentally  of  that  letter.     ''He  wrote  to  your  brother 
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William  in  tlie  most  affectionate  ienns,"    What^  was  she,      1860. 

on  the  3rd  September  1799,  concocting  evidence  in  order  Nov^^9to^27. 

to  establish  that  such  a  letter  was  written,  or  was  John     sheddek 

Patrick  doing  it?     The  theory  is,  that  this  letter  was  forged     p^^jcK. 

by   John  Patrick,   or  by   some  of  his  wicked  associates. 

Assume  that  John  Patrick,  on  the  8rd  September  1799, 

was  actually  writing  this  letter  for  the  far-fetched  purpose 

and  object  of  giving  some  collateral  evidence  of  the  existence 

of  such  a  letter  as  that  of  the  12th  November,  and  I  think 

you  will  assume  one  of  the  most  preposterous  propositions 

that  ever  was  presented  to  the  consideration  of  rational  men. 

It  is  absolutely  absurd  and  ridiculous.     If  genuine,  it  proves 

that  she  not  only  knew  of  such  a  letter,  but  knew  the 

contents  of  it.     She  states  them  correctly.     Her  husband 

had  written  to  William  Patrick  in  affectionate  terms,  and 

recommended  their  son  to  his  care,  and  made  a  remittance 

for  the  purpose  of  his  education.   Well,  then,  the  letter  is  not 

produced.    What  has  become  of  it  ?    What  does  Mr.  Patrick 

say  ?     Mr.  Patrick  says,  "  I  gave  it  to  William  Shedden, 

the  petitioner ;  I  n'ever  got  it  back  again.''     Then  we  have 

produced  a  list  of  papers  which  are  admitted — at  least  the 

greater  part  of  them — ^to  have  been  at  one  time  handed  to 

William  Shedden.     The  date  of  the  list  is  the  7th  October 

1823.     I  do  not  say  that  that  is  positively  so,  but  it  is  a  list 

of  papers  that  purport  to  have  been  sent  to  him  on  that 

day ;  and  the  clerk,  Mr.  Love,  says  that,  according  to  the 

course  of  the  office,  no  doubt  that  list  was  made  out,  and  he 

made  a  copy  at  the  time  the  transaction  took  place.     Now, 

how  came  this  list  to  be  made  out  ?     It  appeara  that  this 

gentleman,  the  petitioner,  returned  from  India  in  1828,  and 

that  then  Mrs.  Robert  Patrick  observing  that  he  was  wholly 

ignorant  of  his  family  and  his  status,  and  who  he  belonged 

to,  as  far  as  family  connections  were  concerned,  revealed  to 

him  the  secret  of  his  birth.     He  became  much  excited,  very 

angry,  and  entered  into  a  violent  and  angry  controversy  with 
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I860.  Mr.  Patrick  on  the  subject.  He  says,  Mr.  Patrick,  by 
No?.  9  to  27.  yarious  specious  arguments,  sought  to  pacify  him ;  and  great 
Shiddem  imputation  has  been  cast  upon  Mr.  Patrick  on  account  of  his 
Patmck  having  never  communicated  the  secret  of  his  history  and 
his  birth  to  this  young  man  before  he  went  to  sea  or  went  to 
India.  Whether  that  was  right  or  wrong — ^whether  there 
was  anything  blamable  in  that  or  not — must  depend,  I 
think,  mainly  upon  whether  Mr.  William  Patrick  had  acted 
faithfully  towards  him  or  not.  If  he  had  acted  faithfully — 
if  the  question  respecting  his  rights  had  been  fairly  and 
honestly  brought  forward  and  tried,  and  the  decision  was  in 
favour  of  Robert  Patrick  and  against  the  petitioner — ^if  the 
executors  in  America  had  acted  faithfiiUy,  and  had  not 
robbed  him  of  his  estate, — and  there  were  three  executors, 
not  only  John  Patrick,  but  Dr.  Hosack  and  Mr.  Farquhar, 
and  Mr.  Farquhar  appears  to  have  acted  as  well  as  Dr. 
Hosack,  for  in  Mr.  Farquhar^s  possession  the  papers  belong- 
ing to  the  deceased  man  were  found, — ^why,  then,  I  say,  if 
they  had  acted  faithfully,  was  there  anything  unkind  or 
unworthy  in  keeping  from  the  knowledge  of  this  young  man 
that  he  was  illegitimate  ?  Would  he  go  to  sea  amongst  his 
young  comrades  in  the  navy,  or  would  he  associate  with 
young  men  in  India,  with  any  more  freedom  or  satisfaction, 
with  any  more  consciousness  of  the  dignity  and  position  of 
an  honest  young  man,  because  he  thought  he  was  a  bastard  f 
Would  it  have  added  to  his  happiness  to  have  known  that 
circumstance?  Would  it  have  been  likely  to  advance  his 
pecuniary  interests  or  his  personal  interests,  or  to  gratify  his 
personal  feelings  to  have  known  it  7  If  not,  assume  that  he 
was  faithful  in  discharging  his  trust,  and  I  do  not  see  what 
imputation  is  to  be  cast  upon  Mr.  Patrick  for  not  making  the 
communication.  But,  at  a  certain  age,  it  seems  that  Mrs. 
Robert  Patrick  thought  it  right  that  he  should  know  who 
and  what  he  was.  Then  they  entered  into  this  discussion. 
Now,  it  appears  that  in  order  to  give  him  information. 
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these  papers  were  given  to  him  for  perusal — Mr.  Patrick      1860. 
says  all;  the  petitioner  says  not  all,  most  of  them.     First  Not.  9  to  27. 
there  is  a  letter  of  John  Patrick  of  the  9th,  with  postscript     sheddbn 
of  the  1 1th  November,  1798,  regarding  Mr.  Shedden's  affairs ;  ^' 

second,  a  letter  of  the  18th  November  informing  him  of 
Mr.  Shedden's  death ;  and  I  think  it  was  in  that  same  letter 
of  the  18th  November — ^if  not,  it  was  a  letter  about  the  same 
date  of  John  Patrick^s — ^in  which  he  says,  "  I  send  you  a 
newspaper  containing  the  announcement;''  and  very  pro- 
bably the  obituary  in  that  newspaper  is  the  one  afterwards 
referred  to,  which  possibly  contained  some  complimentary 
notice  of  the  deceased — "with  newspaper  of  the  14th  No- 
vember^'' intimating  the  date  and  as  having  given  it  at  that 
time;  "third,  probate  of  the  will  of  William  Shedden; 
fourth,  letter  from  William  Shedden  to  William  Patrick  of 
12th  November,  1798,  enclosing  two  bills  of  exchange,  amount- 
ing together  to  £417.  168.  Sd. ;  fifth,  letter  of  John  Patrick  of 
the  8th  December,  1798,  with  a  copy  of  the  letter  of  the  18th 
November  prefixed."  Now,  I  should  remark  upon  this 
"fourth,— letter  from  William  Shedden  to  William  Patrick  of 
the  12th  November,  1798,  enclosing  two  bills  of  exchange," — 
that  what  seems  to  be  considered  the  important  part  at  that 
time  was  the  enclosure  of  the  bills'— the  money  that  was  sent 
for  his  son's  use;  and  whether  that  was  meant  as  the 
original,  or  the  duplicate,  or  triplicate,  may  be  left  very 
&]rly  in  doubt.  Nothing  more  is  heard  of  this.  Mr.  Shedden 
says,  *' Whatever  papers  1  got"  (he  acknowledges  having 
received  papers  in  the  letter  of  the  14th  October)  "they 
were  all  returned."  I  think  it  is  very  probable  they  were. 
But  then  some  papers  were  sent  back  again  to  him  before 
the  8rd  of  January,  1824.  I  assume  he  sent  them  aH  back 
as  he  says,  but  there  must  have  been  a  subsequent  trans- 
mission of  something  to  him,  as  appears  by  the  letter  that  he 
wrote  on  the  8rd  of  January,  1824  : — "  Dear  Sir, — On  my 
arrival  last  night  from  the  west  country,  I  received  your 
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1860.  letter  of  tbe  81st  ultimo"  (if  that  letter  had  been  produced 
Nov. 9 to 27.  j^  would  have  set  this  question  at  rest);  "and  I  have  to 
Sheddbn  thank  you  very  sincerely  for  the  letter  of  my  father's  to  you 
Patwci  ^^^  *^®  obituary.''  J  assume  they  were  all  sent  back  in  1828. 
Here^  in  January  1824^  he  got  the  obituary  again^  and  a 
letter  of  his  father's  also.  It  appears  that  Mr.  Patrick  wrote 
in  the  margin  of  this  list  against  the  letter  of  the  12th 
November,  "Not  returned."  That  was  written,  as  far  as 
has  been  ascertained,  in  the  progress  of  Mr.  Garment's  ex- 
amination of  the  papers  in  the  suit  of  1848,  twenty-four 
years  after  the  transaction,  Mr.  Patrick  then  approaching 
the  age  of  eighty.  It  is  possible,  his  attention  not  being 
particularly  drawn  to  the  subject,  that  when  he  was  asked, 
as  he  would  be  by  Mr.  Garment,  "  What  about  the  letter  and 
obituary  ?  we  cannot  find  these,"  he  may  have  said, "  Oh,  those 
were  not  returned  when  he  sent  the  others  back  again." 
But  there  is  this  expression  in  the  petitioner's  letter  of  the 
8rd  January  which  Mr.  Gollier  very  properly  noticed,  "  As  I 
had  never  seen  my  father's  handwriting  before,  you  will  easily 
be  assured  that  this  is  a  dear  relic  to  me."  That  only 
operates  to  negative  the  fact  that  he  had  his  father's  writing 
or  signature  in  the  month  of  October  before.  I  think  it  is 
very  strong  to  show  that.  But  how  do  you  account  for  that  ? 
Why,  the  letter  of  the  12th  November  put  down  in  the  list 
was  originally  sent  for  the  purpose  of  showing  the  bills 
enclosed — ^nothing  is  more  probable — without  distinguishing 
between  the  original  and  the  duplicate.  The  whole  were 
sent  to  give  him  information  about  his  affairs  and  his  status ; 
they  were  returned ;  and  afterwards,  for  some  reason  which 
was  probably  assigned  in  the  letter  of  the  81st  December, — 
which  the  petitioner  would  have,  as  it  was  his,  and  if  it  has 
been  lost  it  is  not  the  fault  of  the  respondent, — ^the  original 
and  the  obituary  were  again  sent,  for  we  find  him,  on  the 
8rd  January,  1824,  acknowledging  the  receipt  of  a  letter  from 
his  father  to  William  Patrick  and  the  obituary,  and  tlumking 
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him  for  tlie  letter^  as  probably  containing  nearly^  if  not  1860. 
absolutely^  his  last  signature.  Now,  how  did  Mr.  Patrick  Not.  9  to  27. 
become  possessed  of  his  last  signature  ?  John  Patrick  says,  Sbbddbit 
^  on  the  11th  November,  "  William  Shedden  has  two  letters  p^^p^cK. 
to  write,  one  to  you  about  his  boy.'*  Only  one  to  him.  If, 
therefore,  he  had  the  last  signature,  it  must  have  been  that 
one.  I  apprehend,  from  this  examination  of  this  part  of  the 
evidence,  no  reasonable  man  can  doubt  that  that  letter  did 
go  to  him  at  that  time.  Mr.  Shedden  denies  it.  Can  we  rely 
upon  Mr.  Shedden^s  evidence  in  this  matter  ?  Mr.  Shedden 
has  denied,  both  in  the  House  of  Lords  in  1854,  and  in  his 
petition  presented  there  after  the  suit  was  over,  and  through 
his  counsel  to-day,  that  he  had  the  slightest  knowledge  or 
intimation  of  his  father's  former  marriage,  or  any  suggestion 
of  it,  until  1849.  In  the  petition  is  this  paragraph : — '^  That 
your  petitioner  first  became  aware  of  the  civil  contract  of 
marriage  between  his  father  and  mother  in  the  month  of 
October  1849,  when  in  New  York ;  and  he  then,  with  the 
assistance  of  eminent  lawyers  in  that  State,  collected  the 
most  satisfactory  and  conclusive  evidence  of  the  marriage  of 
his  father  and  mother  previous  to  the  birth  of  his  sister,  who 
was  bom  before  your  petitioner.'' 

What  have  we  in  his  own  letter?  Why,  that  he  knew  it 
in  1829,  and  that  he  was  told  in  1829  that  there  was  a 
witness  then  living  who  was  present  at  the  prior  marriage. 
Do  you  think  he  did  not  inquire  ?  If  he  did  not  inquire, 
he  must^  have  been  perfectly  satisfied  that  that  was  a 
false  story.  If  he  did  inquire,  what  was  the  result  of  his 
inquiry  ?  Twenty  years  afterwards,  or  thereabouts,  for  the 
first  time,  he  set  up  that  former  marriage.  Can  we  trust 
him  ?  In  Court  here,  upon  his  oath,  he  stated  that  he  had 
never  seen  or  heard  of  that  document,  the  father's  letter, 
until  1841.  Again  I  refer  to  the  remarkable  letter  of  the 
14th  June,  1839,  for  his  statement  with  reference  to  it.  He 
is  quarrelling  with  Mr.  Patrick,  not  because  he  had  denied 
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1860.      the  former  marriage,  but  because,  knowing  from  his  brother 
Not.  9  to  27.  what  his  uncle's  intentions  were  in  solemnizing  the  deathbed 
Shsddkn     ii^^urriage,  he  had  defeated  those  intentions.     He  says  here, 
••  "  Just  to  think  of  your  seeking  for  an  American  certificate, 

when  you  had  received  my  father's  own  letter  telling  you  of 
his  marriage  with  my  mother.''  What  does  he  mean  by 
that  ?  What  ought  we  to  infer  from  it  ?  It  is  open  to  va- 
rious constructions.  Taking  the  whole  tenor  of  the  letter, 
I  imagine  he  means  this :  that  Mr.  Patrick  had  employed 
somebody  in  America  to  examine  whether  there  was  such  a 
certificate ;  that  he  is  imputing  to  him  that  he  tried,  if  he 
could,  to  deny  the  existence  of  such  a  marriage.  '^Only 
think,"  he  says,  '^  of  your  sending  to  America  for  a  certificate, 
and  not  being  satisfied  with  my  father's  own  declaration, 
under  hi^  own  hand,  that  he  had  married  my  mother."  That 
is  the  fair  meaning.  And  then  he  goes  on,  ^'In  order  to 
annul  the  Scotch  custom  in  my  father's  case,  and  his  honest 
intention  for  the  Scotch  estate."  Why,  then  I  come  to  the 
conclusion  upon  this  evidence,  if  it  stopped  there,  that  such 
a  letter  was  written  by  the  testator,  that  that  letter  was  given 
to  the  petitioner,  and  that  the  petitioner  has  not  produced  it. 
Is  it  harsh  to  come  to  this  conclusion  ?  How  has  the  peti- 
tioner dealt  with  other  documents — the  documents  abstracted 
from  the  Registry  in  Scotland — ^the  documents  obtained  from 
his  own  parliamentary  agent  in  London,  upon  the  assurance, 
the  positive  and  solemn  assurance,  that  they  should  be 
returned,  which  they  never  have  been — ^the  documents,  through 
the  instrumentality  of  Jean  Shedden,  burnt  by  Van  Hook  in 
America? 

But  it  is  said  that  William  Patrick  is  not  to  be  credited, 
for  that  he  entered  into  a  fraudulent  combination  with  Craw- 
furd.  It  is  only  necessary  to  touch  the  case,  and  to  have  fraud 
imputed — fraud,  perjury,  falsehood,  forgery,  everything,  in 
order  to  establish  the  legitimacy  of  this  man  by  a  supposed 
former  marriage  of  his  father  and  mother.     This  charge  is 
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founded  upon  two  letters  from  Hugh  Crawfurd  to  William  1860. 
Patrick.  What  are  these  letters?  How  was  Crawfurd  Nov.  9  to  27. 
introduced  into  the  case?  Remember  the  letter  of  Mr.  sheddsn 
William  Patrick^  the  guardian,  or  rather  the  intended  guar-  p^xwcK. 
dian,  for  he  rejected  that  office,  to  the  executors  in  America, 
telling  them  he  could  not  take  the  office.  John  Patrick 
wrote,  nothing,  doubting,  that  the  boy  was  entitled  to  the 
estate ;  that  he  was  rendered  legitimate ;  that  the  marriage 
was  sufficient.  William  Patrick  writes :  ^^  I  cannot  take  the 
office  of  guardian;  This  is  a  very  doubtful  point:  I  am 
inclined  to  think  it  is  in  favour  of  my  brother  Robert,  and 
he  is  absent  in  the  service  of  his  country — I  am  acting  for 
him — ^I  must  protect  his  interests — I  therefore  can  take  no 
guardianship  of  the  boy  which  would  involve  me  in  a  colli- 
sion of  interests  of  that  sort ;  you  must  appoint  some  one  to 
have  the  question  fairly  and  fully  tried."  Now,  what  was 
the  question  which  William  Patrick  supposed  was  to  be  fairly 
and  fully  tried  ?  Why,  the  effect  of  that  marriage  solemnized 
on  the  7th  November,  1798.  Then  afterwards  Crawfurd  is 
appointed,  but  not  by  him.  Is  Crawfurd  a  respectable  man  ? 
"  Oh  dear,  no.  He  is  implicated  in  the  frauds  of  these  other 
people.'*  What  other  transaction  of  Mr.  Crawfurd  ever  cast 
a  suspicion  upon  his  character  or  conduct  ?  None  has  been 
suggested,  but  here  are  two  letters,  one  of  them,  it  appears, 
just  about  the  time  when  the  cause  was  determined  in  Scot- 
land, the  9th  July,  1803.  At  the  close  of  the  letter  he  says> 
"What  is  now  to*  be  done  in  William  Shedden's  case?" 
Crawfurd  asks  directions,  it  is  said,  of  Mr.  William  Patrick. 
''What  is  now  to  be  done?  "  he  asks.  Why,  just  to  do  or 
leave  undone,  as  William  Patrick  might  direct.  What  is  the 
other  letter  he  writes  ?  The  purport  of  it  I  think  I  suffi- 
ciently remember.  He  there  says, — "  Mr.  Miller  has  com- 
municated to  me  the  judgment  of  the  court.  It  is  very 
strong.  I  think  it  very  improbable  that  it  will  ever  be 
reversed,  especially  in  the  House  of  Lords,  for  it  is  entirely  in 
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1860.  accordance  with  the  principles  of  English  law.  Nevertheless, 
Nov.  9  to  27.  J  ^i^jjjj^  it  ^Q^^  1^  Yiettet  to  appeal  to  the  House  of  Lords ; 
SusBiisN  for  if  I  do  not,  the  boy  may  challenge  it — ^William  Shedden 
Patbicx.  '"^y  challenge  it.  At  all  events,  I  think  my  duty  will  be 
best  discharged  by  appealing  to  the  House  of  Ijords.^'  Now, 
persons  who  are  so  disposed  may  find  in  that  matter  of  sus- 
picion and  accusation.  Bear  in  mind  it  has  been  proved 
that  William  Patrick,  on  behalf  of  his  brother  Bobert, 
engaged  that  if  he  gained  the  estate  in  that  suit  he  should 
pay  all  the  expenses.  Well,  then,  here  is  Mr.  Crawfurd,  a 
respectable  man,  writing  to  him :  ^^  The  judgment  is  a  strong 
one ;  I  feel  confident  it  will  not  be  reversed ;  nevertheless,  I 
must  put  you  to  the  expense  of  an  appeal.'^  Did  it  not 
require  something  like  an  apology  ?  It  is  not  in  many 
instances  that  a  person  having  a  clear  judgment  against  him, 
which  he  knows  and  feels  to  be  right,  can  be  justified  in  pro- 
longing and  protracting  the  litigation,  even  if  he  does  it  at 
his  own  expense,  and  it  certainly  calls  for  some  excuse  if  he 
avails  himself  of  an  opportunity  of  doing  it  at  the  expense  of 
another  party,  A  fair  and  candid  consideration  of  those 
letters,  I  think,  would  show  they  came  to  no  more  than  this : 
"  I  think  the  judgment  is  right ;  I  have  little,  if  any,  expec- 
tation that  it  will  be  reversed ;  but  as  I  am  watching  over 
the  rights  of  an  infant,  I  think  it  right  not  to  abandon  his 
cause  until  the  highest  tribunal  of  the  country  has  pro- 
nounced an  opinion  as  to  his  rights.^'  And  as  to  the 
fact  of  the  appeal  being  made  fairly  and  ftilly,  and  honestly 
argued  out  in  the  House  of  Lords,  it  is  only  necessary 
to  read  that  which  I  have  read  with  the  greatest  satisfac- 
tion j  that  is,  the  wonderfully  acute  and  learned  argument 
then  prepared  by  Lord  Brougham^ — I  believe  the  only 
instance  in  which  he  prepared  a  case  from  Scotland  to  the 
House  of  Lords.     It  is  an  ai^ument  well  worth  reading  for 

1  See  1  Maequeen's  'Honae  of  Lords  Caaes  on  Appeal  from  Scotland,' 
p.  539. 
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the  sake  of  the  learning  and  ingenuity  therein  displayed.      I860. 
What  else  is  there?    Nothing    except  general  surmises,  Nov. 9 to 27. 
general  accusations;  the  estate  has  been  plundered^  every-     shvddbn 
body  connected  with  it  was  fraudulent, — Robert  Shedden  of     p^,^',cK. 
London,  Robert  Shedden  the  younger,  William  Patrick  of 
Virginia,  and  all  the  members  of  those  families ;  nay,  the 
petitioners  have  not  hesitated  to  say  that  some  of  these  un- 
fortunate people  actually  quitted  the  world  to  conceal  them- 
selves  and  their  crimes  in  the  grave,  in  order  to  avoid 
exposure  and  shame !      The  only  tangible  thing  that  they 
mention  is  the  bond  for  £4,000.  They  say  that  that  was  forged. 
We  have  had  evidence  of  the  handwriting  of  William  Shedden 
to  it.     We  have  had  the  explanation  of  Mr.  William  Geoi^e 
Shedden  as  to  how  that  bond  came  to  be  given,  and  the 
reason  why  it  never  appeared  upon  the  books  of  Robert 
Shedden  and  Sons.    We  have  had  evidence,  given  by  the 
petitioner  himself,  of  the  handwriting  of  William  Shedden  of 
New  York,  as  signed  to  a  biU.   That  bond  was  open  to  inspec- 
tion, and  was  inspected  by  the  petitioners  and  one  or  more 
persons  employed  by  them,  and  no  person  has  been  brought 
forward  to  say,  either  by  comparison  of  handwriting  or  other- 
wise, that  he  entertained  a  doubt  as  to  the  genuineness  of  the 
signature.    The  charge  and  imputation  upon  William  Patrick 
failing,  the  facts  and  circumstances  already  mentioned,  leave 
me  without  a  particle  of  doubt  as  to  where  the  truth  lies  in 
this  case.     Finding,  then,  that  the  evidence  to  support  the 
allegation  of  a  former  marriage  is  of  the  slightest  kind ;  that 
there  are  such  contradictory  and  conflicting  reasons  assigned 
for  the  secrecy  of  that  marriage,  and  these  having  been  given 
just  as  it  suited  the  purpose  of  the  party  for  the  moment — 
finding  that  the  contents  of  the  disputed  letter  of  the  12th 
November  are  just  what  you  might  expect  to  find  in  a  true 
story,  with  reference  to  a  marriage  solemnized  for  the  purpose 
of  rendering  a  child  legitimate,  and  with  reference  to  the 
appeal  to  the  guardian  appointed  by  the  dying  man,  and  con- 
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1860.      sidering  the  manner  in  which  Mr.  Patrick  has  accounted  for 
^  ^'  not  producing  that  letter  now,  I  am  entirely  satisfied  that  it 
Sbsddbn     was  written ;   and  without  the  least  hesitation  I  must  pro- 
Pateick.     jounce  that  William  Patrick  Ralston  Shedden,  the  petitioner, 
is  not  the  legitimate  child  of  William  Shedden  and  his  mo- 
ther, and  is  not  a  natural-bom  British  subject. 

One  word  about  the  position  in  which  these  parties  are 
placed  by  the  present  decision. 

From  the  manner  in  which  this  case  has  been  conducted,  and 
the  manner  in  which  the  evidence  of  the  male  petitioner  was 
given,  I  can  have  no  sympathy  with  him.  He  may  have  be- 
come excited ;  he  may  have  brooded  over  fancied  wrongs  until 
his  faculty  of  judging  was  disturbed ;  but  the  course  he  has 
pursued  in  other  matters  where  he  had  no  such  excuse,  leaves 
him,  I  think,  without  any  title  to  the  sympathy  of  the  Court. 
For  the  female  petitioner  I  do  feel  most  deeply.  I  have 
no  doubt  she  has  been  brought  up  to  believe  in  the  truth  of 
her  father's  story ;  and  from  the  intimate  and  familiar  know- 
ledge she  has  displayed  of  every  particle  of  evidence  con- 
nected mediately  or  immediately  with  the  case,  I  have  no 
doubt  that  for  years  and  years  her  mind  must  have  been 
devoted  to  the  consideration  of  the  subject.  I  have  no  doubt 
she  has  received  her  father's  statements  with  the  unhesitating 
confidence  of  a  dutiful  and  afiectionate  child,  until  they 
have  become  interwoven  in  her  very  nature.  And  what  is 
to  be  the  consequence  to  her  of  this  judgment  ?  It  must  be 
one  of  two  things.  If  she  is  not  convinced  by  it,  she  will 
live  under  the  harassing  belief  that  she  has  sustained  a 
grievous  wrong,  and  is  unable  to  obtain  any  remedy, — ^a  posi- 
tion sad  enough.  If  she  is  convinced,  she  will  have  to  mourn 
and  lament  that  the  course  of  conduct  pursued  by  her  and 
her  father  has  embittered  the  latter  days  of  an  aged  man, 
who,  for  a  period  far  exceeding  the  ordinary  life  of  man, 
has  lived  honoured  and  respected,  with  his  integrity  un- 
impeached;  and  that  she  has  been  instrumental  in  submit- 
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ting  him  to  a  relentless  persecution^  carried  on  by  means  of      1860. 
unfounded  aspersions  and  most  unjustifiable  litigation.  Not.  9  to  27. 

Shsddin 

Mb.  Justice  Wiohtman  :  All  the  material  eiddenee  and     p^^^cK 
circumstances  in  this  case  have  been  so  fully  stated  by  the 
Judge  Ordinary  in  the  judgment  he  has  now  pronounced^ 
that  I  do  not  consider  it  necessary  to  do  more  than  advert 
to  those  prominent  points  upon  which  my  opinion  is  founded. 

The  petitioners  in  this  case  pray  the  Court  to  pronounce, 
on  sufficient  evidence  being  adduced  by  them,  that  William 
Shedden  and  Ann  Wilson,  the  father  and  mother  of  the  first- 
named  petitioner,  were  lawfully  married  prior  to  his  birth, 
and  that  he  is  their  legitimate  son  and  heir,  and  a  natural- 
bom  subject  of  her  Majesty. 

The  question  is,  whether  the  petitioners  have  satisfied  the 
Court  by  sufficient  evidence,  that  the  father  and  mother  of 
the  first-named  petitioner  were  lawfully  married  prior  to  his 
birth  f  For  if  they  have,  it  is  not  made  a  question  but  that 
he  was  a  natural-bom  subject  of  her  Majesty. 

The  first-named  petitioner  was  bom  in  March,  1794,  and 
evidence  was  adduced  to  show  that  before  and  at  that  time 
William  Shedden  and  Ann  Wilson,  the  father  and  mother, 
did  live  together  as  man  and  wife,  and  that  they  were  re- 
puted and  treated  as  such  down  to  the  death  of  WiUiam 
Shedden  on  the  13th  November,  1798.  There  was,  how- 
ever, contradictory  evidence  on  this  point ;  and  it  might  be  a 
question  if  the  case  turned  wholly  upon  the  presumption  of 
the  marriage  arising  from  evidence  of  cohabitation,  reputa- 
tion, and  treatment,  whether  there  would  be  found  sufficient 
evidence  to  warrant  primd  facie  such  a  presumption.  Upon 
the  whole,  I  am  inclined  to  think  there  would;  and  the 
question  then  arises,  whether  the  other  circumstances  ap- 
pearing in  evidence  do  not  rebut  any  presumption  of  mar- 
riage arising  primd  facie  from  the  evidence  of  cohabitation, 
reputation,  and  treatment,  as  given  by  the  witnesses  ?    Wil- 

VOL.  II.  Q 
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I860,  liam  Shedden^  the  father^  was  a  Scotchman^  and  Ann  Wilson 
Not. 9 to 21.  ^^  American;  and  on  the  7th  November,  1798,  he  then 
Shidubn  being  sick  even  unto  death,  and  lying  upon  his  deathbed, 
Patoice.  Baarried  Ann  Wilson,  by  a  regular  marriage  by  a  clergyman, 
in  due  form.  If  he  had  been  married  before,  it  might  be 
and  was  asked  why  did  he  marry  again?  And  the  answer 
suggested  for  the  petitioners  was,  that  it  was  from  abundant 
caution,  and  to  render  proof  of  the  marriage  easier  either  in 
the  Scotch  Courts  or  elsewhere, — he  having  an  estate  in  Scot- 
land, and  believing  that  the  Scotch  law  as  to  ante  nati  would 
apply  to  his  children,  and  render  the  question  of  a  previous 
marriage  comparatively  unimportant. 

Whatever  weight  might  be  attached  to  this  reason, 
evidence  was  given  by  the  respondents  to  show  that  a  letter, 
said  to  have  been  written  by  William  Shedden  on  his  death- 
bed, was  addressed  and  sent  to  William  Patrick,  one  of  the 
parties  cited,  dated  the  12th  November,  1798,  which,  if 
genuine,  clearly  showed  the  object  of  William  Shedden 
in  marrying  Ann  Wilson  on  the  7th  November,  five  days 
previously,  and  is  wholly  inconsistent  with  the  presumption 
of  a  prior  marriage.  In  that  letter,  William  Shedden 
addresses  William  Patrick,  his  nephew,  thus: — "My  very 
dear  Nephew, — My  long  and  painM  illness  must  apologize 
for  my  long  silence.  I  am  now  going  to  quit  this  world.  I 
have  married  Miss  Ann  Wilson,  which  is  approved  of  by  my 
friends  here,  and  which  restores  her,  and  two  fine  children  I 
have  by  her,  to  honour  and  credit." 

It  is  hardly  necessary  to  comment  upon  the  language  of 
this  letter.  His  object  is  stated  to  have  been  to  restore 
her  and  his  two  children  by  her  to  honour  and  credit.  If  he 
had  been  previously  married,  and,  as  was  suggested  by  the 
evidence  of  reputation,  everybody  knew  it,  what  occasion 
could  there  be  to  restore  her  and  her  children  to  honour  and 
credit? 

They  had  lost  none  if  there  had  been  a  previous  marriage. 
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So  cogent,  indeed,  is  the  inference  to  be  drawn  from  this'     1860. 
letter,  that  it  is  admitted  for  the  petitioners  that  their  case        '  ^  ^  ^^' 
£Eiils  if  that  letter  be  genuine:  but  they  assert  that  there     SmDDXN 
never  was  such  a  letter;   that  the  supposed  coj^es  called     p^^cx. 
duplicate  and  triplicate  are  mere  fabrications ;  and  that  the 
whole  of  that  part  of  the  respondent's  case  is  founded  in 
fraud.     The  case  may,  indeed,  be  said  to  turn  upon  the 
question  of  the  existence  and  genuineness  of  that  letter. 

The  letter  itself  was  not  produced  before  us,  but  William 
Patrick,  to  whom  it  was  said  to  have  been  addressed  and  sent, 
said  that  he  did  receive  such  a  letter,  and  that  in  1823  or 
1824  he  handed  it  to  the  first-named  petitioner  at  his  request, 
and  never  got  it  back  again,  and  that  at  the  same  time  he 
handed  to  the  petitioner  an  obituary  in  a  New  York  news- 
paper. This  is  entirely  denied  by  the  petitioner,  who  swears 
that  he  never  saw  such  a  letter,  and  never  received  it.  A 
letter,  however,  addressed  to  William  Patrick  is  put  in  by 
the  respondents,  dated  the  Srd  January,  1824,  and  admitted 
by  the  petitioner  to  have  been  written  and  sent  by  him,  in 
which  he  says : — *'  Dear  Sir, — On  my  arrival  last  night  from 
the  west  country  I  received  your  letter  of  the  31st  ult.,  and 
I  have  to  thank  you  very  sincerely  for  the  letter  of  my  father 
to  you,  and  the  obituary.  As  I  have  never  seen  my  father's 
handwriting  before,  you  will  easily  be  assured  that  this  is  a 
dear  relic  to  me,  being  perhaps  his  last  signature  in  this 
world.'' 

The  petitioner  being  asked  what  letter  of  his  father's  he 
spoke  of  in  that  letter  of  his  of  the  Srd  January,  said  it  was 
some  perfectly  unimportant  letter,  and  related  to. a  trifling 
transaction  with  some  merchants  at  Glasgow ;  and  being 
asked  to  produce  it,  said  it  was  of  so  little  consequence  that 
he  had  it  not,  and  did  not  know  what  had  become  of  it. 
One  of  the  copies  called  duplicate  and  triplicate  was  pro- 
duced, and  William  Patrick  said  that  it  was,  to  the  best  of 
his  belief,  a  correct  copy  of  that  letter. 

q2 
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1860.  Now^  whether  or  not  that  letter  had  been  handed  to  the 

Nov.  9  to  27.  petitioner  in  the  previous  month  of  October,  and  returned  to 
SuEDDKN  William  Patrick,  and  afterwards  sent  by  him  to  the  petitioner 
Patbick  ^^  *  letter  of  the  Slst  of  December,  I  feel  satisfied  that  the 
letter  referred  to  in  the  petitioner's  letters  of  the  3rd  Janu- 
ary 1824  was  no  other  than  that  letter.  It  seems  to  me  im- 
possible to  reconcile  the  terms  in  which  the  petitioner  speaks 
of  that  letter  with  his  statement  that  it  was  an  imimportant 
letter  relating  to  some  trifling  transaction  with  Messrs. 
M'Call  at  Glasgow — so  ralueless,  that  he  did  not  think  it 
worth  while  to  preserve  it  or  the  letter  of  the  Slst  December 
1823,  in  which  it  was  contained.  This  is  very  unfortunate, 
as  a  production  of  either  of  them  must  have  thrown  great 
light  upon  the  subject. 

It  is  remarkable  that  the  petitioner,  in  his  summons  in 
1848,  relies  upon  the  circumstance  that  William  Patrick  was 
expressly  informed  that  the  marriage  on  the  7th  November 
1798  was  for  the  legitimating  of  the  children,  and  charges 
William  Patrick  with  having  carefully  suppressed  the  letter 
of  the  12th  November  1798.  At  that  time  it  suited  the 
petitioner  to  treat  that  letter  as  genuine,  he  at  that  time  re- 
lying upon  the  applicability  of  the  Scotch  law  as  to  ante  nati 
to  his  case ;  but  now  that  he  finds  that  the  Scotch  law  is  in- 
applicable, and  that  that  letter,  if  genuine,  would  be  fatal  to 
the  presumption*  of  a  prior  marriage,  his  case  is,  that  that 
letter  which  he  charges  WiUiam  Patrick  with  suppressing  is 
a  mere  fabrication,  and  had  no  real  existence  as  a  genuine 
document.  This  is  a  circumstance  not  calculated  to  advance 
the  credit  to  be  given  to  his  evidence. 

A  very  long  letter  of  the  petitioner  to  William  Patrick, 
dated  the  14th  June  1839,  was  also  read,  in  which  is  the 
*  passage,  '^  Just  to  think  of  your  seeking  for  an  American 
certificate,  when  you  had  received  my  father's  own  letter, 
telling  you  of  his  marriage  with  my  mother.''  Throughout 
the  whole  of  the  proceedings  there  is  no  intimation  of  any 
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other  letter  from  the  petitioner's  father  to  William  Patrick,       1860. 
mentioning  his  marriage,  than  that  of  the  12th  November  Nov^^to 27. 
1798.  Shiddbn 

There  is  other  evidence,  to  which  I  do  not  think  it  neces-     p^^ci 
sary  to  advert,  particularly  as  it  has  been  already  mentioned 
by  the  Judge  Ordinary,  tending  to  show  that  a  letter  of  the 
12th  November  1798,  frx)m  the  petitioner's  father  to  William 
Patrick,  had  been  handed  to  him  in  1823. 

Upon  the  whole,  I  am  abundantly  satisfied  by  the  evidence 
of  the  existence  of  the  letter  of  the  12th  November  1798, 
from  the  petitioner's  father,  and  that  it  was  handed  to  him. 

But  the  evidence  to  rebut  the  presumption  of  a  prior 
marriage  does  not  stop  there.  A  letter  fix)m  Ann  Vincent, 
the  petitioner's  mother,  who  had  married  again  after  the 
death  of  William  Shedden,  has  been  produced  and  given  in 
evidence.  It  is  dated  New  York,  3rd  September  1799,  and 
is  addressed  to  Dr.  Robert  Patrick.  In  it  she  says,  ''My 
worthy  husband  made  his  last  will  and  testament  some  time 
before  his  death,  making  settlements  as  far  as  he  could,  and 
appointed  executors  for  fulfilling  his  intentions.  He  also,  at 
the  same  time,  wrote  y6ur  brother  William  in  the  most 
affectionate  terms,  recommending  our  son  William  to  his 
guardianship  and  protection,  and  made  a  remittance  on 
account  of  this  infant,  the  view  being  to  send  William  to 
Scotland  for  his  education." 

As  far  as  we  can  judge,  from  what  she  states  of  that  letter 
of  her  husband  in  this  letter  of  hers,  it  is  precisely  according 
to  that  which  is  put  in  as  being  the  genuine  letter  written  by 
the  petitioner's  father  when  he  was  on  his  deathbed. 

In  this  letter  she  treats  the  marriage  and  the  wiU  as  con- 
temporaneous acts.  She  says,  ''  The  fact  is,  the  marriage 
was  solemnly  performed,  and  the  will  as  regularly  executed, 
as  any  two  acts  of  their  nature  could  possibly  require,  and 
ample  testimony  of  the  facts  I  trust  I  have  furnished."  That 
is  what  she  says.     She  seems  to  think  that  the  marriage 
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1860.      removes  her  son's  defect  of   title   on  the  ground  of   ille- 
Noy.  9  to  87.  gitimacy,  appearing  to  have  the  same  view  of  the  law  upon 
Sheddkm     the  subject  that  her  husband,  William  Shedden,  had,  viz., 
Pateick      *^**  ^  marriage  would  legitimate  the  children  bom  before ; 
but  she  makes  no  mention  of  a  previous  marriage,  or  any 
other  than  a  marriage  solemnly  performed.    I  may  say  that, 
throughout  the  whole  of  the  proceedings  down  to  the  5th  of 
April  1849,  when  the  supplementary  summons  was  intro- 
duced, none  of  the  parties  in  this  case  seemed  to  have  any  idea 
of  suggesting  a  previous  marriage,  but  relied  wholly  upon 
the  applicability  of  the  Scotch  law  respecting  ante  nati  to  the 
case  of  the  petitioner. 

In  this  letter  she  also  states  that  her  husband,  when  he 
made  his  will,  wrote  a  letter  to  William  Patrick  in  the  most 
affectionate  terms,  recommending  their  son  William  to  his 
guardianship,  and  making  a  remittance  on  his  account.  This 
is  an  additional  piece  of  evidence  of  the  strongest  kind  to 
show  the  existence  and  genuineness  of  the  letter  of  the  12th 
November  1798. 

As  it  is  said  by  the  petitioners  that  the  reputation  of  the 
marriage  of  William  Shedden  and  Ann  Wilson,  at  some  time 
previous  to  the  birth  of  the  petitioner,  was  generally  noto- 
rious at  New  York,  and  he  might  be  presumed  to  be  in 
communication  with  his  sisters  and  others  who  would  be 
acquainted  with  that  repute,  it  would  appear  to  be  somewhat 
extraordinary  that  the  petitioner,  in  the  proceedings  in 
1848,  gave  no  intimation  of  a  prior  marriage,  but  rested  his 
case  wholly  upon  the  marriage  of  the  7th  November  1798. 

In  his  petition  to  the  House  of  Lords  he  states  that  he 
first  became  aware  of  the  civil  contract  of  marriage  when  in 
New  York  in  1849.  This,  however,  is  hardly  consistent  with 
his  letter  of  the  14th  June  1839,  in  ifhich  he  says,  ''  that  he 
had  heard  from  his  sister  in  1829  of  the  former  marriage,  and 
of  her  father  treating  Ann  Wilson  as  his  wife,  and  that  there 
was  a  woman  then  alive  who  was  present  at  the  marriage.'' 
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• 

With  this  information  in  1829^  it  does  seem  extraordinary^       1860. 
if  the  petitioner  believed  it,  that  in  the  summons  in  1848  he  ^^^-  ^  ^  ^'^' 
should  state  that  -''  it  was  during  this  last  temporary  resi-     Sh£i>dsn 
denee  in  New  York  that  he  formed  an  intimacy  and  con-     p^^wcK. 
nection  with  Miss  Ann  Wilson,  mother  of  the   pursuer 
William  Patrick  Ralston  Shedden,  and  of  which  connexion 
there  were  bom  the  pursuer  and  a  daughter. 

He  then  says,  '^  With  the  special  view  and  avowed  purpose 
of  legitimating  the  pursuer  and  his  sister,  the  pursuer's  said 
father  married  the  said  Ann  Wilson,  the  pursuer's  mother, 
at  New  York  on  or  about  the  7th  day  of  November  1798." 
No  one  reading  that  could  understand  it  to  be  other  than  the 
expression  of  a  man  who  had  no  idea  of  any  previous  marriage, 
but  that  he  was  relying  wholly  at  that  time  upon  the  marriage 
which  was  solemnly  celebrated  in  1798.  This  proceeding, 
however,  may  well  be  accounted  for,  if  he  had,  as  I  believe  he 
had,  seen  and  had  in  his  hands  his  Other's  letter  of  the  12th 
November  1798,  which  seems  decisive  against  the  presimip- 
tion  of  a  prior  marriage,  and  he  would  naturally  rely  upon 
the  effect  of  that  marriage  of  the  7th  November  1798,  upon 
the  question  of  hie  legitimacy.  It  is  not  until  the  5th  April 
1849,  that  in  a  supplementary  summons  he  for  the  first  time 
relies  upon  a  prior  marriage,  and  says  that  by  the  law  of 
America  his  fiEither  and  Ann  Wilson  had  been  married  prior 
to  his  birth,  inasmuch  as  they  had  before  and  after  his 
birth  lived  and  cohabited  together  as  man  and  wife,  ac- 
knowledging each  other  as  such,  and  were  held  and  reputed 
as  such  by  their  friends,  neighbours,  and  acquaintances — 
treating  these  facts,  if  proved,  not  as  presumptive  evidence, 
liable  to  be  rebutted,  of  a  marriage,  but  as  constituting  an 
actual  marriage. 

These  circumstances,  however,  do  not  of  themselves  con- 
stitute a  marriage,  as  the  petitioner  seems  to  infer,  but  are 
primd  facie  evidence  from  which  a  marriage  may  be  inferred, 
unless  rebutted  by  other  evidence  negativing  the  presumption 
arising  from  8Uchjprt»M2/acie  evidence. 
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■ 

1860.  In  the  present  case,  whatever  weight  may  be  attached  to 

Nov.  9  to  27.  ^]jg  primd  facie  evidence  for  the  petitioner,  it  is,  in  my 

Sheodsn     opinion,  amply  rebutted  by  the  evidence  relied  upon  by  the 

Patbick.     respondents,   and  it  appears  to  me  the  petitioners   have 

failed  in  proving  that  there  was  a  prior  marriage  to  that 

of  1798,  and,  consequently,  that  they  have  not  shown  that 

the  first-named  petitioner  was  the  legitimate  child  of  his 

parents,  and  that  being  so,  he  is  not  a  natural-bom  subject 

of  her  Majesty. 

Mr.  Justice  Williams  :  I  am  very  clearly  of  the  same 
opinion :  and  after  the  very  full  investigation  and  discussion 
by  the  Judge  Ordinary  and  by  my  brother  Wightman  of  the 
evidence  which  has  been  adduced  on  the  one  side  and  the  other, 
agreeing  altogether  as  I  do  in  the  views  they  have  taken  of 
it,  I  do  not  think  that  I  am  called  upon  to  go  over  the  same 
ground  again,  and  I  shall  content  myself  Thth  saying  that  I 
do  not  feel  one  particle  of  doubt  that  the  letter  alleged  to 
have  been  written  by  the  late  William  Shedden  on  his  death- 
bed, on  the  12th  November  1798,  is  a  genuine  letter;  and 
further,  that  I  do  not  feel  one  particle  of  doubt  that  the 
letters  of  the  different  members  of  the  Patrick  and  Shedden 
families,  written  at  the  close  of  the  year  1798  and  the  early 
part  of  the  year  1799,  are  genuine  letters,  and  were  sincerely 
and  honestly  written  by  the  members  of  these  families  re- 
spectively. It  follows,  as  was  conceded  by  Mr.  Collier,  with 
the  full  concurrence  of  his  clients,  and  as,  indeed,  no  reason- 
able person  could  help  conceding,  that  I  must  come  to  the 
conclusion  that  no  marriage  between  the  petitioner's  parents 
took  place  until  the  marriage  in  November  1798,  and  that, 
therefore,  the  petitioner  was  not  their  legitimate  son. 

Decree,  that  the  elder  petitioner  is  not  legitimate,  and  is 
not  a  natural-bom  subject;  and  condemn  the  petitioners  in 
the  costs  of  the  petition. 
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1860. 
December  11. 
{Brfore  the  Judgb  Obdinabt  and  a  Common  Jury,)  A.nd 

1861. 
StoatB  v.  StoATE.  January  80. 

Husband  and  Wife. — Suit  for  a  Separation.— Verdict  and  Stoam 
Decree. — SmcA  Decree  inadmissible  as  Evidence  in  a  subse-  jStoati. 
quent  Suit  for  Dissolution. 

Wife  petitioned  for  judicial  separation  by  reason  of  cmelty  and  deser- 
tion, and  a  decree  was  made  in  her  favour  on  a  verdict  finding  cruelty 
and  desertion  against  the  husband.  The  husband  subsequently  peti- 
tioned for  dissolution  of  marriage  by  reason  of  the  ^dfe's  adultery, 
who  answered  charging,  inter  alia,  cruelty  and  desertion,  as  in  her 
original  petition.  Issue  joined,  and  at  the  trial  the  counsel  tendered 
as  evidence  a  certified  copy,  xmder  seal,  of  the  decree  of  judicial  se- 
paration, in  proof  of  the  cruelty  and  desertion ;  but  the  Judge  Or- 
dinary refused  to  let  it  go  to  the  jury,  on  the  ground  that  it  would 
be  indirectly  making  use  of  evidence  which  was  directly  inadmissible 
in  the  present  trial. 

This  was  a  petition  for  a  dissolution  of  marriage  at  the  suit 
of  the  husband^  by  reason  of  the  wife^s  adultery  in  1855^  and 
in  the  months  of  July,  August,  and  November,  1858,  at  cer- 
tain specified  places  ili  Bristol.  Previously  to  the  commence- 
ment of  this  petition  the  wife  had,  on  the  16th  of  February, 
1859^  obtained  a  sentence  of  judicial  separation,  grounded  on 
the  verdict  of  a  jury  which  had  found  that  the  husband  had 
deserted  hia  wife  for  upwards  of  two  years  without  cause,  and 
had  treated  her  with  cruelty.  On  the  petition  for  judicial 
separation,  the  wife  was  examined  as  a  witness  to  prove  the 
desertion  and  cruelty. 

In  answer  to  the  petition  for  dissolution,  she  denied  the 
adultery^  alleged  adultery  by  the  husband,  desertion  since 
December,  1853,  cruelty  since  marriage,  and  pleaded  the  ver- 
dict and  decree  of  the  Court  thereon  in  her  suit  for  judicial 
separation,  and  alleged  connivance  of  her  adultery,  if  any. 

The  husband  took  issue  on  these  answers^  and  the  issues 
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'i860,      were  tried  before  the-  Judge  Ordinary  and  a  common  jury,  on 
December  u.  December  nth,  1860. 

Aod 
1861. 
Jbnufy  80«       ^^  petitioner  conducted  his  own  case. 

9,  Mr.  SerjL  Parry  and  Dr.  Swabey  for  the  respondent. 

In  the  course  of  the  case  counsel  tendered,  as  evidence  to 
prove  the  desertion  and  cruelty  alleged  in  the  answer^  a  certi- 
fied copy  under  seal  of  the  decree  for  judicial  separation. 

The  Judge  Ordinary  refused  to  admit  it,  on  the  ground 
that  it  would  be  indirectly  making  use  of  evidence  which 
was  directiy  inadmissible  in  the  present  suit  (14  &  15  Vict, 
c.  99,  8.  4;  22  &  23  Vict.  c.  71,  s.  6 ;  R.  v.  Boston,  4  East, 
572). 

The  jury  ultimately  found  a  verdict  for  the  petitioner,  who 
thereupon  prayed  the  Court  to  make  a  decree  tdsi  for  the  dis- 
solution of  the  marriage.  Cur.  adv.  vuU. 

January  80.  Thb  Judoe  ORDINARY :  I  have  Considered  this  case,  and 
am  of  opinion  that  the  petitioner  is  entitled  to  a  decree  iM 
for  a  dissolution ;  the  wife's  taxed  costs  to  be  paid  out  of  the 
sum  paid  by  the  petitioner  into  the  registry,  if  suflScient  to 
meet  them. 
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1861. 
Jan.  18  and  10* 
(Before  the  Full  Ctwr^,— The  Judge  Obdinabt,  Willes,  J.,  and  ■ 

Channell,  B.)  »td»» 


Ryder  t;.  Rtdbr  (on  appeal  from  interim  order  as  to 
Custody  of  Children). 

Custody  of  Children. — 85/A  Section  of  Divorce  Act. — Age. — 
Practice  on  Motion  for  Interim  Order. 

On  a  motion  for  an  interim  order  for  the  costody  of  children,  the  Court 
will  consider  all  the  existing  circumstances  at  the  time  of  the  applica- 
tion, but  will  not  allow  affidavits  to  be  read  as  to  the  truth  or  false- 
hood of  charges  brought  by  the  parties  to  the  petition  against  each 
other. 

The  Court  has,  under  the  35th  section  of  the  Divorce  Act,  no  jurisdic- 
tion to  make  any  order  as  to  custody  of  children  upwards  of  sixteen 
years  of  age : 

SsHBLB,  but  if  necessary,  might  make  an  order  as  to  their  maintenance. 

This  was  a  question  arising  out  of  a  petition  for  dissolution 
of  marriage  at  the  suit  of  the  Honourable  Marion  Charlotte 
Emsly  Ryder^  against  the  Honourable  Frederick  Dudley 
Ryder,  to  which  an  answer  was  filed  by  him.  The  petition 
and  answer  contained  very  serious  chaises  against  the  respec- 
tive  parties. 

On  the  24th  of  May,  I860,  a  motion  was  made  on  behalf  of 
the  petitioner  before  the  Judge  Ordinary,  praying  that  the 
children  of  the  marriage  should  be  withdrawn  from  the  cus- 
tody of  the  respondent,  and  committed  to  the  care  of  the  peti- 
tioner. There  were  ten  children,  the  eldest  a  daughter  then 
in  her  twentieth  year,  two  sons  between  that  age  and  sixteen, 
and  the  other  children  under  the  age  of  fourteen  years. 

On  the  80th  May  the  Judge  Ordinary  made  the  following 
order: — 

"  The  Judge  Ordinary  having  heard  counsel  on  the  part  of 
"  the  petitioner,  and  also  of  the  respondent,  made  no  order 
''with  respect  to  the  eldest,  second,  and  third  child,  the 


9. 

Rtdxk. 
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1861.      <^  issue  of  the  marriage  between  the  respondent  and  the  pe- 

Jan.  18  and  19  €c  titioner,  but  Ordered  that  the  younger  sons,  issue  of  the 

Rtdia      "  8&id  marriage,  should  remain  at  school,  where  they  now 

Rydeb.      "  severally  are,  until  further  order,  and  pass  their  vacation  at 

*'  the  house  of  the  Earl  of  Harrowby,  their  uncle,  or  at  the 

''  house  of  the  Honourable  Granville  Dudley  Ryder,  also  their 

'^unde,  until  further  order.     The  Judge  Ordinary  further 

^^  directed  that  during  the  residence  of  the  said  children  at 

^^  the  house  of  their  uncles,  but  not  elsewhere,  the  respondent 

'^  and  petitioner  should  be  allowed  access  to  them,  or  any  of 

'  ^  them,  once  a  fortnight,  and  whenever  the  respondent  or  pe- 

f' titioner  so  visited  them,  such  visit  should  be  made  in  the 

"  presence  of  some  person  selected  by  the  uncle  in  whose  house 

"  they  were.'' 

At  the  time  of  making  this  order,  the  Judge  Ordinary 
stated  that  the  three  elder  children  were  above  the  age  at 
which  the  Court  interfered  in  such  matters,  and  that  he  would 
make  no  order  as  to  them.  On  the  original  motion  no  affi- 
davits were  read  in  Court,  but,  at  the  request  of  counsel  for 
both  parties,  the  Judge  Ordinary  read  the  affidavits  out  of 
Court,  and  made  the  above  order  without  alluding  to  them. 

The  present  appeal  was  by  Mrs.  Ryder,  from  the  refusal  of 
the  Judge  Ordinary  to  make  any  order  with  respect  to  the 
three  elder  children,  and  prayed  for  the  interference  of  the 
Court  as  to  their  custody. 

Mr.  Serjt.  Pigott  and  Mr.  M' Queen,  for  Mrs.  Ryder,  con- 
tended that  under  the  35th  section  of  the  Divorce  Act  the 
Court  had  a  large  discretionary  power,  which  was  not  fettered 
by  the  common-law  rule  of  not  interfering  with  children  after 
the  age  of  fourteen,  or  rather,  as  now  seems  settled,  sixteen 
years  {Reg.  v.  Howes,  30  L.  J.  Mag.  Cas.  47).  That  this 
Court  stood  under  the  statute  in  a  similar  position  to  the 
Court  of  Chancery  when  there  is  ground  for  its  interference, 
and  had  a  jurisdiction  which  it  was  its  duty  to  exercise  during 
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minority^  i.  e.  till  twenty-one  years  of  age  complete.     On  the      1861. 
learned  coun»el  proceeding  to  read  certain  affidavits  filed  in  J"- l^wid  19. 
the  case^  objection  was  taken  by  Rtder 

V, 
RyD£E. 

Sir  F.  Slade  {Dr.  Ttviss  and  Dr.  Spinka  with  him),  for  Mr. 
Byder,  to  any  affidavits  being  read  which  tended  to  afiect  the 
truth  or  falsehood  of  the  charges  alleged  in  the  petition  and 
answer  respectively. 

And  the  Court  was  of  opinion  not  to  allow  any  affidavits  to 
be  read  to  prove  the  truth  or  falsehood  of  such  allegations ; 
that  it  would  be  most  mischievous  to  prejudice,  by  discussion 
on  the  present  motion,  points  which  might  hereafter  be  in 
issue  before  a  jury ;  that  the  duty  of  the  Court  was  to  look  at 
all  the  actual  circumstances  of  the  present  application :  the 
age  of  children,  the  position  in  which  they  find  themselves  in 
relation  to  other  members  of  the  family,  the  fact  that  a  suit  is 
pending  between  the  parents,  in  which  such  and  such  charges 
are  made  on  both  sides,  but  not  to  attempt  to  ascertain  the 
truth  or  falsehood  of  the  charges. 

Dr.  Twiss  (in  the  absence  of  Sir  F.  Slade)  contended  that  January  19. 
it  was  a  question  afiecting  the  liberty  of  the  subject;  that 
there  were  no  words  in  the  section  which  would  warrant  the 
interference  of  the  Court  after  the  age  at  which  the  courts  of 
common  law  would  interfere,  whether  that  were  to  be  taken 
at  fourteen  or  sixteen  years ;  that  the  Chancery  jurisdiction 
was  founded  on  totally  difierent  considerations,  and  in  respect 
of  those  the  Court  had  power,  under  the  35  th  section,  if  it 
should  think  fit,  to  direct  proceedings  to  be  taken  for  placing 
such  children  under  the  protection  of  the  Court  of  Chancery. 
The  learned  counsel  was  stopped  by 

WiLLEs,  J.,  who  said  that  the  Court  was  satisfied  that  it 
had  no  power  to  make  any  order  with  respect  to  the  three 


228  CASES  IN  THE  COUET  EOE  DIVOECE 

1861.  elder  children,  so  that  any  inquiry  into  the  circumstances  in 
Jan.  18  and  19.  ^hJch  they  were  placed  was  unnecessary.  The  jurisdiction 
Rtdc£  sought  to  be  exercised  is  the  creation  of  the  Act,  and  there 
^  ^'  seems  a  plain  reason  why  that  exercised  by  the  Court  of  Chan- 
cery is  no  guide,  viz.  that  in  that  court  the  persons  whose 
liberty  is  sought  to  be  controlled  are  represented  before  the 
Court,  but  that  cannot  be  the  case  before  this  Court.  Again, 
suppose  this  Court  were  to  make  an  order  restraining  the 
liberty  of  these  children  who  are  sixteen  years  and  upwards, 
how  could  we  enforce  obedience  to  it?  A  Court  is  slow  to 
exercise  a  jurisdiction  it  cannot  enforce.  With  respect  to  the 
children  under  fourteen  years,  the  persons  interested  in  their 
control,  viz.  the  parents,  are  before  the  Court,  and  may  be 
heard.  The  question  as  to  any  order  in  respect  of  the  main- 
tenance of  children  above  sixteen,  if  necessary,  is  not  affected 
by  our  present  decision. 

Channell,  B.,  concurred. — ^The  common-law  courts  never 
assisted  parents  seeking  to  obtain  the  custody  of  their  children, 
those  children  resisting,  after  years  of  discretion ;  and  for  the 
present  case  it  is  immaterial  whether  that  is  fourteen  or  six- 
teen years,  for  here  there  are  no  children  between  those  ages. 


DOLBT 

9. 


1  gg]  ^  (Before  the  Judge  Obdinabt  and  a  Common  Jury.) 

Janoaiy  22.  DoLBY  V.  DoLBT  AND   HeWITT. 


Petition  for  Dissolution. — Issue  between  Petitioner  and  Co-re- 
B^T  AMD       spondent  found  against  the  latter. — Unsati^actory  Evidence. 
— No  Decree  against  Wife. 

On  the  husband's  petition  for  dissolution,  the  co-respondent  put  the 
charge  of  adultery  in  issue ;  but  the  wife  did  not  answer  the  petition. 
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On  trial  of  the  issue,  the  jury  found  a  verdict  of  adultery  against  1861  • 

the  co-respondent ;  and  the  Judge  Ordinary,  not  being  satisfied  that  Jannaiy  22. 

the  adultery  was  proved  by  the  evidence,  refused  to  make  a  decree 

against  the  wife,  but  permitted  the  petitioner  to  amend  his  evidence  ^^ 

if  he  oould.  Dolbt  and 

Hewitt. 

This  was  a  petition  for  dissolution  of  marriage  at  the  suit 
of  the  husband  by  reason  of  the  wife's  adultery  with  one 
Hewitt.  The  issue  for  the  jury  was  between  the  petitioner 
and  co-respondent  only,  and  was  tried  in  the  sittings  after 
Michaelmas  Term. 

Mr.  Ward  for  the  petitioner. 

Mr.  Biron  for  the  co-respondent. 

The  respondent  had  not  answered.  The  evidence  in  proof 
of  the  adultery  was  of  a  very  unsatisfactory  nature,  but  the 
jury  returned  a  verdict  for  the  petitioner,  and  the  Judge  Ordi- 
nary took  time  to  consider  his  decree. 

Thb  Junas  Ordinary  :  I  have  considered  what  course  I 
shall  pursue  in  this  case.  The  only  question  for  the  jury  was 
the  issue  raised  between  the  petitioner  and  co-respondent, 
whether  the  latter  had  committed  adultery.  They  found  a 
verdict  for  the  petitioner,  but  it  is  for  me  to  be  satisfied  that 
the  case  was  made  out  as  against  the  wife,  and  upon  the  evi- 
dence I  then  heard,  I  am  not  satisfied  and  therefore  cannot 
make  a  decree  against  her.  The  petitioner  is  at  liberty  to 
amend  his  case  if  he  can  do  so. 
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M'Mahon. 


1861. 

January  24  and 

February  16.  (Btfore  the  Full  Owr^,— The  Judge  Oedinabt,  Willes,  J.,  and 

^^n  Channell,B.) 

(Adaely  called 

M*Mahon)      Ma&oa&et  Lee  Beyan  (falsely  called  M^Mahon)  v.  James 

M'Mahon. 

False  Statement  in  Affidavit  to  lead  Marriage  License. — Suit 
for  NuUity  not  sustained. 

B.  and  O.^inaii  and  woman,  both  of  full  a^e,  intending  to  many,  B., 
with  the  knowledge  of  C,  in  his  statement  to  the  surrogate,  and  affi- 
davit in  pursuance  therewith,  omitted  one  of  C.'s  names,  gave  her 
place  of  residence  falsely,  and  falsely  described  his  own  residence  and 
occupation,  with  the  view,  as  was  alleged,  of  fraudulently  obtaining 
the  license  from  the  surrogate.  C.  petitioned  for  a  declaration  of 
nullity,  but  the  Court  held  the  marriage  to  be  valid,  and  confirmed 
the  distinction  between  banns  and  licenses  which  had  been  adverted  to 
in  previous  cases. 

This  was  a  petition  for  a  declaratory  sentence  of  nuUity 
of  marriage^  brought  by  the  petitioner  against  the  respondent, 
who  had  appeared  to  the  citation,  but  had  filed  no  answer. 
The  petition  was  in  the  following  terms  : — 

'^The  petition  of  Margaret  Lee  Bevan,  of  Ellesmere,  Shrop- 
"  shire,  and  late  of  Clayton  Lodge,  in  the  County  of 
"  Lancaster,  falsely  called  M'Mahon, 

"  Humbly  showeth, 

"1.  That  the  ceremony  of  marriage  according  to  the  rites 
of  the  Church  of  England  was,  on  the  23rd  of  July,  1858, 
performed  in  the  church  of  St.  George,  Everton,  in  the  parish 
of  Walton-on-the-Hill,  in  the  county  of  Lancaster,  by  the 
Eev.  Anthony  Winter  Bailey,  clerk,  the  curate  of  the  said 
church  of  St.  George,  Everton,  between  your  petitioner  and 
one  James  M'Mahon,  the  above-named  respondent,  but  that 
the  said  ceremony  of  marriage  was  performed  by  virtue  of  a 
license  procured  by  the  respondent,  with  the  knowledge  and 
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''asflent  of  your  petitioner  by  fraud  in  the  following  respect,       1861. 
"  vi«.  that  the  respondent  tendered  to  the  surrogate,  as  the  ^^^^^  ^J"^^ 

''name  of  the  woman  to  be  married,  the  name  Margaret       

"  Bevan,  and  in  answer  to  the  inquiry  of  the  said  surrogate    ,^  i^^^i  j 

''  described  her  as  of  Whitfield  Street,  Toxtcth  Park,  and  ten-    M'Mahon) 

"  dered  his  own  address  to  the  said  surrogate  as  Yates  Street,    m*Mahon. 

''  Toxteth,  and  also  described  himself  to  the  said  surrogate  as 

"  a  bookkeeper,  and  also  swore  to  the  said  surrogate  that  the 

"  woman  to  be  married  had  resided  for  fifteen  days  then  last 

"past  in  the  parish  of  Walton-on-the-Hill,  and  also  prayed 

''  the  said  license  for  a  marriage  to  be  celebrated  at  the  church 

"  of  St.  George,  Everton,  in  the  parish  of  Walton-on-the-Hill, 

"  and  the  said  license  was  made  out  and  issued  by  the  said 

"  surrogate,  following  the  exact  form  in  which  the  name  of  one 

"  party,  and  the  addresses  of  both,  were  tendered,  as  herein- 

'' before  alleged,  and  did  embody  the  statement  concerning  the 

''occupation  of  the  man  hereinbefore  alleged  to  have  been 

"made  by  the  respondent,  and  was  made  out  for  a  marriage  to 

"take  place  at  the  said  church  of  St.  George,  Everton,  in  the 

"parish  of  Walton-on-the-Hill,  and  the  said  ceremony  of  mar- 

"  riage  was  celebrated  at  the  said  church. 

"2.  And  the  said  petitioner  further  shows,  that  the  resi- 
"  dence  of  the  petitioner  at  the  time  of  the  praying  for  the 
"  said  license  was  not,  nor  never  had  been,  Whitfield  Street, 
"Toxteth  Park,  but  was,  and  for  a  long  time  had  been.  Clay- 
"  ton  Lodge,  Aigburgh,  the  two  last-mentioned  places  being 
"  utterly  distinct,  and  never  confounded  in  repute,  and  that 
"  the  residence  of  the  respondent  at  the  said  time  was  not 
"  Yates  Street,  but  at  Aigburgh  aforesaid,  and  that  the  said 
"  respondent  was  not  at  the  said  time  a  bookkeeper,  but  the 
"conductor  of  an  omnibus,  and  that  the  petitioner  had  not  for 
"  the  said  fifteen  days  resided  in  the  said  parish  of  Walton- 
"  on-the-Hill,  but  in  the  parish  of  Childwall,  and  that  each 
"  and  all  of  the  facts  mentioned  in  this  article  of  the  petition 
"  were  at  the  time  of  the  praying  for  xhe  said  license,  and  of 

VOL.  II.  R 
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1861.      ^'  the  agreement  in  the  next  Article  mentioned^  well  known  to 

^Y^^  ^16^^  "  *^®  petitioner  and  the  respondent. 

"  3.  And  the  petitioner  further  shows,  that  the  respondent 

(falMfy^^ed  "  Played  for  the  said  license  in  the  form  set  out  above,  as  to 
M'Mahon)  "  the  particulars  spoken  to  hereinabove,  with  the  knowledge 
M'mLion.  "of  the  petitioner,  and  in  pursuance  of  a  conspiracy  and 
"  agreement  previously  made  between  them  the  said  parties, 
''which  agreement  was  that  the  respondent  should  obtain  the 
"  said  license  by  fraud,  and  in  particular  by  fraudulently  ten- 
''dering  as  the  name  of  the  woman  to  be  married  a  name  not 
''the  name  of  the  petitioner,  and  by  tendering  as  the  ad- 
"  dresses  of  the  parties  addresses  not  the  addresses  of  the  pe- 
"  titioner  and  respondent,  and  by  fraud  in  the  respect  of  the 
"  occupation  of  the  respondent,  and  in  respect  of  the  residence 
"  of  the  woman  during  the  said  fifteen  days,  and  in  particular 
"by  the  specific  frauds  in  all  the  particulars  herein  spoken  to, 
"  which  are  in  the  first  article  of  this  petition  alleged  to  have 
"  been  actually  committed  by  the  respondent,  and  that  the  re- 
"  spondent  should  pray  for  the  license  for  a  marriage  to  be 
"  celebrated  in  the  said  church  of  St.  Geoi^e,  Everton ;  and 
"  the  petitioner  shows  that  the  petitioner  and  the  respondent 
"  agreed  that  the  above  things  should  be  done  in  order  to  con- 
"ceal  from  the  said  surrogate  and  your  petitioner's  parents 
"  and  family  that  the  said  license  was  intended  to  be  used  for 
"  the  marriage  of  the  petitioner,  and  in  order  to  cause  the  said 
"  surrogate  to  believe  that  the  said  license  was  intended  to  be 
"  used  for  the  marriage  of  some  woman  other  than  the  peti- 
"  tioner.  And  the  petitioner  further  shows,  that  iat  the  time 
"  of  the  making  of  the  said  agreement,  and  at  the  time  of  the 
"  said  praying  for  the  license,  the  petitioner  and  the  respon- 
"dent  believed  that  if  the  name  and  address  of  the  woman  to 
"  be  married  was  tendered  in  the  form  in  which  it  is  herein- 
"  before  alleged  to  have  been  tendered,  the  surrogate  would 
"not  know  that  the  said  license  was  intended  to  be  used  for 
"the  marriage  of  the  petitioner,  and  that,  if  the  true  name 
"  and  true  address  of  the  petitioner  were  tendered,  the  said 
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''snnrogate  might  and  would  know  that  the  said  license  was      1861. 
"  intended  to  be  used  for  the  marriage  of  the  petitioner,  and  January  24  and 

"  that  the  other  frands  hereinbefore  stated  to  have  been  agreed       

"upon  and  executed  were  designed  to  support  the  same  fraud       Betan 
"touching  the  names  and  addresses  aforesaid.    And  the  peti-    M'Mauon) 
"  tioner  further  shows  that  the  said  surrogate,  on  issuing  the    «,»/' 
"  said  license,  did  not  know  that  the  same  was  intended  to  be 
"used  for  the  marriage  of  the  petitioner,  and  that  the  respon- 
"  dent  was  well  aware  that  he  did  not  know  the  same. 

"  4.  And  the  petitioner  further  shows,  that  before  the  said 

"  ceremony  of  marriage,  the  petitioner  as  well  as  the  respon- 

"  dent  was  well  aware  that  the  said  license  had  been  issued  in 

"  the  form  in  which  it  has  been  hereinbefore  alleged  to  have 

"been  issued,  as  to  each  and  all  the  particulars  hereinbefore 

"  spoken  to,  and  had  been  obtained  by  the  respondent  tender- 

"ing  the  name  of  the  woman  to  be  married  and  the  addresses 

"  of  the  woman  and  the  man,  and  by  his  making  oath  as  to  the 

"  residence  of  the  woman  during  the  said  fifteen  days,  and  by 

"  his  making  a  statement  concerning  the  occupation  of  the  man 

"in  manner  and  form  in  which  the  same  are  hereinbefore  al- 

"  leged  to  have  been  tendered  and  done,  and  by  his  fraud  in  re- 

"spect  of  the  said  matters,  that  is  to  say,  by  the  specific  frauds 

"hereinbefore  alleged  to  have  been  committed  by  the  respon- 

"  dent ;  and  the  petitioner  shows  that  the  petitioner  at  the 

"  same  time  also  knew  that  the  said  frauds  had  been  com- 

"  mitted  with  the  intent  in  the  last  foregoing  articles  men- 

"  tioned,  and  that  the  said  license  had  been  issued  by  the  said 

"  surrogate,  not  knowing  that  which  he  is  in  the  said  last  fore- 

"  going  articles  alleged  not  to  have  known,  concerning  the 

"  woman  to  be  married.     And  this  petitioner  further  shows, 

"that  the  petitioner  and  respondent,  well  knowing  the  pre- 

*'  mises,  used  the  said  license  to  procure  the  celebration  of  the 

''  said  ceremony  of  marriage. 

"5.  And  the  petitioner  further  shows  that  the  said  disputed 
"  marriage  has  never  been  consummated. 

B  2 
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1861.  '^Your  petitioner  on  the  premises  submits  that  the  said 

January  24  wid  u  marriage  is  null  and  void^  and  prays  your  Lordships  to  de- 

"  elare  the  said  marriage  null  and  void  accordingly. 

(falwf ^called       "  ^^  ^^^  petitioner  will  ever  pray,  etc. 
M'Mahon)  "  (Signed)  Margaret  Lee  Bbvan, 

M'Mahon.  "  Falsely  called  M'Mahon.*' 

The  case  was  argued  ex  parte  on  behalf  of  the  petitioner 
on  the  24th  of  January,  by  Mr.  Collier,  Q.C.,  and  Mr,  W, 
Brandt.  The  petitioner,  her  mother,  and  other  witnesses  on 
her  behalf,  were  examined,  and  the  facts  stated  in  the  petition, 
so  far  as  necessary  to  found  the  arguments  and  the  judgtnent, 
were  proved. 

The  counsel  for  the  petitioner  argued  that  a  serious  varia- 
tion in  the  names  of  parties  in  publication  of  banns,  and  even 
a  slight  variation  where  fraud  was  shown  to  have  been  in- 
tended, had  been  held  to  vitiate  the  marriage ;  that  no  such 
difference  in  this  respect  between  banns  and  license  as,  it 
must  be  admitted,  several  obiter  dicta  of  learned  judges  hold 
out,  can  be  maintained.  That  a  license  obtained  by  fraudu- 
lent misrepresentation  as  to  the  names,  place  of  residence,  and 
description  of  the  parties,  was  no  license  to  marry  the  parties 
who  in  fact  go  through  the  ceremony ;  and  as  both  parties  in 
this  case  were  cognizant  of  the  fraudulent  misrepresentation, 
that  the  petitioner  was  entitled  to  a  decree  of  nullity. 

The  Court  desired  the  case  to  stand  over  that  the  Queen's 
Proctor  might  instruct  counsel  to  argue  the  point  of  law 
arising  on  the  facts  in  evidence  on  their  Lordships'  notes^  in 
support  of  the  validity  of  the  marriage,  after  which  Mr. 
Collier  would  have  an  opportunity  of  replying.^ 

^  23  &  24  Yict.  c.  144,  b.  5.  In  every  case  of  a  petition  for  a  ditsol^t- 
iion  of  marriage  it  shall  be  lawful  for  the  Oourt,  if  it  shall  see  fit,  to 
direct  all  necessary  papers  in  the  matter  to  be  sent  to  her  Majesty's 
Proctor,  who  shall,  under  the  direction  of  the  Attorney-Greneral,  in- 
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Dr.  PkUUmore,  CI.C.,  in  the  absence  of  the  Attorney-Gene-      1861. 
ml,  contended  that  neither  by  the  Ecclesiastical,  Common,  or  ^j^^^^^^ 

Statute  Law  could  such  a  marriage  be  declared  null.    The       

ecclesiastical  law  obtaining  in  this  country  as  to  licenses  is  to  (faiaeh^^ed 
be  found  in  the  canons  of  a.d.  1604,  100  to  104,  inclusive.  M'Mahon) 
Before  the  nullities  created  by  positive  enactment,  no  case  can  MmuoN. 
be  shown  in  which  a  marriage,  deliberately  solemnized  between 
two  persons  capable  of  contracting,  has  been  set  aside  by  rea- 
son of  non-compliance  with  the  regulations  respecting  banns 
and  license :  such  marriages  were  irregular,  and  might  sub- 
ject the  parties  to  ecclesiastical  censure,  but  were  never  in- 
valid. The  first  Marriage  Act,  Lord  Hardwicke's,  26  Geo.  II. 
c.  33,  first  introduced  nuUities  of  this  description,  but  the 
distinction  between  banns  and  licenses  as  to  the  necessity  of 
using  the  true  names  has  been  adverted  to  in  every  judgment 
on  the  subject  from  Cockbum  v.  Gamault,  1792  (cited  in 
Cope  V.  Burt,  1  Consist.  434),  to  the  present  time.  The  sta- 
tutes enforce  the  use  of  the  true  names,  etc.,  in  banns,  which 
is  consistent  with  their  intent,  namely  publication ;  but  the 
license  is  a  permission  to  dispense  with  the  publication  of 
banns  on  such  terms  as  the  law  prescribes  and  the  ordinary 
consents  to  accept.  The  present  Marriage  Act  contains  no 
enactment  under  which  this  marriage  can  be  held  void.  As 
to  there  being  no  license  to  marry  Margaret  Lee  Bevan,  i 
ctmcessis,  both  parties  intended  the  instrument  to  have  that 
effect,  and  no  one  was  defrauded  of  any  legal  rights. 

Mr.  Collier  and  Mr.  Brandt  replied. 

The  sections  of  4  Geo.  IV.  c.  76,  bearing  on  the  questions 
argued  are: — 

struct  counsel  to  argne  before  the  Court  any  question  in  relation  to 
such  matter,  and  which^the  Court  may  deem  it  necessary  or  expedient 
to  Lave  duly  argued,  and  her  Majesty's  Proctor  shall  be  entitled  to 
charge  and  be  reimbursed  the  costs  of  sueh  proceeding  as  part  of 
the  expense  of  his  office. 


236  CASES  IN  THE  COUET  FOE  DIVOECE 

1861.  <^2.  And  be  it  further  enacted,  that  firom  and  after  the  Int 

^FeTbSi^ie!^  day  of  November,  all  banns  of  matrimony  shall  be  published 

in  an  audible  manner  in  the  parish  church  or  in  some  public 

(fal^w  ^cd  ^^^P^j  ^^  which  chapel  banns  of  matrimony  may  now  or  may 
M'Mahon)    hereafter  be  lawfully  published,  of  or  belonging  to  such  parish 
M'MiiHON.    or  chapelry  wherein  the  persons  to  be  married  shall  dwell, 
according  to  the  form  of  words  prescribed  by  the  rubric  pre- 
fixed to  the  Office  of  Matrimony  in  the  Book  of  -Common 
Prayer,"  etc. 

^'  7.  Provided  always,  and  it  is  hereby  further  enacted,  that 
no  parson,  vicar,  minister,  or  curate  shall  be  obliged  to  pub- 
lish the  banns  of  matrimony  between  any  persons  whatsoever, 
unless  the  persons  to  be  married  shall  seven  days  at  the  least 
before  the  time  required  for  the  first  publication  of  such  banns 
respectively,  deliver  or  cause  to  be  delivered  to  such  parson, 
vicar,  minister,  or  curate  a  notice  in  writing  dated  on  the  day 
on  which  the  same  shall  be  so  delivered,  of  their  true  Christian 
names  and  surnames,  and  of  the  house  or  houses  of  their  re- 
spective abodes  within  such  parish  or  chapelry  as  aforesaid, 
and  of  the  time  during  which  they  have  dwelt,  inhabited,  or 
lodged  in  such  house  or  houses  respectively/' 

"  14.  And  be  it  further  enacted,  for  avoiding  all  fraud  and 
collusion  in  obtaining  of  licenses  for  marriage,  that  before  any 
such  license  be  granted,  one  of  the  parties  shall  personally 
swear  before  the  surrogate  or  other  person  having  authority 
to  grant  the  same,  that  he  or  she  believes  that  there  is  no  im- 
pediment of  kindred  or  alliance  or  of  any  other  lawful  cause, 
nor  any  suit  commenced  in  any  ecclesiastical  court,  to  bar  or 
hinder  the  proceedings  of  the  said  matrimony  according  to 
the  terms  of  the  said  license ;  and  that  one  of  the  said  parties 
hath  for  the  space  of  fifteen  days  immediately  preceding  such 
license,  had  his  or  her  usual  place  of  ab9de  within  the  parish 
or  chapelry  within  which  such  marriage  is  to  be  solemnized  " 
[the  rest  of  this  section  refers  to  consent  in  case  of  minora 
not  being  widower  or  widow]. 
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^'22.  [The  only  enactment  of  nullity  in  the  statute.]  Provided      1861 . 
always^  and  be  it  further  enacted,  that  if  any  persons  shall  ^i^^^  ^^  *°^ 

knowingly  and  wilfully  intermarry  in  any  other  place  than  a       

church  or  such  public  chapel  wherein  banns  may  be  lawfully  /*j?f  ^^^ 
published,  unless  by  special  license  as  aforesaid,  or  shall  know-    M'Mahon) 
ingly  and  wilfully  intermarry  without  the  publication  of  banns    m'Mahon. 
or  license  irom  a  person  or  persons  having  authority  to  grant 
the  same  first  had  was  obtained,  or  shall  knowingly  or  wil- 
fully consent  to  or  acquiesce  in  the  solemnization  of  such 
marriage  by  any  person  not  being  in  holy  orders,  the  mar- 
riages of  such  persons  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever. 

*'2S.  And  be  it  further  enacted,  that  if  any  valid  marriage 
solemnized  by  license  shall,  after  the  Ist  day  of  November 
next,  be  procured  by  a  party  to  such  marriage  to  be  solem- 
nized between  persons,  one  or  both  of  whom  shall  be  under 
the  age  of  twenty-one  years,  not  being  a  widower  or  a  widow, 
contrary  to  the  provisions  of  this  Act,  by  means  of  such  party 
fSedsely  swearing  as  to  any  matter  or  matters  to  which  such 
party  is  hereinbefore  required  personally  to  swear,  such  party 
willfully  and  knowingly  so  swearing  shall  forfeit  all  estate  and 
interest,  if  any,  accruing  by  force  of  the  said  marriage/' 

'^  26.  Provided  always,  and  be  it  further  enacted,  that  after  a 
solemnization  of  any  marriage  under  a  publication  of  banns,  it 
shall  not  be  necessary  in  support  of  such  marriage  to  give  any 
proof  of  the  actual  dwelling  of  the  parties  in  the  respective 
parishes  or  chapelries  wherein  the  banns  of  matrimony  were 
published ;  or  where  the  marriage  is  by  license  it  shall  not  be 
necessary  to  give  any  proof  that  the  usual  place  of  abode  of 
one  of  the  parties,  for  the  space  of  fifteen  days  as  aforesaid, 
was  in  the  parish  or  chapelry  when  the  marriage  was  solem- 
nized ;  nor  shall  any  evidence  in  either  of  the  said  cases  be 
received  to  prove  the  contrary  in  any  suit  touching  the  validity 
of  such  marriage.'' 

The  following  cases  were  cited  and  commented  upon : — 
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186L  Reg.  v.  Birmingham,  8  B.  &;  C.  34;  Beg.  v.  Ttbshelf,  1  B.  & 
^FebJS^ie!^  C.  290 ;  Wyatt  v.  Henry,  2  CJousist.  215 ;  Orme  v.  HoUoway, 

""Z!!!!    '   5  N.C.  267;  Agar  v.  Holdmorth,  2  Sir  George  Lee,  464; 

(falwW^^ed  ^^^  V.  fFheatley,  2  Consist.  175 ;   Cope  v.  BtiW,  1  Consist. 

M'Mahon)    434 ;  Frankland  v.  Nichohon,  8  Maw.  &  S.  259,  in  note  to 

M'Mahon.  the  case  of  Reg.  v.  BeUinghurtt ;  Dormer  y.  fVUHams,  1  Curt 
870;  Clowes  v.  C/we*,  2  N.C.  1 ;  Tbnjw  v.  ^/fe»,  1  Curt. 
88;  S.  C.  on  appeal,  1  Moore,  90;  Caller  all  y.Sweelman, 
1  Robert,  304 ;  Swifl  v.  Kelly,  3  Knapp,  282 ;  The  Prince  of 
Capua's  Case,  '  Times  ^  newspaper  of  6th  and  6th  of  May, 
1836,  in  which  Dr.  NichoU,  Master  of  the  Faculties,  after 
hearing  counsel  on  both  sides,  refused  a  marriage  license  to 
the  brother  of  the  then  King  of  the  Two  Sicilies,  a  caveat 
having  been  entered  against  such  license  being  granted  by 
Count  de  Ludolf  on  behalf  of  his  Sicilian  Majesty. 

The  Judoe  Ordinaby  delivered  the  judgment  of  the  Court. 
The  Court  desired  the  question  to  be  ai^ued  on  both  sides, 
not  because  we  entertained  any  serious  doubt  upon  it,  but  be- 
cause of  its  very  grave  nature,  and  of  its  importance  to  one 
at  least  of  the  parties  interested.  Having  now  had  the  benefit 
of  a  very  able  argument  on  both  sides,  we  are  satisfied  that 
our  first  view  was  correct,  and  that  we  are  bound  to  hold  the 
marriage  good.  In  this  particular  instance  our  decision  may 
inflict  a  good  deal  of  sorrow  and  misery  upon  the  petitioner ; 
but  a  decision  the  other  way  might  have  been  still  more  disas- 
trous to  a  person  in  her  position  if  the  point  had  been  raised 
in  another  manner ;  for  a  man  after  marriage  under  these  cir- 
cumstances, followed  by  cohabitation  and  the  birth  of  children, 
might  have  called  upon  the  Court  to  annul  that  marriage,  to 
reduce  the  woman  at  a  late  period  of  life  to  the  position  of  a 
mistress,  and  to  bastardize  the  children.  If,  therefore,  we  are 
to  be  governed  by  considerations  of  public  policy,  we  should 
be  inclined  to  uphold  the  marriage;  but  the  question  must  be 
decided  upou  the  terms  of  the  statute  of  Geo.  IV.     In  that 
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8tatQte  a  great  distinction  is  made  between  banns  and  licenses.       1861. 
The  7th  section  directs^  with  respect  to  banns^  that  notice  is  ^j^tiSin^ie 

to  be  given  to  the  minister^  at  a  certain  time  before  the  publi-       

cation^  of  the  tme  Christian  names  and  surnames^  and  of  the  (faiKiV^ed 
places  of  residence^  etc.,  of  the  parties;  and  by  another  clause  M'Mahon) 
marriages  without  "  due  publication/'  which  has  been  held  to  M'Mahon. 
mclude  publication  of  the  true  Christian  names  and  surnames, 
were  to  be  null  and  void.  Something  more  was  required  be- 
yond the  mere  names,  namely,  the  places  of  abode  and  the 
length  of  time  in  which  the  parties  had  dwelt  in  the  parish ; 
but  a  subsequent  section  enacted  that  misdescription  in  these 
matters  should  not  be  a  ground  of  nullity.  Then  the  10th 
section,  as  to  licenses,  provides  that  no  licenses  are  to  be 
granted  except  in  certain  cases,  and  the  only  section  relating 
to  nullity,  the  22nd,  says :  '^  If  any  persons  shall  knowingly 
"  and  wilfully  intermarry  without  due  publication  of  banns  or 
''  license  from  a  person  or  persons  having  authority  to  grant 
"  the  same  first  had  and  obtained,  the  marriage  of  such  persons 
"  shall  be  nuU  and  void  to  all  intents  and  purposes.''  In  Dor- 
mer v.  Williams,  1  Curt.  70,  one  question  was,  whether  the 
license  was  granted  by  a  person  having  authority  to  grant  the 
same.  No  question  of  that  sort  arises  in  this  case.  The 
marriage  was  solemnized  at  a  place  within  the  jurisdiction  of 
the  person  who  granted  the  license,  and  who  had  authority  to 
grant  it.  He  bad  an  affidavit  before  him  containing  state- 
ments as  to  matters  in  respect  to  which  he  was  authorized  by 
statute  to  require  a  statement.  Is  the  marriage  to  be  vitiated 
by  reason  of  misstatement  in  that  affidavit  ?  We  find  no  au- 
thority for  that  proposition,  but,  on  the  contrary,  many  dicta,  « 
in  a  long  series  of  cases,  directly  the  other  way,  and  pointing 
out  the  di£ference  in  that  respect  between  .banns  and  licenses. 
It  comes  at  last  to  the  question,  as  Mr.  Brandt  had  put  it 
with  great  force,  whether  or  not  this  was  a  license  for  the 
marriage  of  these  parties  ?  From  the  time  of  Lord  Stowell 
downwards,  there  have  been  cases  in  which  a  partial  departure 
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1861.      from  the  trae  name  even  in  the  publication  of  banns  has  been 
"^iSbTMir^ie"^  held,  in  the  absence  of  fraud,  not  to  annul  the  marriage.  These 

decisions  show  that  the  name  so  altered  represented  the  person. 

(faSly  ^ed  ^^^  ^^*  ^^^  name  Mai^ret  Bevan  in  this  case  represent  the 
M'Mahon)  lady?  Was  not  the  license  granted  for  her?  Did  she  not 
MldUHON.  authorisse  M'Mahon  to  get  it  for  her  under  that  description  ? 
Had  she  not  contracted  with  him  to  many  him  ?  The  license 
was  granted  by  a  person  who  had  authority  to  grant  it,  al* 
though  one  of  the  lady's  names  was  suppressed  in  order  that 
the  surrogate  might  not  suspect  who  she  was;  yet  there  being 
no  pretence  for  saying  that  it  was  obtained  for  any  other  per- 
son and  transferred  to  her,  and  there  being  authority  for  say- 
ing that  such  an  altered  name  might  represent  her,  she  having 
authorized  M'Mahon  to  obtain  the  license,  and  he  having  ac 
cordingly  obtained  it,  the  Court  cannot  say  that  the  marriage 
solemnized  under  it  is  null. 

The  other  learned  Judges  concurred. 
The  prayer  for  a  declaration  of  nullity  was  accordingly  re- 
jected. 


jg^j  (Brfore  the  Judob  Oedihaby.) 

^'"jJtochV"^  W—  V.  H—  (falsely  called  W— )• 

^_       Petition  for  nullity  by  reason  of  malformation. — Beport  of  in- 
V.  spectors. — Evidence. 

(fidselycalled  ^  ^  petition  for  a  decree  of  nullity  by  reason  of  malformation  of  the 
woman,  neither  the^Conrt  nor  the  parties  are  concluded  by  the  terms 
of  the  report  of  medical  inspectors,  but  the  inspectors  themselYes  and 
other  medical  men  may  be  examined.  There  is  no  rule  as  to  any 
particular  age  constituting  a  bar  to  such  petitions.  Where  the  result 
of  the  medical  evidence  is  that  the  malformation  might  possibly, 
but  at  great  risk  to  life,  and  with  doubtful  success  as  to  the  end  de- 
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sired,  be  lemoyed,  the  petitioner  need  not  call  upon  the  respondent       1861. 

to  submit  to  an  operation,  and  such  a  state  of  things  is  equivalent  to  Jannury  26  and  | 

a  permanent  and  irremovable  malformation.  '  { 

"wT  i 

This  was  a  petition  for  a  decree  of  nullity  of  marriage,  at         ^  | 

the  suit  of  the  man.    The  petition  stated  a  marriage  in  fact  .|^i?~^n^ 

in  Jone^  1859>  and  that  the  marriage  had  never  been  consum-       w-— )• 

mated  by  reason  of  the  malformation  of  the  parts  of  genera-  I 

tion  of  the  woman,  which  would  be  apparent  on  inspection  by 

medical  men,  and  that  such  malformation  was  incurable  by 

art  or  skill.    The  answer,  as  originally  filed,  denied  the  latter 

all^ations  of  the  petition,  chained  cruelty  against  W — ,  and 

prayed  the  Court  to  reject  the  prayer  of  the  petition,  and  to 

decree  a  judicial  separation  on  the  ground  of  cruelty.    That 

part  of  the  answer  and  prayer  which  alleged  cruelty  aud 

prayed  for  a  separation  were  directed  to  be  struck  out  by 

order  of  the  Court,  on  the  motion  of  counsel  for  the  petitioner, 

which  was  opposed  by  counsel  for  the  respondent.    (See  Ano* 

nymous  case,  Deane  &  Swab.  295.) 

The  report  of  Dr.  Brodie,  Dr.  SeweU,  and  Mr.  James  Paget, 
the  inspectors  appointed^  was  as  follows : — "  We  have  this  day 
"examined  t(^ether  the  parts  of  generation  of  Margaret 
"  H—  (falsely  called  W— ).  We  find  the  external  parts  of 
"generation  well  formed,  and  the  hymen  perfect,  as  in  a 
"  virgin,  and  are  of  opinion  that  sexual  intercourse  with  her 
"  has  never  been  consummated.  The  hymen  is  thick,  tough, 
"  extremely  sensitive,  and  has  an  aperture  of  not  more  than 
''  an  eighth  of  an  inch  in  diameter.  These  conditions  of  the 
"  hymen  constitute  an  impediment  on  her  part  to  prevent  the 
*'  consummation  of  the  marriage,  but  we  find  no  reason  to 
"  believe  that  these  conditions  are  incurable  by  surgical  opera- 
"  tion.^' 

On  the  27th  of  January  the  petition  came  on  for  hearing    January  27. 
before  the  Judge  Ordinary^  on  the  above  report  and  oral 
evidence. 
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1861.  Mr.  M.  Chambers,  Q.C.,  and  Dr.  Spinks  for  the  petitioner. 

Janoaiy  26  and 
March  2. 

Dr.  Phillimore  and  Dr.  Wambey  for  the  respondent. 

w— 

9. 

,^,  ?—„  ,       Mr.  M.  Chambers  stated  the  case  for  the  petitioner,  and 

(nlaely  caQed 

w— ).       proposed  to  call  Dr.  B.  Sewell  to  explain  the  conclusion  of 
the  inspectors'  report. 

Dr.  Phillimore,  contri :  The  petitioner  is  not  entitied  to 
contradict  or  vary  the  terms  of  the  report  by  calling  other 
evidence.  He  has  alleged  in  the  petition  that  the  malforma- 
tion is  incurable^  but  the  advei*se  evidence  of  the  inspectors 
is  conclusive  against  him  on  this  point.  The  degree  of  danger 
that  might  arise  from  the  process  of  cure^  and  the  skill  re- 
quired^ have  never  been  considered  in  the  Ecclesiastical  Courts. 
Brown  v.  Brown,  1  Hagg.  523^  was  decided  on  the  ground 
that  the  husband  had  failed  to  prove  that  the  disease  was  in- 
curable. Further^  it  does  not  appear  that  the  wife  has  been 
asked  to  submit  to  an  operation. 

Mr.  M.  Chambers ;  In  the  case  first  cited  witnesses  on  both 
sides  were  examined^  and  in  D — /  v.  A — g,  1  Rob.  279,  where 
it  is  stated,  page  299,  that  if  there  is  a  reasonable  probability 
of  the  woman  being  made  capable,  the  marriage  could  not  be 
pronounced  void,  the  Court  rescinded  the  conclusion  of  the 
cause  in  order  that  Dr.  Cape  might  be  re-examined  with  re- 
spect to  the  discrepancy  between  the  report  of  and  the  evidence 
of  himself  and  the  other  medical  inspectors. 

The  Judge  Ordinary  was  of  opinion  that  he  ought  to 
hear  the  evidence,  but  thought  that  both  inspectors  should  be 
examined  if  one  was. 

The  inspectors  and  Messrs.  Critchett,  Solly,  and  Ericssor 
were  examined. 
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The  result  of  the  evideiice  so  taken  is  sufficiently  stated  in      1861. 
the  judgment.  ""a^"' 


Dr.  PhiUimore :  The  age  of  the  parties  is  sufficient  to  dis- 


w— 

V. 


entitle  the  petitioner  to  a  decree  {Briggs  v.  Morgan,  2  Consist.        H- 

tfulsolT  c&Uod 

324).     There  is  no  precedent  for  such  a  decree  where  the       w— ). 
defect  is  not  incurable.    The  woman  has  an  interest  in  the 
question  as  well  as  the  man^  and  non  constat  but  that  she 
might  submit  to  an  operation. 

Mr.  M.  Chambers  in  support  of  the  petition. 

Cur.  adv.  vult. 

The  Judge  Oedinart  gave  the  following  judgment: —     March 6. 
This  was  a  petition  for  decree  of  nullity  of  marriage,  on  the 
ground  of  malformation  of  the  respondent.    The  petition 
alleged  it  to  be  such  as  rendered  the  consummation  of  the 
marriage  impossible^  and  that  it  was  incurable  by  art  or  skill, 
as  would  appear  on  inspection.     The  answer  denied  the  allega- 
tions of  the  petition,  and  averred  that  the  marriage  had  been 
consummated,  and  that  she  was  apt,  etc.,  as  would  appear  on 
inspection.     The  marriage  was  solemnized  on  Srd  June,  1859 ; 
the  parties  cohabited  for  seven  weeks  and  then  separated; 
they  were  of  the  respective  ages  of  fifty-four  and  forty-nine. 
Inspectors  were  appointed,  who  on  the  19th  of  June,  1860, 
made  their  report  in  the  following  terms.     [The  learned  Jndge 
here  read  the  report.]     The  cause  came  on  for  hearing  on 
Saturday,  January  26th,  when  Dr.  Phillimore,  on  behalf  of 
the  respondent,  contended  that  the  Court  was  bound  by  the 
report  of  the  inspectors,  and  that,  as  they  did  not  say  the 
impediment  was  irremovable,  but  the  contrary,  the  petition 
must  be  dismissed,  it  being  an  essential  ingredient  in  the 
petitioner's  case  that  the  defect  is  incurable  {Brotvn  v.  Brown, 
1  Hagg.  524).     On  the  other  hand,  it  was  contended  by 
Mr.  Chambers,  that,  according  to  the  case  of  D —  v.  A — , 
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1861.       1  Rob.  279,  evidence  beyond  the  report  and  explanatory  of  it 
'^*°MMch  2"^^  ^^®  admissible,  and  I  am  of  that  opinion.     The  petitioner 

then  called  one  of  the  inspectors,  and  several  eminent  snr- 

^       geons,  the  resnlt  of  whose  evidence  was  that  the  obstruction 
H—        was  congenital,  and  that  it  might  possibly  be  removed  by  a 

(falsely  called  o        x  i^ 

w-.).  surgical  operation ;  that  such  an  operation  would  in  this  case, 
the  woman  being  forty-nine  years  of  age,  be  attended  with 
considerable  danger  to  her  life,  and  the  success  of  it,  with 
regard  to  the  result  to  be  obtained,  doubtful.  This  evidence 
hanng  been  given  for  the  petitioner.  Dr.  Phillimore  declined 
calling  any  witnesses  for  the  respondent,  but  contended  there 
was  no  authority  for  making  a  decree  of  nullity  on  the  ground 
of  malformation,  the  marriage  having  been  contracted  between 
parties  of  the  advanced  ages  of  fifty-four  and  forty-nine ;  and 
he  cited  the  dictum  of  Sir  J.  Nicholl  in  Broum  v.  Broton,  that 
a  man  of  sixty  who  marries  a  woman  of  fifty-two  should  be 
contented  to  take  her  tanquam  soror,  1  Hagg.  524;  and  the 
assertion  of  Lord  Stowell  in  Briggs  v.  Morgan^  2  Consist. 
328,  that  the  Court  in  difierent  cases  had  declined  to  proceed 
in  suits  where  the  parties  are  at  an  advanced  period  of  life, 
and  for  that  reason  he  considered  the  libel  open  to  objection, 
because  the  age  of  the  parties  was  not  stated.  It  appeared 
afterwards  that  the  woman  was  fifty,  the  man  who  complained 
forty-two;  but  the  decision  did  not  in  either  of  those  cases 
turn  upon  the  age  of  the  parties,  but  on  the  merits ;  nor  can 
I  find  any  case  in  which  it  did.  In  the  case  of  D —  v.  A — y 
1  Rob.  298,  Dr.  Lushington  said  : — *^  I  apprehend  we  are 
'^all  agreed  that,  in  order  to  constitute  the  marriage-bond 
''  between  young  persons,  there  must  be  the  poWer  present 
'^  or  to  come  of  sexual  intercourse;^'  but  he  says  nothing  of 
any  limit  to  the  age  at  which  the  right  to  complain  ceases; 
and  in  both  Brown  v.  Broum  and  Briggs  v.  Morgan  the  com- 
plaint was  heard  and  inquired  into :  I  think  I  must  take  the 
same  course  here.  .The  question,  then,  is  simply  this:  the 
evidence  shows  a  congenital  malformation  of  the  woman,  which 
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renders  oonfiummation  impracticable;  that  it  is  not  absolutely      1861. 
irremovable,  bat  that  any  attempt  to  remove  it  would  be  at-  '^"^ch  V'*^ 

tended  with  considerable  danger  to  the  life  of  the  woman.       

What  coarse  is  to  be  taken?    The  report  of  the  medical        ^"~ 
inspectors  was  made  known  to  her  advisers :  she  has  not  ex-  ^. ,  ^^— 

(nuely  called 

pressed  any  desire  to  undergo  an  operation,  and  the  Court  can  w— ). 
hardly  assume,  under  the  circumstances  of  this  case,  the  ex- 
istence of  any  such  desire.  It  was  said  that  the  petitioner 
ought  to  have  called  upon  her  to  do  so;  no  precedent  for 
such  a  proceeding  has  been  suggested,  and  I  am  not  disposed 
make  one.  The  petitioner  may  with  great  propriety  decline 
proposing  that  the  respondent's  life  should  be  placed  in  dan- 
ger; she  must  judge  for  herself;  and  there  having  been  no 
prayer  for  delay  on  her  part,  I  think  it  my  duty  to  proceed 
with  the  case  on  the  assumption  that  things  will  remain  as 
they  are.  In  the  case  of  D —  v.  A — ,  1  Rob.,  one  of  the  in- 
spectors, Dr.  Cape,  being  cross-examined,  stated: — ''I  will 
"  not  swear  that  the  vagina  is  impossible  to  be  further  elon- 
"  gated,  but  I  do  swear  that  it  could  not  be  effected  without 
^'endangering  life,  or  running  a  serious  risk  of  doing  so.'' 
No  suggestion  was  there  made  that  the  woman  should  be 
called  upon  to  submit  to  such  operation,  and  the  Court  pro- 
ceeded to  pronounce  sentence.  That  course  I  think  it  incum- 
bent on  me  to  take  now.  The  case  is  therefore  a  simple  one 
of  malformation  congenital  and  permanent,  and  the  petitioner 
is  entitled  to  the  relief  that  he  prays. 


1861. 

Feb.  18  and  27. 


WiNSTONE 

V. 
WiNSTONE 
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{Before  the  Judge  Ordinary,  on  Motion.) 
WiNSTONE  V.  WiNSTONE    AND    UyNE. 


^^]^        Petition  for  Dissolution  of  Marriage. — Petition  for  Perma- 
nent Alimony  after  Decree  Nisi  for  Dissolution. — Practice. 

Afler  a  decree  niH  for  dissolution  of  marriage  at  the  petition  of  the 
husband,  the  wife  filed  a  petition  for  permanent  alimony,  or  for  some 
payment  in  lieu  thereof,  setting  fortli,  as  usual,  the  amount  and 
sources  of  the  husband's  income.  On  motion  on  behalf  of  the  hus- 
band, the  Court  directed  the  petition  for  alimony  to  be  struck  off  the 
file  of  the  Court,  and  refused  to  allow  the  costs  to  be  taxed  against 
the  husband. 

This  was  a  question  as  to  the  right  of  the  wife  to  file  a 
petition  for  permanent  alimony^  under  the  following  circum- 
stances:— In  April,  1859,  Mrs.  Winstone  petitioned  for  a 
decree  of  judicial  separation  fi*om  her  husband,  by  reason 
of  his  cruelty  towards  her,  in  consequence  of  which,  as  she 
alleged,  she  had  been  compelled  to  live  apart  from  him  since 
1847.  Mr.  Winstone  in  his  answer  denied  the  cruelty,  and 
alleged  that  between  1847  and  1851  Mrs.  Winstone  had  com- 
mitted adultery  with  John  G.  Dyne,  and  prayed  for  a  decree 
of  judicial  separation  on  that  ground.  In  August,  1859, 
Mrs.  Winstone  having  filed  a  petition  for  alimony  pendente 
lite,  the  Judge  Ordinary  made  a  decree  for  siimonj  pendente 
lite,  at  the  rate  of  £65  per  annum.  The  issues  in  the  suit 
for  judicial  separation  were  tried  before  the  Judge  Ordinary 
and  a  common  jury  in  February,  1860,  when  a  verdict  on 
both  points  was  given  in  favour  of  Mr.  Winstone.  In  June, 
1859,  Mr.  Winstone  had  filed  his  petition  in  the  present  suit 
for  a  decree  of  dissolution,  by  reason  of  his  wife's  adultery 
with  the  said  Mr.  Dyne.  During  the  pendency  of  this  suit 
the  2^movLY  pendente  lite  was  duly  paid.  Similar  issues  to 
to  those  in  the  previous  suit  were  raised,  and  were  tried  before 
the  Judge  Ordinary  and  a  special  jury  on  the  13th  and  14th 


Dtns. 
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of  December,  1860,  who  a  returned  a  verdict  in  favour  of      1861. 
Mr.  Winstone,  and  the  Judge  Ordinary  thereupon  made  a  ^®^-  ^^  ^^  ^''• 
decree  nisi  for  dissolution  of  the  marriage.     On  the  28th  of    winstons 
January,  1861,  Mrs.  Winstone  filed  a  petition  for  alimony,        ^'• 
allying  the  sources  and  amount  of  Mr.  Winstone's  income,        i^i> 
and  praying  the  Court  to  decree  that  Mr.  Winstone  should 
secure  to  her  such  gross  simi  of  money,  or  such  annual  sum 
of  money  for  her  life,  by  way  of  permanent  alimony,  as  to 

the  Court  should  seem  meet. 

/ 

Dr.  Spinks,  for  Mr.  Winstone,  now  moved  the  Court  to 
direct  this  petition  for  permanent  alimony  to  be  taken  o£f 
the  file  and  dismissed  with  costs.  The  power  to  apply  at  all 
for  permanent  alimony  depends  on  the  20  &  21  Vict.  c.  85, 
s.  32 : — "  The  Court  may,  if  it  shall  think  fit,  on  any  such 
"  decree  (i.  e.  for  dissolution  of  marriage),  order  that  the  hus- 
"  band  shall,  to  the  satisfaction  of  the  Court,  secure  to  the 
''wife  such  gross  sum  of  money,  or  such  annual  sum  of 
"  money  for  any  term  not  exceeding  her  own  life,  as,  having 
"  regard  to  her  fortune,  if  any,  to  the  ability  of  the  husband, 
''and  the  conduct  of  the  parties,  it  shall  deem  reasonable; 
"  and  for  that  purpose  may  refer  it  to  any  one  of  the  convey. 
"  ancing  counsel  of  the  Court  of  Chancery  to  settle  and  ap- 
''  prove  of  a  proper  deed  or  instrument  to  be  executed  by  all 
"necessary  parties;  and  the  said  Court  may  in  such  case,  if 
"  it  shall  see  fit,  suspend  the  pronouncing  of  its  decree  until 
"  such  deed  shall  have  been  duly  executed.'^ 

In  the  present  case  the  application  is  too  late.  Notice  of 
such  intended  application  should  be  given  in  the  answer  to 
the  original  petition;  otherwise,  the  husband  might  content 
himself  with  proving  enough  to  obtain  a  decree  without  going 
into  the  whole  of  his  wife's  misconduct,  which  he  would  be 
entitled  to  do  under  the  words  of  the  section  in  respect  of 
such  an  application  as  this ;  or  at  all  events  the  application 
should  be  made  when  the  decree  nisi  (23  &  24  Vict.  c.  144, 

VOL.  II.  s 
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1861.      6. 7)  is  about  to  be  pronounced^  and  if  necessary^  that  should 

Feb.  18  and  27.  \^  suspended  till  the  Court  has  the  necessary  information ; 

WiNSTONx    for,  as  between  the  parties^  it  is  submitted  that  the  decree  nisi 

WiNSTONE    ^  ^  reality  absolute :  they  could  not  be  heard  against  its 

AND        being  made  absolute;  that  privilege  is  given  to  third  parties 

on  behalf  of  public  interests.     Again^  if  made  absolute^  must 

it  not  be  so  in  the  very  words  of  the  decree  tdsi  ?    But  the 

order  for  permanent  alimony  must  form  part  of  the  decree, 

and  in  this  case  it  forms  no  part  of  the  decree  niri. 

Mr.  Holl,  in  support  of  the  petition^  contended  that  the 
wife  was  at  liberty  to  bring  the  present  question  before  the 
Court  at  any  time  before  the  absolute  decree  was  made. 

Cur.  adv.  vult. 

February  27.  Thb  Judoe  ORDINARY,  after  referring  to  the  above^tated 
circumstances,  said : — ^This  is  a  very  novel  attempt  with  respect 
to  permanent  alimony.  The  wife  now  brings  in  a  petition 
in  the  usual  form,  stating  the  sources  and  amount  of  the  hus- 
band's income ;  to  which,  if  she  is  to  be  allowed  to  proceed,  he 
must  give  in  his  sworn  answer;  on  his  behalf  the  motion  has 
been  made  to  take  this  off  the  file.  Anything  in  the  nature 
of  permanent  alimony  in  a  case  of  dissolution  of  marriage  is 
the  creature  of  the  82nd  section  of  the  Divorce  Act;  the 
29th  rule  refers  only  to  permanent  alimony  on  a  decree  of 
judicial  separation.  I  cannot  think  that  the  32nd  section  in- 
tended, that  after  a  decree  nisi  of  dissolution  obtained  against 
the  wife,  she  should  be  at  liberty  to  file  her  petition  for 
alimony.  The  petition  must  be  taken  off  the  file ;  and  this 
part  of  the  costs  cannot  be  taxed  against  the  husband. 
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1861. 
{Bqfbre  the  Judge  Oedinaby,  an  Motion.)  f  ebraary  20. 

Anonymous.  Anonykous. 

23  ^  24  Vict.  c.  144,  s.  7. — Intervention  of  Queen's  Proctor, 
— Practice. 

The  Qaeen's  Proctor,  under  direction  of  the  Attorney-General,  may 
move  the  Court  by  counsel,  without  affidavit,  for  leave  to  intervene  in 
a  divorce  suit.  But  if  he  moves  to  have  the  hearing  of  the  petition 
postponed  that  he  may  have  time  to  plead,  that  part  of  the  motion 
must  be  founded  on  affidavit,  and  notice  given  to  the  other  parties. 

Dr.  Spinks  moved  for  leave  for  the  Queen's  Proctor,  under 
the  direction  of  her  Majesty's  Attorney-General,  to  intervene 
in  a  petition  for  dissolution  of  marriage,  which  he  need  not  at 
present  mention  by  name,  but  which  would  in  ordinary  course 
come  on  for  hearing  before  long ;  and  for  an  order  to  postpone 
the  hearing  of  the  petition,  that  the  Queen's  Proctor  might 
plead.  33  &  24  Vict.  c.  144,  s.  7 : — ''  And  at  any  time  during 
"  the  progress  of  a  cause,  or  before  the  decree  is  made  abso- 
"  lute,  any  person  may  give  information  to  her  Majesty's  Proc- 
^'  tor,  of  any  matter  material  to  the  due  decision  of  the  case, 
"  who  may  thereupon  take  such  steps  as  the  Atomey-General 
"  may  deem  necessary  or  expedient ;  and  if,  from  any  such  in- 
''  formation  or  otherwise,  the  said  Proctor  shall  suspect  that 
"  any  parties  to  the  suit  are  or  have  been  acting  in  collusion 
"  for  the  purpose  of  obtaining  a  divorce  contrary  to  the  justice 
*'  of  the  case,  he  may,  under  the  direction  of  the  Attomey- 
"  General,  and  by  leave  of  the  Court,  intervene  in  the  suit, 
"  allying  such  case  of  collusion,  and  retain  counsel,  and  sub- 
"  poena  witnesses  to  prove  it,"  etc.  Rule  16  of '  Further  Rules 
and  Regulations :' — "When  the  Queen's  Proctor,  by  leave  of 
'*  the  Court,  intervenes,  he  shall,  within  eight  days  after  such 
''  leave  obtained,  enter  an  appearance  and  plead  to  the  petition ; 
^'  and  all  subsequent  pleadings  shall  proceed  between  the  peti- 
''  tioner  and  the  intervener,  according  to  the  rules  established 

s  2 
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1861.      "  with  regard  to  pleadings  between  the  original  parties  to  the 

February  20.    «  p«,™  « 


Anontvous. 


The  Jitdoe  Ordinary:  Have  yon  any  affidavits? 

Dr,  Spinks :  No ;  I  submit  that  the  directions  of  the  Attor- 
ney-General are  sufficient.  There  is  nothing  in  the  section  or 
the  rules  to  require  an  affidavit. 

The  Judge  Ordinary:  As  to  the  leave  to  intervene,  I 
think  you  are  right.  I  may  very  well  take  from  counsel  that 
the  Attorney-General  has  so  directed  the  Queen's  Proctor ;  but 
as  to  that  part  of  the  motion  which  asks  for  postponement,  as 
that  is  an  interference  with  the  ordinary  right  of  the  petitioner 
to  have  the  cause  heard  in  its  turn,  I  think  I  must  have  an 
affidavit  stating  the  time  at  which  the  information  on  which 
the  Queen's  Proctor  is  acting  was  furnished  him ;  and  notice 
should  be  given  to  the  other  parties.  This  may  be  done  in  the 
course  of  the  afternoon,  and  you  may  renew  the  motion  to- 
morrow morning. 


Febraaiy  28.  {Before  the  JuDOB  Ordinary,  on  Motion.) 


G00DH£I1[  GOODHEIM   V.  Gk)ODHEIM   AND    FrANKINSON. 


V. 


GooDHEiM  Petition  for  Alimony  pendente  hie.— Jf^e  in  actual 


AND 


Fbankinson.  possession  of  Income. 

Not  only  the  wife's  income  derived  from  separate  property  will  be  taken 
into  account  in  allotting  alimony  pendente  lite,  but  income  of  whieh 
she  is  in  the  actual  enjoyment,  though  earned  by  herself. 

This  was  a  question  arising  on  the  answer  to  a  petition  for 
alimony  pendente  lite.    The  petition  alleged  the  husband's 
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income  to  be  £500  per  annum  ^  from  the  husband's  answer  1861. 

it  appeared  that  he  was  a  cap-manufacturer  at  Manchester,  ^^^"'**^  ^^' 

and  that  his  net  annual  income  was  about  £100.    The  answer  goodhbim 

further  stated  that  the  wife  before  marriage  earned  I2s.  a  q^^heu, 

week  by  making  caps,  that  the  husband  derived  no  pecuniary        and 

*■  "     Frah&ison. 

advantage  from  his  marriage,  that  the  wife  left  him  in  No- 
vember, 1846,  taking  furniture  and  linen  to  the  value  of  about 
£80,  and  that  the  husband  had  not  since  that  time  had  any 
communication  with  her,  and  ended  with  the  following  state- 
ment : — *'  That  the  said  Hannah  Gkx)dheim,  as  I  have  been  in- 
*'  formed  since  the  filing  of  this  petition  for  divorce  and  verily 
"  believe,  is  now  and  has  for  many  months  been  residing  at 
"  and  occupying  a  house  at  Wolverhampton ;  that  from  the 
"  use  of  the  said  house,  and  from  the  use  and  letting  of  the 
''apartments  therein,  she  has  for  many  months  derived  and 
*^  still  continues  to  derive  large  gains,  profits,  and  sums  of 
"  money,  amply  sufficient  to  maintain  and  support  her  with 
"  all  necessaries  and  comforts  suitable  to  her  former  position 
''as  my  wife;  that  the  said  house  is  well  furnished,  and  the 
"said  Hannah  Goodheim  always  appears  well  dressed  and  as 
"  if  she  were  in  easy  circumstances/' 

Dr.  Spinks  moved  the  Court  to  decree  alimony  pendente 

ate. 

Mr.  Francis  Russell,  for  the  husband,  contri :  The  husband's 
answer,  which  is  uncontradicted,  shows  that  the  woman  is 
actually  in  receipt  of  a  sufficient  income.  Under  somewhat 
similar  circumstances  of  separation  the  wife  has  been  held  en- 
titled to  dispose  of  property  {Haddon  v.  Fladgate,  1  Swab. 
and  Trist.  48) ;  but,  however  that  may  be,  separate  property, 
for  the  purpose  of  such  inquiries  as  the  present,  cannot  be 
taken  in  the  same  strict  sense  as  it  would  be  in  the  Court  of 
Chancery.  The  class  of  cases  that  came  before  the  Ecclesias- 
tical Courts  were  for  the  most  part  from  so  different  a  rank  of 
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1861.      life  from  such  a  case  as  this^  that  they  hardly  afford  a  safe 

February  27.    g^^^^ 

GOODHEIM 
V, 

GooDHEiM        Dr,  Spinks  in  reply :  The  part  of  the  answer  now  relied 

Pri-nkSson.  ^^  ^^^  ^^^  husband  is  wholly  irrelevant.    There  is  no  aver- 

ment  of  property  possessed  by  the  wife,  and  independently 

of  her  industry  the  wife  has  a  right  to  be  supported  by  the 

husband. 

By  the  Court  :  That  the  wife  miffht  earn  an  income  would 
not  be  sufScient  to  relieve  the  husband;  but  here  it  is  said 
that  she  does  earn.  Can  I  with  justice  shut  my  eyes  to  the 
fact  that  she  is  in  receipt  of  an  income  ?         Cur.  adv.  vuU. 

Febmary  27.  The  Judoe  Obdinary  :  This  was  an  application  for  ali- 
mony pendente  lite.  To  the  petition  the  husband  filed  an 
answer,  stating  that  the  wife  was  in  possession  of  a  house  and 
a  sufficient  income.  There  was  no  reply  to  that;  but  it  was 
suggested  that  no  such  ground  as  that  would  have  availed  in 
the  Ecclesiastical  Courts^  there  being  no  statement  that  the 
wife  was  in  possession  of  separate  property.  But  if  actuaDy 
in  possession  of  an  income — take  the  case  of  husband  and 
wife  living  separately  and  supporting  themselves  by  tuition — 
I  think  I  must  take  it  into  account,  and  as  in  the  present 
case  the  wife  does  not  deny  that  she  is  actually  in  possession 
of  an  income,  I  shall  make  no  decree  for  alimony  pendente 
lite. 


AND  MATEIMONIAL  CAUSES.  263 

(B^e  tke  JuDGS  Obdinabt.) 

GOODK   V.  GOODE   AND    HaMSON. 

Petition  for  Dissolution  by  Husband, — Adultery  pleaded. — 
Condonation  replied. — Discretion  of  the  Court. 

The  adultery  or  cnielty  of  the  petitioner,  though  condoned,  enable  the 
Court  to  exercise  the  discretionary  power  given  to  it  by  the  31st 
section  of  the  Divorce  Act,  and  to  dismiss  the  petition  if  it  think  fit, 
though  the  adultery  of  the  respondent  is  proved. 

This  was  a  petition  for  dissolution  of  marriage^  brought  by 
the  husband  on  the  ground  of  the  wife's  adultery.  The  answer^ 
among  other  things^  alleged  the  adultery  of  the  petitioner, 
which  he,  in  reply,  allied  to  have  been  condoned.  On  proof 
of  these  facts  a  question  arose,  whether  or  no  the  discretionary 
power  of  the  Court,  under  the  31st  section  of  the  Divorce  Act, 
to  refuse  a  decree  if  the  petitioner  has  been  guilty  of  adultery, 
is  barred  by  the  condonation  of  such  adultery. 

Mr.  Mundell  and  Mr.  Markham  for  the  petitioner. 

Dr.  Spinks  for  the  respondent.^  The  particulars  of  the  case 
are  fully  set  out  in  the  judgment.  Cur.  adv.  vult. 

The  Judge  Ordinary  gave  judgment :  This  was  a  petition 
for  a  dissolution  of  marriage  on  the  ground  of  adultery  com- 
mitted by  the  respondent  with  the  co-respondent.  The  an- 
swer denied  adultery,  alleged  desertion  by  the  petitioner,  in- 
decent assault  upon  a  young  female  committed  by  petitioner, 
threat  to  injure  respondent  with  an  open  knife,  condonation  of 

'  The  fourth  paragraph  of  the  answer  alleged,  that  in  or  about  the 
month  of  June,  1845,  the  said  Edward  Goode  left  his  house  at  Brix- 
worth,  in  the  county  of  Northampton,  where  the  said  respondent  was 
then  living  with  him,  without  any  reasonable  cause,  and  deserted  the 
said  Esther  Goode,  etc.    The  replication  simply  took  issue  on  this.    At 
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March  1,  2,    tntTcrsed  the  allegationfi  of  the  answer,  and  averred  condona^ 

and  20. 

tion  of  the  adultery  committed  by  the  petitioner.    The  par- 

GooDE  ties  resided  in  the  village  of  Brixworth,  in  the  county  of 
GooDK  Northampton ;  and  the  evidence  proved  the  state  of  morality 
H^^N.  there  to  be  exceedingly  bad.  Every  female  witness  called 
from  that  neighbourhood  admitted  that  she  had  borne  at  least 
one  illegitimate  child,  and  it  is  necessary  to  examine  the  evi- 
dence  on  both  sides  with  considerable  jealousy  and  suspicion. 
Nevertheless,  the  main  facts  of  the  case  upon  which  the  judg- 
ment of  the  Court  must  be  founded  were  established  with 
reasonable  certainty.  The  parties  were  married  on  the  28th 
of  December,  1843,  and  had  a  child  bom  to  them  within  six 
months  afterwards.  They  were  then  living  in  the  house  of 
the  respondent's  parents,  but  soon  afterwards,  upon  some 
quarrel  between  them,  the  nature  of  which  was  not  proved, 
the  petitioner  left  that  house  and  went  to  his  father's.  Soon 
afterwards  he  went  to  London,  having  made  an  offer  to  take 
respondent  with  him,  but  she  refused  to  go.  The  petitioner, 
by  the  advice  of  an  attorney's  clerk,  took  two  persons  with 
him  to  be  witnesses  of  this  offer.  It  is  plain  that  he  did  not 
expect  her  to  accept  it,  and  I  have  great  doubts  as  to  his 
wishing  that  she  should.  In  London  he  formed  a  connection 
with  a  young  woman  named  Mary  Ann  Barker,  and  by  her 
had  an  illegitimate  child  born  in  1846.  In  1848  the  respon- 
dent went  to  London  and  returned  with  her  husband  to  Brix- 

the  hearing,  evidence  was  offered  on  behalf  of  the  petitioner,  that  he 
had  reasonable  cause  for  leaving  the  respondent. 

Dr,  Spinks  objected  to  this  evidence,  contending  that  the  repUoation, 
if  such  evidence  was  intended  to  be  used,  should  have  averred  reason- 
able cause,  instead  of  simply  taking  issue  apparently  on  the  fact  of 
desertion. 

The  Judob  Obdinabt  :  In  a  court  of  common  law  it  would  be  the 
correct  mode  of  pleading,  as  in  the  case  of  actions  for  dismissing  ser- 
vants without  cause ;  but  in  this  Court,  if  the  evidence  satisfied  me 
that  there  was  reasonable  cause,  I  should  he  bound  to  act  on  it. 
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worth  and  cohabited  with  him  there.  No  evidence  is  given  as 
to  the  circumstances  under  which  the  reconciliation  between 
them  took  phice.  The  precise  time  of  her  becoming  aware  of 
the  petitioner's  connection  with  Mary  Anne  Barker  did  not 
appear^  but  there  was  no  doubt  that  she  continued  to  cohabit 
with  him  after  she  knew  it,  and  so  condoned  his  offence.  No 
evidence  was  given  as  to  their  mode  of  treating  each  other  for 
a  considerable  period  after  their  return  to  Brixworth ;  but  it 
was  proved  that  in  1857  she  frequently  associated  with  Richard 
Hamson,  the  co-respondent,  and  that  this,  amongst  other 
things,  gave  rise  to  frequent  quarrels  between  them,  and  some- 
times to  acts  of  violence  on  the  part  of  the  petitioner.  In 
1858  there  was  a  very  serious  disturbance  between  them ;  the 
respondent  called  in  a  policeman  for  her  protection,  and  he 
took  away  a  pistol  from  the  petitioner.  At  the  same  time  the 
respondent  charged  her  husband  with  having  made  an  inde- 
cent assault  upon  a  girl  of  fourteen  years  of  age  who  was  stay- 
ing with  them  in  the  house.  This  was  denied  by  the  peti- 
tioner, and  it  is  unnecessary  to  pursue  the  subject  further,  for 
I  am  not  satisfied  that  the  truth  of  the  chai^was  established. 
The  respondent  soon  after  quitted  her  husband,  contrary  to 
his  wish,  and  went  to  live  at  Northampton,  and  I  am  con- 
vinced by  the  evidence  that  she  there  committed  adultery  with 
Hamson,  the  co-respondent.  This  state  of  facts  raises  two 
important  questions:  first,  whether  I  am  at  liberty  to  take 
into  consideration  the  adultery  committed  by  the  husband, 
the  wife  having  condoned  it ;  secondly,  whether,  if  it  be  taken 
into  consideration,  I  ought,  in  the  exercise  of  the  discretion 
vested  in  the  Court,  to  refuse  to  grant  the  prayer  of  the  peti- 
tion. Questions  relating  to  petitions  for  dissolution  of  mar- 
riage are,  for  the  most  part,  settled  by  the  statute  20  &  21 
Vict.  c.  85.  But  it  may  be  useful  to  inquire  into  the  state  of 
the  law  as  administered  by  the  Ecclesiastical  Court  in  pro- 
ceedings for  divorce  i  mensd  et  ihoro.  The  only  causes  for 
which  such  a  sentence  was  pronounced  by  that  Court  were 
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adultery  and  cruelty;  and  condonation  by  the  party  sning 
was  a  bar  to  the  suit.  So  also  a  similar  offence  committed 
by  the  party  suing  might  be  pleaded  in  bar  of  the  suit;  this 
was  sometimes  called  compensatio,  sometimes  recriminatio. 
Then  arose  the  question^  whether  condonation  by  the  party  sued 
was  an  answer  to  such  plea.  In  Beeby  y.  Beeby,  1  Hagg.  789^ 
Lord  StoweU  intimated  that  in  his  opinion  it  would  not  be  so ; 
that  a  party  suing  for  his  wife's  adultery,  having  been  himself 
guilty  of  a  similar  offence,  would  not  by  condonation  become 
rectus  in  curid,  so  as  to  be  entitled  to  a  decree.  Atdchini  v. 
Anichini,  2  Curt.  210,  is  the  only  case  that  I  am  aware  of 
where  that  doctrine  has  been  controverted.  There  the  wife 
sued  for  restitution ;  the  husband  pleaded  her  adultery  in  bar ; 
she  recriminated;  and  to  her  replication  he  rejoined  condona- 
tion. The  very  eminent  Judge  who  decided  that  case  dis- 
sented from  the  opinion  expressed  by  Lord  Stowell,  and  held 
that  a  party  might,  under  such  circumstances,  become  rectus 
in  curiAj  but  did  not,  as  I  understand  his  judgment,  hold  that 
such  a  consequence  would  necessarily  and  as  a  matter  of  law 
result  from  condonation.  At  p.  218,  after  commenting  on 
Lord  Stowell's  language  in  Beeby  v.  Beeby ,  he  says :  '^  It  is 
^^  difScult  and  dangerous  to  attempt  to  lay  down  any  general 
^'  rule ;  but  I  cannot  go  the  length  of  saying  that  the  adultery 
''  of  the  husband,  followed  by  condonation,  would  debar  him 
'^from  a  remedy  against  his  wife  under  any  circumstances 
^' which  I  can  suppose.'^  I  apprehend  therefore  that  the 
learned  Judge  did  not  mean  to  decide  that  condonation  was  a 
complete  legal  answer  to  the  plea  imputing  adultery  to  the 
husband,  but  that,  in  such  cases,  the  question  is  one  to  be 
dealt  with  by  the  judge  according  to  his  discretion,  taking 
into  consideration  the  peculiar  circumstances  of  each  case. 
Let  us  now  see  what  provisions  the  Legislature  has  made  for 
r^ulating  the  rights  of  suitors  in  this  Court.  Sect.  29  enacts, 
etc., — *^  And  shall  inquire  into  any  counter-chai^  which  may 
"  be  made  against  the  petitioner .''     The  80th  section  is  in 
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these  terms : — '^  In  case  the  Courts  on  the  evidence  in  relation  1861. 
'^to  any  such  petition^  shall  not  be  satisfied  that  the  alleged  ^^^^o  ^' 
''adultery  has  been  committed^  or  shall  find  that  the  peti- 
''tioner  has^  during  the  marriage^  been  accessory  to  or  conni- 
"  Ting  at  the  adultery  of  the  other  party  to  the  marriage,  or 
''has  condoned  the  adultery  complained  of,  or  that  the  peti- 
"  tion  is  presented  or  prosecuted  in  collusion  with  either  of 
"  the  respondents,  then  and  in  any  of  the  said  cases  the  Court 
"  shall  dismiss  the  said  petition/'  This  leaves  nothing  to  the 
discretion  of  the  Court.  If  there  has  been  connivance  or  con- 
donation  or  collusion  on  the  part  of  the  petitioner,  "  the  Court 
"  shall  dismiss  the  petition.^'  The  first  branch  of  the  Slst 
section  is  the  converse  of  this : — "  In  case  the  Court  shall  be 
"satisfied  on  the  evidence  that  the  case  of  the  petitioner  has 
"been  proved,  and  shall  not  find  that  the  petitioner  has  been 
"in  any  manner  accessory  to  or  conniving  at  the  adultery  of 
"  the  other  party  to  the  marriage,  or  has  condoned  the  adul- 
"  tery  complained  of,  or  that  the  petition  is  presented  or  pro- 
"  secuted  in  collusion  with  either  of  the  respondents,  then  the 
"Court  shall  pronounce  a  decree  declaring  such  marriage  to 
"  be  dissolved.'^  This,  however,  is  subject  to  the  important 
proviso  that  follows ; — "  That  the  Court  shall  not  be  boimd  to 
"  pronounce  such  decree  if  it  shall  find  that  the  petitioner  has 
"  during  the  marriage  been  guilty  of  adultery "  (nothing  is 
here  said  of  condonation)  "  or  if  the  petitioner  shall  in  the 
"  opinion  of  the  Court  have  been  guilty  of  unreasonable  delay 
"in  presenting  or  prosecuting  such  petition,  or  of  cruelty  to- 
"  wards  the  other  party  of  the  marriage,  or  of  having  deserted 
"  or  wilfully  separated  himself  or  herself  from  the  other  party 
"before  the  adultery  complained  of  and  without  reasonable 
"  excuse,  or  of  such  wilful  neglect  or  misconduct  as  has  con- 
"  duced  to  the  adultery .''  To  some  of  the  instances  of  mis- 
conduct here  enumerated  the  doctrine  of  condonation  is  inap- 
plicable, and  they  may  certainly  be  taken  into  consideration, 
with  whatever  degree  of  patience  or  resignation  they  may  have 
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^^d^20  ^'  though  condoned^  have  conduced  to  the  adultery.    The  L^is- 

lature  does  not  introduce  the  absence  of  condonation  as  a  ne- 

^^^^  cessary  ingredient  in  the  matters  to  be  dealt  with  by  the  Court 

OiX)DK  according  to  its  discretion,  as  in  the  first  branch  of  the  section. 

AND 

Hamson.     Where  it  was  intended  to  make  condonation  a  legal  bar^  the 
Legislature  has  said  so,  as  in  section  80.     If  in  this  clause  it 
had  been  intended  to  prohibit  the  Court  from  taking  into  con- 
sideration ofTences  which  had  been  previously  condoned^  no 
doubt  words  to  that  effect  would  have  been  introduced.     It 
seems  plain  to  me  that  the  Legislature  confided  to  the  judicial 
discretion  of  the  Court  all  such  matters  as  are  described  in 
the  proviso,  and  with  reference  to  them  it  seems  to  place  the 
Court  in  the  same  position  when  dealing  with  the  petitions  for 
dissolution  of  marriage  as  the  Ecclesiastical  Court  was  in  with 
regard  to  suits  for  divorce  it  mensd  et  tkoro.    According  to 
what  I  understand  to  have  been  the  decision  in  Afdchini  v. 
Anichini,  a  counter-charge  against  a  petitioner  is  not  then  as 
a  matter  of  law  barred  by  condonation,  but  with  all  the  other 
circumstances  of  the  case  it  is  to  be  taken  into  consideration. 
It  remains  to  be  considered  whether,  under  the  circumstances 
of  this  case,  I  ought  to  decree  a  dissolution  of  the  marriage. 
By  the  intercourse  which  the  petitioner  had  with  his  wife  be- 
fore marriage,  he  must  have  taught  her  to  think  lightly  of  the 
value  of  chastity.     After  marriage,  for  some  reason  unex- 
plained, he  went  to  reside  in  London,  and  there  formed  an 
adulterous  connection  with  the  female  named  Barker,  the  du- 
ration of  which  was  left  uncertain ;  but  from  the  evidence  of 
a  female  witness  who  saw  them  together  frequently  in  Lon- 
don, I  assume  that  it  existed  for  a  considerable  time.     The 
circumstances  under  which  he  and  his  wife  became  reconciled 
were  also  left  unexplained ;  nor  was  any  accoimt  given  of  their 
married  life  for  some  time  afterwards.    Then  we  find  them 
constantly  quarrelling,  and  the  petitioner  not  seldom  guilty  of 
acts  of  violence  towards  her.     It  was  said  that  these  acts  were 
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in  consequence  of  quarrels  about  Hamson — and  there  was 
some  evidence  to  justify  the  assertion — but  taking  into  consi- 
deration the  former  delinquency  of  the  husband^  in  combina- 
tion with  all  the  circumstances  that  were  proved  respecting 
his  subsequent  mode  of  living  with  the  respondent^  I  cannot 
think  that  he  is  one  of  the  persons  for  whose  benefit  this  Court 
was  constituted :  and  in  the  exercise  of  the  discretion  vested 
in  me  by  the  31st  section^  I  dismiss  this  petition. 
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{B^ore  the  JxJDav  Obdinasy.) 

Brodib  v.  B&odie. 

Petition  for  Dissolution:— Domicil. — Jurisdiction. — Practice. 

Where  a  case  has  been  in  part  heard  before  the  Judge  Ordinary  and 
is  adjoomed  for  further  proof  and  argument  before  the  ML  Court, 
the  facts  proved  before  the  Judge  Ordinaiy  muBt  be  proved  again 
before  the  full  Court. 

Evidence  of  declarations  made  by  the  petitioner,  accompanying  acts 
done  by  him,  is  admissible  to  prove  his  intention  of  abandoning  or  ac- 
qniring  a  certain  domicil.  A  bond  fide  residence  of  the  husband  in 
this  country,  not  casual,  or  as  a  traveller,  is  sufficient  to  found  the 
jurisdiction  of  this  Court  against  the  wife,  who  has  committed  adultery 
in  Australia  during  such  residence.  Whether  such  facts  would  con- 
stitute the  acquisition  of  a  new  domicil  for  testamentary  purposes  is 
another  question. 

Dr.Pkillimoret  Q.C.,  and  Mr.  W.  Murray  were  counsel  for 
the  petitioner. 

The  facts  of  this  case  raised  an  important  question  as  to  the 
jurisdiction  of  the  Court.  The  petitioner^  George  Sinclair 
Brodie,  was  a  Scotchman  by  birth.  He  married  the  respon- 
dent^ formerly  Mary  Payne  Wood/an  Englishwoman  by  birth, 
in  Tasmania,  in  January,  1833.    They  lived  together,  first  in 
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1861 .      Tasmania  and  afterwards  in  Melbourne^  until  September^  1850^ 
^^ril  22°^  and  had  nine  children.    A  separation  by  mutual  consent  then 

took  place  in  consequence  of  a  quarrel^  and  a  deed  was  entered 

Brodib  ^^  under  which  the  petitioner  made  her  an  allowance  of 
Bbodib.  -6156  a  year.  This  allowance  was  afterwards  increased  to 
£250  a  year.  He  left  Melbourne  with  his  five  daughters  in 
February^  1851^  and  arrived  in  London  in  June^  1851.  He 
then  went  to  Scotland  and  stayed  there  until  June,  1852, 
when  he  returned  to  Melbourne.  In  June,  1853,  he  returned 
to  Scotland,  and  stayed  there  imtil  May,  1854.  He  then  sold 
his  house  in  Scotland  and  took  up  his  residence  in  England. 
He  continued  in  England  imtil  1858.  At  the  b^inning  of 
that  year  rumours  reached  him  that  his  wife  had  been  miscon- 
ducting herself  in  Sydney,  and  partly  for  the  purpose  of  in- 
quiring into  the  truth  of  those  rumours,  and  partly  to  attend 
to  his  pecuniary  affidrs,  he  went  to  Sydney.  He  there  ascer- 
tamed  that  his  wife  was  living  in  adultery  with  Captain  Ogil- 
vie,  against  whom  he  brought  an  action  for  damages,  but  be- 
fore it  came  to  trial  Captain  Ogilvie  died.  In  May,  1859,  the 
petitioner  returned  to  England  and  instituted  this  suit. 

The  marriage,  cohabitation,  and  adultery  were  proved  by  the 
depositions  of  witnesses  who  had  been  examined  in  Tasmania 
and  at  Sydney. 

The  Judgb  Ordinary:  At  present  you  have  only  esta- 
blished that  the  petitioner's  domicil  of  origin  was  Scotch,  and 
that  he  acquired  an  Australian  domicil.    There  you  leave  him. 

Dr,  PkiUimore  said,  if  the  case  was  allowed  to  stand  over, 
he  would  produce  oral  evidence  to  prove  that  the  petitioner's 
present  domicil  was  English. 

The  Judge  Ordinary  said  it  was  a  very  grave  question 
whether,  after  a  husband  and  wife  had  cohabited  for  a  long 
series  of  years  in  a  foreign  country,  and  had  there  separated 


AND  MATEIMONIAL  CAUSES.  261 

hj  mutual  consent,  and  the  husband  subsequently  oome  Eng-       1861. 
land,  he  should  be  allowed  to  take  adyantage  of  the  process  of  ^^^  \^''^ 
this  Court  to  get  a  divorce.     If  he  wej?e  called  upon  to  decide 
the  case  upon  the  evidence  as  it  now  stood,  he  should  decide 
against  the  petitioner.  Beodib. 

The  case  was  allowed  to  stand  over  tor  further  evidence  and 
for  argument. 


Bbodix 

V, 


{Btfore  the  FitU  CnfK— Jitdob  Obdinaby,  Wiqwcuas,  and  ^P^  ^^* 

Williams,  J.J.) 

Dr.  PhiUimore,  Q.C.,  stated  that  this  was  a  petition  for  dis- 
solution of  marriage  by  George  Sinclair  Brodie,  of  Paddington, 
in  the  county  of  Middlesex,  against  his  wife,  residing  in  New 
South  Wales.  On  the  former  hearing  the  Judge  Ordinary 
was  satisfied  as  to  the  fact  of  adultery. 

Tub  Judob  Obdina&t:  But  I  think  you  must  give  the 
evidence  again :  the  other  members  of  the  Court  may  not  now 
be  satisfied. 

The  evidence  taken  by  commission  was  then  read. 

Dr.  PhiUimore ;  I  feel  some  difSculty  how  to  deal  with  the 
case.  To  prove  the  domicil  in  this  country  I  must  show  facts 
and  intention.  The  petitioner  alone  can  give  primary  evidence 
of  the  latter,  he  being  alive;  but  by  the  general  rule  of  the 
Court  he  cannot  prove  his  own  case.  The  question  is,  whether 
1  can  give  secondary  evidence  of  intention,  as  in  testamentary 
cases,  where  the  testator  is  dead  and  the  secondary  evidence 
is  the  best  that  can  be  produced.  I  can  prove,  by  the  son  of 
Mr.  Brodie,  declarations  made  by  him. 

By  thb  Court  :  The  son  may  be  able  to  give  a  good  deal 
of  Intimate  evidence.  We  had  better  decide  the  admissi- 
bility when  the  questions  are  asked. 
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1861,  James  Mackenzie  Biodie  examined :  I  am  a  son  of  the  pe- 

^A^a  2^^  titioner  and  a  clerk  in  Mittofer's  house,  my  father's  agent.    I 

was  with  my  father  in  Melbourne;  in  1848  myself  came 

Brodte  thence  to  Scotland^  and  was  at  school  in  Scotland  for  nearly 
Bkodie.  three  years.  My  father  landed  in  England  in  June,  1851, 
and  came  to  Edinburgh,  where  he  took  a  house,  which  he  re- 
tained for  three  years,  and  was  then  for  a  time  at  the  Bridge 
of  Allan.  He  brought  all  his  children,  but  one  son,  with  him 
in  1851.  In  1852  he  went  alone  to  Melbourne  and  returned. 
In  1854  he  took  a  house  in  Gloucester  Terrace,  Paddington. 
Two  of  my  sisters  were  with  him  there;  three  others  were  at 
school  at  Brighton.  He  was  in  Gloucester  Terrace  till  1855 ; 
then  in  Craven  Hill  Gardens,  Bayswater,  tiQ  August,  J.857 ; 
thence  to  Malvern.  At  these  places  he  had  furnished  houses. 
About  then  I  went  to  Cambridge.  In  the  early  part  of  1858 
my  father  went  alone  to  Australia,  his  family  remaining  at 
Brighton.  He  returned  in  the  spring  of  1859,  and  afterwards 
was  in  Oxford  Terrace ;  then  bought  a  term  of  years  of  a  house 
in  Hyde  Park  Square. 

The  lease  was  put  in,  and  the  signatures  of  the  vendor  and 
purchaser  proved. 

Bt^the  Court:  Declarations,  accompanying  acts,  before 
suit  moved,  seem  to  us  admissible. 

In  answer  to  questions  by  the  Court,  the  witness  further 
stated  :  The  petitioner  sold  his  house  in  Edinburgh,  which  he 
hadbought  in  1851,  with  the  view  of  coming  to  reside  in  Lon- 
don. He  said  so  at  the  time.  I  am  not  aware  that  he  ever 
had  other  property  in  Scotland.  He. is  in  no  business  now. 
He  IB  still  the  owner  of  property  in  Australia.  Rents  are  re- 
mitted to  him. 

William  Westgar  examined :  I  was  at  Melbourne  from  1841 
to  1857.     I  knew  Brodie,  the  petitioner,  there ;  in  November, 


Bbodix 

V, 

Beodh. 
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1852^  I  purchased  a  sheep  station  from  him;  at  that  time  I      1861. 
understood  from  him  that  he  was  selling  off  to  return  home  ^'^^  ©2^ 
and  live  in  this  country.     I  visited  him  in  1859  in  Hyde  Park 
Square. 

Bt  the  Court  :  The  question  is  whether  the  petitioner 
has  acquired  an  English  domicil ;  what  sort  of  domicil  must 
her  husband  have  to  make  the  wife  domiciled  here^  she  never 
having  been  in  this  country  since  the  marriage? 

Dr.  PkiUimore :  I  submit  that  enough  has  been  proved  to 
establish  domicil  for  the  purpose  of  founding  jurisdiction; 
whether  it  would  be  sufficient  for  other,  e.g.  testamentary 
purposes^  may  be  another  question.  Here  ia  a  bond  fide  resi- 
dence in  this  country^  with  the  intention  of  its  being  perma- 
nent. 

By  THE  Court  :  We  say  nothing  as  to  what  the  effect  of 
the  evidence  might  be  in  a  testamentary  suit ;  we  think  that 
the  petitioner  was  bond  fide  resident  here,  not  casually,  or  as  a 
traveller;  after  he  became  resident  here  his  wife  was  carrying 
on  an  adulterous  intercourse  in  Australia.  He  is,  therefore^ 
entitled  to  a  decree  nisi  for  a  dissolution  of  his  marriage. 


{Before  the  Judox  Obdikaby.)  April  16. 

Gray  r.  Gray  (and  the  Queen's  Proctor  intervening).  qkat 

Petition  for  Dissolution  of  Marriage  and  Decree  Nisi. — Inter-       Qrat. 
vention  of  Queen^s  Proctor. — Motion  to  take  Petition  off  the 
Fik.—2a  ^  24  net.  c.  144,  s.  7. 

"Where,  after  a  decree  nisi  for  diBB<bution,  the  Queen's  Proctor  has  ob- 
tained leave  to  intervene,  and  has  pleaded  an  admisRible  plea,  and 

VOL.  II.  T 
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1861.  prayed  that  the  petition  be  diBnuBsed  and  the  party  or  parties  con- 

April  16.         demned  in  costs,  the  petitioner  will  not  be  allowed  to  withdraw  from 

a  fuM  investigation  of  the  matters  alleged  by  talcing  the  petition  off 

the  file. 


Gray 

V. 

Gray. 


This  was  originally  a  petition  for  dissolution  of  marriage  at 
the  suit  of  the  wife  by  reason  of  the  adultery  and  bigamy  of 
the  husband.  No  appearance  had  been  given  by  the  respon- 
dent^ and  on  proof  of  the  &cts  alleged  in  the  petition,  the 
Judge  Ordinary,  on  the  17th  of  January,  1861,  made  a  decree 
nisi  for  dissolution  of  the  marriage ;  on  the  20th  of  March 
the  Queen^s  Proctor  obtained  leave  of  the  Court  to  intervene, 
and  on  the  27th  of  March  delivered  the  following  pleas : — 

1.  That  the  said  petitioner  has  been  acting  in  collusion  with 
the  respondent,  Bichard  Thomas  Clement  Gray,  for  the  pur- 
pose of  obtaining  a  divorce  contrary  to  the  justice  of  the  case. 
2.  That  divers  material  facts  respecting  the  conduct  of  the 
said  petitioner  and  the  said  respondent  have  not  been  brought 
before  the  Court.  3.  That,  at  the  time  when  the  said  peti- 
tioner presented  her  petition  for  dissolution  of  marriage,  she 
was  and  had  been  for  some  years  previously  and  habitually 
committing  adultery  with  Thomas  Kendall,  an  omnibus  pro- 
prietor. 4.  That  from  the  autumn  of  the  year  1850,  down  to 
the  middle  of  the  year  1852,  the  said  petitioner  was  in  the 
constant  habit  of  meeting  the  said  Thomas  Kendall  at  the  Bed 
Cow  Tavern,  Dalston,  in  the  county  of  Middlesex,  and  of  there 
committing  adultery  with  him.  Paragraphs  five,  six,  and  seven, 
contained  similar  chaises,  and  the  prayer  was^  that  the  Court 
would  be  pleased  to  refuse  to  make  the  said  decree  nisi  abso- 
lute, and  further,  to  dismiss  the  petition  of  the  said  Mary 
Louisa  Gray,  and  to  condemn  her,  and  the  said  Thomas 
Clement  Gray,  or  such  of  them  as  it  shall  see  fit,  in  the  costs 
arising  from  the  Queen^s  Proctor^s  intervention.  Upon  this, 
the  attorney  for  the  petitioner  gave  notice  to  the  Queen's 
Proctor,  that  he  intended  to  move  the  Court  by  counsel,  that 
the  petition  filed  in  this  suit  by  the  petitioner  praying  for  a 
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dissolution  of  her  marriage  with  the  above-named  respondent      1861. 
be  taken  off  the  file  of  the  Court.  Ap^6. 

Grat 
Dr.  Wambey  moved  the  Court  accordingly.  qI^^ 

The  Attamey^Oeneral,  Sir  B.  Bethell  (Dr.  PkiUinwre,  Q.C. 
with  him)^  contrh :  As  this  was  the  first  case  which  had  arisen 
under  23  &  24  Vict.  c.  144,  s.  7,  he  felt  it  his  duty  to  resist* 
the  present  motion.  The  Queen's  Proctor  having  filed  pleas 
containing  such  allegations,  he  submitted  that  it  would  be 
contrary  to  the  interests  of  public  justice,  that  at  this  period 
parties  should  be  able  to  withdraw  from  a  full  investigation  of 
the  matter,  and  to  avoid  a  determination  of  the  suit  on  the 
facts  established  by  that  intervention. 

Dr.  fVambey  submitted  that  the  object  of  the  Queen's 
Proctor's  intervention  would  be  attained  by  the  present  motion, 
and  it  could  hardly  be  for  the  interests  of  public  morality, 
that  more  details  than  necessary  in  such  cases  should  be  ex- 
posed. 

The  Judob  Ordinary  :  I  am  of  opinion  that  I  ought  not 
to  grant  the  present  application.  I  think  the  interests  of  the 
public  are  lai^ly  concerned,  that  public  morality  is  concerned, 
that  a  sham  case  founded  on  collusion  should  be  fully  exposed. 
I  think  the  petitioner  cannot  be  allowed  thus  to  defeat  this 
proceeding,  taken  under  the  direction  of  the  Attorney-General. 
A  further  object  of  the  Legislature  probably  was,  that  costs 
might  be  inflicted  on  one  or  other  of  the  parties.  I  reject 
this  motion;  and  make  no  order  at  present  as  to  the  costs 
of  it. 


T    2 
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1861. 

June  8. 

(Before  the  Full  Court, — The  Judgb  Obdivaby,  Wightman,  and  WiL- 

Ghat  liamb,  J.  J.,  on  Appeal  from  the  Decision  of  the  Judge  Ordinary,) 

^^^^'  Gray  v.  Gray,  and  the  Queen's  Proctor  intervening. 

Decree  Nisi /or  dissolution. — Intervention  of  Queen's  Proctor. 
— Motion  on  behalf  of  Petitioner  to  take  petition  off  the  file. 
—23  ^  24  Vict.  c.  144,  s.  7. 

C,  the  wife,  obtained  a  decree  nisi  for  dissolution  of  Her  marriage,  the 
hoflband  not  appearing,  after  which  the  Queen's  Proctor  intervened 
and  pleaded  coUision  between  petitioner  and  respondent,  and  alleged 
that  the  petitioner  had  herself  been  living  in  adultery,  and  prayed  to 
dismiss  the  petition  and  condemn  the  parties,  or  one  of  them,  in 
costs ;  whereupon  the  Judge  Ordinary  was  moved  on  behalf  of  the 
petitioner  to  direct  the  petition  to  be  taken  off  the  file  of  the  Court, 
which  he  refused  to  do,  and  it  was  held,  on  appeal  to  the  full  Court, 
that  the  Judge  Ordinary  was  right  in  such  refusal. 

QUiEBB,  if  the  petitioner  had  prayed  to  dismiss  her  petition  on  payment 
by  her  of  the  costs  incurred  up  to  that  time  by  the  Queen's  Proctor's 
intervention. 

This  was  an  appeal  from  a  decision  of  the  Judge  Ordinaryi 
by  which  he  refused  to  allow  a  petitioner  who  had  obtained  a 
decree  nisi  for  the  dissolution  of  her  marriage  to  take  the  peti- 
tion off  the  file  of  the  Court  after  the  Queen's  Proctor  had 
intervened,  and  pleaded  collusion  between  the  petitioner  and 
respondent,  and  alleged  the  adultery  of  the  petitioner.  {Supra^ 
p.  263.) 

Mr.  M.  Chambers  J  Q.C.,  and  Dr.  Wambey,  in  support  of  the 
appeal.  The  petitioner  is  not  in  a  position  to  deny  the  adul- 
tery alleged  by  the  Queen^s  Proctor,  but  she  cannot  admit  the 
collusion.  It  would  be  useless,  however,  for  her  to  go  on  and 
contest  this  point,  for  if  she  succeeded  on  the  latter  point,  the 
fact  of  her  adultery  would  disentitle  her,  it  is  presumed,  to 
the  relief  she  originally  prayed.  This  being  so,  is  it  the  mean- 
ing of  23  &  24  Vict.  c.  144,  s.  7,  that  the  Court  should  oblige 


9. 

Grat. 
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a  petitioner  to  go  into  such  an  investigation  with  the  view  to  1861. 
inflict  a  penalty  in  the  nature  of  costs?  It  would  seem  that  ^™^  ^ 
the  object  which  the  Legislature  had  in  view  when  it  gave  the  grat 
Queen's  Proctor  the  power  of  intervening  is  answered  by  the 
defeat  of  the  petitioner's  original  prayer. 

By  the  Court  :  There  seems  to  be  this  difficulty.  If  the 
petition  is  simply  taken  off  the  iile^  which  is  all  the  petitioner 
has  asked  to  do,  there  will  be  nothing  for  the  future  to  show 
the  nature  of  the  proceedings.  Again,  the  Queen's  Proctor 
has  alleged  collusion  as  against  the  husband.  Can  the  peti- 
tioner, by  taking  the  proceedings  off  the  file,  hinder  him  from 
going  on  to  prove  that?  Who  is  to  pay  the  costs  at  present 
incurred  by  the  Queen's  Proctor's  intervention  ?  Are  they  at 
once  to  be  thrown  upon  the  public  ?  We  cannot  condemn  the 
husband  in  them,  on  the  assumption  that  the  wife  admits  col- 
lusion; and  she  has  made  no  offer  to  pay  the  costs. 

After  consultation,  the  Court  did  not  call  upon  Sir  F.  Slade, 
Q.C.,  and  Dr,  Spinks,  who  appeared  for  the  Attorney-General. 

WioHTMAN,  J.,  said :  I  am  of  opinion  that  this  application 
must  be  refused.  The  application  simply  was,  that  the  peti- 
tion should  be  taken  off  the  file.  It  is,  apparently,  wholly  in 
the  discretion  of  the  Court  whether  to  permit  such  a  step  or 
not.  The  application  might  have  been  of  another  kind.  The 
petitioner  might  have  moved  to  have  her  own  petition  dis- 
missed; and  then  the  question  would  have  arisen,  on  what 
terms,  if  at  all,  such  application  should  have  been  granted. 
As  the  application  stands,  it  proposes  to  leave  the  question  of 
costs  wholly  undetermined.  It  is  clear  that  the  7th  section 
of  the  Act  contemplated  cases  in  which  the  parties  to  the  suit 
might  be  condemned  in  the  costs  arising  from  the  Queen's 
Proctor's  intervention : — "  And  it  shall  be  lawful  for  the  Court 
"  to  order  the  costs  of  such  couosel  and  witnesses,  and  other-^ 
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1861 .  "  -^e,  arising  from  such  intervention,  to  be  paid  by  the  parties, 
^^^^'  «  or  such  of  them  as  it  shall  see  fit,  including  a  wife,  if  she  shall 
Gray  "  have  separate  property ;  and  in  case  the  said  proctor  shall  not 
Gray.  "  thereby  be  fully  satisfied  his  reasonable  costs,  he  shall  be  en- 
"  titled  to  cha]^e  and  be  reimbursed  the  difference  as  part  of 
"  the  expense  of  his  ofi^/^  In  the  present  case  the  husband 
(the  respondent)  did  not  appear;  but  the  Queen's  Proctor 
intervened  after  the  decree  nisi,  and  on  certain  allegations, 
among  which  is  one  of  collusion  between  the  petitioner  and 
the  respondent,  has  prayed  that  the  petition  be  dismissed,  and 
that  the  parties,  or  such  of  them  as  the  Court  thinks  fit,  be 
condemned  in  the  costs.  Then  the  wife  prays  to  have  her 
petition  taken  off  the  file,  and  by  her  counsel  says : — *'  I  cannot 
^'deny  the  adultery,  but  I  deny  the  collusion;  but  it  would 
"  do  me  no  good  to  prove  this  denial,  for  the  suit,  as  far  as  I 
''  am  concerned,  is  at  an  end  on  the  admission  of  my  adultery/' 
This  seems  to  have  been  a  most  proper  case  for  the  Queen's 
Proctor  to  have  intervened— one  in  which  a  dissolution  of  the 
marriage  would  have  been  decreed  under  circumstances  in 
which  it  ought  not  if  it  had  not  been  for  such  intervention — 
just  one  of  the  cases  the  Act  was  passed  to  meet.  Then,  who 
is  to  pay  ?  If  the  public  is  not  to  pay  at  once,  how  can  it  be 
decided  whether  the  parties,  or  either  of  them,  should  pay 
without  trying  the  fact  of  collusion.  We  cannot  make  the 
husband  pay  for  this  intervention  on  the  mere  admission  of 
the  other  party  that  there  has  been  collusion.  I  am  of  opinion 
that  the  Judge  Ordinary  did  quite  right  in  rejecting  this  ap- 
plication. 

Williams,  J. :  I  quite  agree. 

Judgment  of  the  Court  below  affirmed. 
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1861. 


{Before  the  Jitdgb  Obdihaky.)  May  8  and  15. 

Drummond  (commonly  called  Yiscomitess  Forth)  v.  Drum-  Druhmond 
MOND  (commonly  called  Viscount  Forth),  and  the  Queen's  Dau,StoKD 
Proctor  intervening. 

W^^$  Petition  for  DissobUion. — Intervention  of  Queevi^s  Proc- 
tor.— AduUery  proved  against  Petitioner. — ^23  and  24  Vict. 

To  the  wife's  petition  for  dissolution  by  reason  of  the  husband's  cruelty 
and  adultery  he  did  not  appear,  but  the  Queen's  Proctor  obtained 
the  leave  of  the  Court  to  interrene,  and  pleaded  collusion  and  adul- 
tery of  the  petitioner.  At  the  hearing,  petitioner's  counsel  objected 
to  the  right  of  the  Queen's  Proctor,  under  the  statute,  to  plead  any- 
thing except  collusion,  but  the  Court  overruled  the  objection,  and 
held  that  the  Queen's  Proctor  might  go  on  to  prove  adultery.  Peti- 
tioner's counsel  asked  leave  to  change  the  prayer  of  the  petition  from 
dissolution  to  judicial  separation,  which  the  Court  refused.  Evidence 
was  then  given  of  the  cruelty  of  the  respondent,  and  of  the  adultery 
of  the  petitioner  subsequently  to  the  filing  of  the  petition,  and  the 
Court  dismissed -the  petition,  holding  that  a  wife  guilty  of  adultery 
was  not  entitled  to  petition  in  this  Court  on  the  ground  of  any  matri- 
monial offence  committed  by  the  husband. 

This  was  a  petition  for  dissolution  of  marriage,  at  the  suit 
of  the  wife,  on.  the  ground  of  the  husband's  adultery  and 
cmelty. 

The  parties  were  married  in  October,  1855,  and  lived  to- 
gether till  the  end  of  1858.  The  petition  charged  adultery 
with  various  women,  from  September,  1859,  to  February, 
1860,  and  many  acts  of  cruelty  during  the  cohabitation.  The 
petition  was  filed  on  the  17th  of  March,  1860,  and  the  respon- 
dent had  not  appeared.  The  Queen's  Proctor  had  intervened 
under  23  &  24  Vict.  c.  144,  s.  7,  and  had  pleaded  that  the  pe- 
titioner and  respondent  were  acting  coUusively,  for  the  pur- 
pose of  obtaining  a  divorce  contrary  to  the  justice  of  the  case ; 
that  the  respondent  had  filed  no  answer^  and  that  since  the 
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1861.      petitiou  was  presented^  the  petitioner  had  been  living  in  adul* 
Ma^S  Md  w  ^^'  ^^^  prayed  to  dismiss  the  petition,  and  that  the  costs 

should  be  paid  by  the  parties,  or  one  of  them. 

Drummond 

V. 

BauKKOND.       The  petitioner,  by  her  reply,  denied  the  collusion  and  adul- 
tery. 

Mr.  K.  Macaulay,  Q.C.,  and  Mr.  Markham  for  the  petitioner. 

Mr.  SeryL  Pigott  and  Dr.  Spinks  (with  whom  was  the  At- 
tomey-Genered),  for  the  Queen's  Proctor. 

Mr.  Macatday  submitted  that,  under  the  language  of  the 
28  &  24  Vict.  c.  144,  it  was  not  competent  to  the  Queen's 
Proctor  to  allege  the  adultery  of  the  petitioner;  all  he  oould  do 
was  to  allege  collusion. 

The  Judoe  Ordinabt  :  In  that  case  the  pleas  should  have 
been  demurred  to.  As  they  are  all  traversed,  I  shall  try  them, 
and  make  a  decree  on  all  the  circumstances  of  the  case.  If 
the  parties  are  dissatisfied,  it  may  be  reviewed  by  the  House 
of  Lords. 

Mr.  Macatday  then  opened  the  petitioner's  case,  in  the 
course  of  doing  which  he  stated  that  he  was  not  in  a  position 
to  establish  the  identity  of  Lord  Forth  in  respect  of  the  charges 
of  adultery,  which  he  therefore  abandoned;  and  on  the  proof 
of  cruelty,  of  which  he  had  no  doubt,  he  should  ask  for  a  de- 
cree of  judicial  separation,  and  as  against  that  he  should  con- 
tend that  the  Queen's  Proctor  had  no  right  to  be  heard. 

Mrs.  Capel,  the  mother  of  the  petitioner,  was  then  called, 
and  proved  the  marriage. 

On  Mr.  Serji.  Pigott  rising  to  cross-examine  the  witness, 
r 
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Mr.  Macatday  repeated  his  objection  to  the  Queen's  Proc-      1861. 
tor  being  heard  in  the  present  aspect  of  the  case^  and  asked  to  .^P"^^^^  f  °^ 

amend  the  prayer  of  the  petition  by  substituting  judicial  sepa-       

ration  for  dissolution.  DKuimoifD 

IhwinioND. 

The  Judob  Obdinaby  :  I  shall  not  at  this  stage  allow  any 
amendment.  I  think  the  Queen's  Proctor^  haying  intervened 
in  a  petition  for  dissolution  of  marriage^  has  a  right  to  take 
part  in  the  trial. 

The  cross-examination  of  Mrs.  Capel  elicited  that  since  the 
spring  of  1860^  the  petitioner  had  been  living  in  adultery  with 
Mr.  Dering. 

The  petitioner's  own  evidence,  corroborated  by  her  mother's, 
established  a  gross  case  of  cruelty. 

Mr.  Macaulay  submitted  that  the  cruelty  was  Ailly  proved, 
and  that  the  petitioner  was  entitled  to  a  decree  for  judicial  se- 
paration on  that  ground. 

Mr.  Serjt.  Pigott  suggested  that,  as  a  new  question  seemed 
to  arise  on  this  alteration  of  the  prayer  of  the  petition,  the  case 
should  be  adjourned  for  further  az^ument,  and  it  was  so 
agreed. 

The  case  came  on  again  for  argument  on  the  facts  proved,      Bfay  8. 
namely,  the  cruelty  of  the  respondent,  and  the  adultery  of  the 
petitioner  since  the  petition  filed. 

Mr.  Macaulay  and  Mr.  Markham  for  the  petitioner. 

The  Aiiomey-General,  Sir  R.  Bethell,  {Mr.  Serjt.  Pigott 
and  Dr.  Spinka  with  him^)  for  the  Queen's  Proctor. 

Mr.  Macaulay  said  he  must  admit  that  the  adultery  of  the 


Dbuxmond 

9. 
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1861.      petitioner  was  proved;  he  should  now  ask  to  go  further^  aod 
Mot8 miTw  P^®  evidence  to  show  the  whole  of  the  merits  of  petitioner's 
case  as  against  her  husband^  and  the  whole  of  Us  demerits. 
The  Court  may  consider  whether^  under  very  gross  dream* 
DsuMMOMD.  stances  of  conduct  on  the  husband's  part^  the  petitioner  should 
be  debarred  of  the  remedy  and  protection  which  she  sought, 
viz.  a  decree  for  judicial  separation.     He  should  fiirther  con- 
tend that,  under  the  present  aspect  of  the  case,  and  with  refe- 
rence to  the  terms  of  the  7th  section  of  28  &  24  Vict.  c.  144, 
the  Attorney-General  had  no  right  to  be  heard  to  ai^e  against 
the  decree  for  judicial  separation;  but  that,  if  he  had,  he  was 
only  at  liberty  to  prove  collusion,  in  respect  of  which  he  was 
authorized  to  state,  as  far  as  counsel  could  be  authorized  to 
state  facts,  that  no  ground  or  pretence  for  a  charge  of  collusion 
ever  existed;  none  certainly  had  been  proved. 

The  Attorney-General :  It  has  been  stated  that  there  was 
no  ground  for  the  su^estion  of  collusion.    This  I  beg  leave 
to  deny.     I  had  ground  for  believing  there  was  collusion,  but 
not  the  means  of  proving  it.    If  I  had  in  this  case,  and  when- 
ever I  shall  have  in  any  other,  I  iridi  it  to  be  publicly  under- 
stood that  I  would  have  prosecuted,  and  that  I  will  prosecute, 
the  parties  in  the  Central  Criminal  Court.    The  position  of 
the  case  is  this : — Here  is  a  petition  for  dissolution  of  marriage 
by  a  woman.     She  is  shown  to  have  been  guilty  of  adultery 
pending  the  suit;  my  application  is,  that  the  petition  be  dis- 
missed.    If  it  is  to  be  treated  as  a  suit  for  judicial  separation, 
and  the  Court,  under  the  22nd  section  of  the  Divorce  Act,  is 
to  give  relief  on  principles  and  rules  as  nearly  as  may  be  con- 
formable to  those  on  which  the  Ecclesiastical  Courts  acted, 
the  question  will  be,  whether  cruelty  can  entitle  the  wife  to  a 
decree,  she  having  been  guilty  of  adultery  P    It  has  been  held 
that  cruelty  cannot  be  pleaded  by  the  wife  in  bar  to  the  hus- 
band's suit  on  the  ground  of  her  adultery  {Dillon  v.  Dillon,  3 
Curt.  92 ;  and  Chambers  v.  Chambers,  referred  to  in  Dilbm, 
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and  reported  in  1  Consist.  452) ;  bat  it  does  not  seem  to  have      1861. 
been  held  that  the  wife's  adultery  would  be  no  bar  to  her  suit  ]^J!^^,1^ 

on  the  ground  of  the  husband's  cruelty.     In  the  former  case       

there  are  some  notable  remarks  of  Dr.  Lushington  bearing  l^^^'^o^'^ 
on  the  point : — *'  Now,  on  referring  to  the  cases,  I  find  it  laid  Dbuiimohd. 
''  down  in  several  of  them  that  cruelty  cannot  be  pleaded  in 
''  bar  to  adultery.  I  myself  so  held  in  Harris  v.  Harris,  2 
''  Hagg.  411 ;  and  on  referring  to  my  own  note  of  the  judg- 
"  ment,  I  find  that  I  relied  npon  the  doctrine  of  Lord  Stowell 
^*  in  Chambers  v.  Chambers,  where  he  ei^apesaly  li^s  it  down 
"  as  a  general  doctrine  that  the  wife  cannot  plead  cruelty  as  a 
'^  bar  to  divorce  for  her  violation  of  the  marriage  bed.  The 
*'  reason  he  assigns  for  this  is,  that  compensation  can  only 
"  arise  where  both  parties  are  in  eodem  deKeto,  and  that  in 
'' cases  of  cruelty  and  adultery  the  delictum  is  not  of  the  same 
''  kind.  I  candidly  say,  I  entertain  doubts  whether  the  reason 
y  given  is  the  most  satisfactory  that  could  be  adduced,  because 
"  if  the  effect  arises  out  of  the  difference  in  the  nature  of  the 
''  two  offences,  it  follows,  i  converso,  that  where  the  wife  has 
"  brought  a  suit  on  account  of  cruelty,  the  husband  cannot 
"  plead  her  adultery  in  bar — ^a  proposition  which  I  am  not 
"  aware  has  ever  been  laid  down  in  these  courts.  Perhaps  the 
''  more  correct,  because  the  more  satis£EU!tory  reason  may  be, 
"  that  if  the  husband  has  been  guilty  of  cruelty  before  the  wife 
"  is  charged  with  having  committed  adultery,  she  might  have 
^f  had  redress  by  proceeding  for  a  separation  before  the  time 
''  when  the  adultery  was  committed.  No  cruelty  can,  as  Lord 
''  Stowell  has  said,  justify  the  violation  of  the  marriage  bed.'' 
Proctor  V.  Proctor,  2  Consist.  292,  is  conclusive  that  the  hus- 
band's adultery  subsequent  to  the  wife's,  would  bar  his  remedy 
by  reason  of  her  adultery. 

Mr.  Macaulay  in  reply. 

Thb  Judge  Obdinary  :  As  to  permission  to  go  into  a  new 
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1861.      case  now^  it  is  qrdte  clear  that  that  is  out  of  the  question.. 
M^TsMdW* ^®  ^  *®  ^*®'  foiats  raised,  I  will  take  time  to  consider 
them.  Cur.  adv.  vuU. 

Drummond 

9. 

Drummond.  Thb  Judoe  Ordinabt  :  This  was  a  suit  by  the  wife  for 
^^7  IS-  dissolution  of  marriage  by  reason  of  the  adultery  and  cruelty 
of  the  husband.  The  respondent  did  not  appear,  but  before 
the  hearing,  the  Queen's  Proctor,  by  direction  of  the  Attorney- 
General,  obtained  leave  to  intervene,  and  pleaded.  At  the 
trial,  Mr.  Macaulay  first  questioned  whether  the  Queen's 
Proctor  had  a  right  to  plead  anything  but  collusion.  I  thought 
he  had,  and  that  he  was  at  liberty  to  prove  the  charge  of 
adultery.  Mr.  Macaulay  then  asked  leave  to  amend  the 
prayer  of  the  petition,  by  asking  for  a  judicial  separation  in- 
stead of  dissolution,  with  a  view  of  contending  that  the  At- 
tomey-Oeneral  would  have  no  right  to  be  heard  unless  it  were 
a  petition  for  dissolution.  I  thought  that  the  party,  having 
put  the  petition  for  dissolution  on  the  file,  could  not  be  allowed 
to  defeat  the  right  of  the  Attorney-General  by  such  an  amend- 
ment. The  case  of  adultery  against  the  petitioner  was  made 
out  by  the  cross-examination  of  her  own  witness,  and  the  case 
stood  over  for  further  ai^ument ;  and  I,  since  that,  have  taken 
time  for  consideration.  The  case  now  for  my  decision,  assu- 
ming the  preliminary  points  to  have  been  rightly  decided,  is 
this :  a  petition  for  dissolution,  evidence  of  cruelty,  a  case  of 
adultery  against  the  petitioner  proved  by  the  Queen's  Proctor. 
It  was  argued  that  that  was  no  answer  to  the  wife's  petition 
for  cruelty.  But  I  think  that  a  wife  guilty  of  adultery  cannot 
be  a  petitioner  in  this  Ciourt  on  the  ground  of  any  matrimonial 
offence  of  the  husband,  and  I  dismiss  this  petition. 
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1861. 

April  22. 
{Brfore  ite  Full  Cowr^,— The  Judgb  Obdikast,  Wiohtmak,  and         . 

Williams,  J.J.)  Bothtok 

V. 

BOYNTON  V.  BOYNTON.  BoTNTOM. 

DissohUion  of  Marriage. — Custody  of  Child, — Application  of 
Money  under  Settlement,  20  ^  21  Vict.  c.  85,  s.  85 ;  22 
^  23  Vict.  c.  61,  ss.4iand  5.— Costs. 

When  the  wife  succeeds  in  her  snit  against  the  husband,  she  will  gene- 
rally be  entitled  to  the  custody  of  the  children ;  and  where  the  hus* 
band  takes  an  interest  in  the  income  of  the  wife's  money  under  settle- 
ment, the  Court  will  direct  the  application  of  such  interest  in  favour 
of  the  mother  or  the  child. 

This  was  originally  a  suit  for  dissolution  of  marriage  at  the 
petition  of  the  wife,  by  reason  of  adultery  and  cruelty.  The 
case  had  been  heard  before  a  jury,  who  found  a  verdict  for  the 
petitioner,  on  which  a  decree  of  dissolution  of  marriage  had 
been  subsequently  made. 

The  case  now  came  before  the  Court  on  the  mother's  peti- 
tion :  first,  as  to  the  application  of  certain  property  under  a 
marriage  settlement;  and,  secondly,  for  the  custody  of  the 
child. 

Mrs.  Boynton  was  entitled,  under  the  will  of  her  father,  to 
about  £19,000  stock.  In  July,  1849,  Mr.  Boynton  had 
eloped  with  her,  she  being  then  a  minor,  and  they  were 
married  at  St.  Greorge's,  Hanover  Square.  A  post-nuptial 
settlement  of  her  property  was  made,  to  the  following  effect : — 
Two  thirds  of  the  income  to  the  use  of  the  wife  for  life,  one 
third  to  the  husband,  with  benefit  of  survivorship  respectively, 
and  after  the  death  of  the  survivor  for  the  children.  The 
trustees  of  the  settlement  had  since  the  commencement  of 
this  suit  had  recourse  to  Chancery,  and  the  property  was 
now  in  the  hands  of  the  Accountant-Oeneral  of  the  Court  of 
Chancery,  under  order  to  pay  the  income  according  to  the 
deed  of  settlement. 
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1861.  On  the  22nd  of  December^  1858^  an  interim  order  was 

Apil^S.     j^^g  ^j  g^^^  ^^  J^J^^^  324)  for  the  custody  of  the  duld,  a 

Bothton     boy  then  about  eight  years  old^  by  which  he  was  placed  under 
BoYOTON.     *^®  ^^^^  ^f  Lady  Boynton,  Mr.  Boynton's  mother^  and  was 

at  the  time  of  the  present  application  at  school  at  Bridlington 

Quay. 

Mr.  K.  Macaiday,  Q.C.^  and  Mr.  T.  Jones,  for  the  mother^ 
asked  for  the  custody  of  the  child^  relying  on  the  principle  laid 
down  ia  Marsh  v.  Marsh,  1  Swab,  and  Trist.  81 2^  that  this  Court 
was  not  bound  by  the  rules  of  the  Common  Law  or  Chancery 
Courts  in  such  matters^  but  would  do  what  was  just  and 
proper  with  reference  to  the  circumstances  of  the  suit^  and 
that  when  a  mother  was  entitled  to  the  relief  provided  by  law^ 
she  was  not  to  purchase  it  at  the  price  of  losing  the  society  of 
her  children^  which  should  fall  upon  the  wrong-doer.  As  to 
the  father's  interest  under  the  settlement^  they  asked  for  an 
order  directing  its  application  in  favour  of  ti)e  mother  during 
her  life^  and  in  case  of  her  predeceasing  Mr.  Boynton^  in 
favour  of  the  child^  as  if  Mr.  Boynton  were  dead. 

Dr.  Spinks  for  Mr.  Boynton : .  As  to  the  custody  of  the 
child^  in  this  Case  there  is  no  suflGicient  reason  to  deprive  the 
father  of  his  common-law  right;  the  child  is  near  ten  years 
of  age.     It  was  not  a  case  of  gross  cruelty. 

By  the  Court:  We  cannot  discuss  that  now;  you  must 
take  the  cruelty  and  adultery  as  facts. 

Mrs.  Boynton  has  shown  very  little  interest  in^  or  affection 
for  the  boy ;  has  never  seen  him  since  the  interim  order  in 
1858.  As  to  the  interest  under  the  settlement^  the  parties 
seem  to  have  vClected  another  remedy^  by  causing  the  money 
to  be  paid  into  Chancery.  At  all  events,  it  would  be  harsh 
to  deprive  Mr.  Boynton  of  his  interest  in  the  one-third,  for 
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after  sixteen  years  of  age  the  boy  will  be  at  liberty^  and  may  1861. 

choose  to  go  to  his  father,  who  will  be  liable  for  his  main-  A^^. 

teoance  and  education.  Botnton 


The  Judge  Obdinabt  :  My  learned  brothers  desire  me  to  say 
that  th^  agree  with  me  in  the  construction  which  I  put  upon 
the  85th  section  of  the  Divorce  Act,  in  the  case  of  Marsh  y. 
Marsh.  The  question  is,  what  is  ^^just  and  proper''  as  re^ 
gards  the  custody  of  the  child,  under  the  circumstances  of  the 
case,  and  bearing  in  mind  the  interest  of  the  child?  We 
think  it  would  not  be  just  to  leave  the  custody  of  the  child  in 
the  father,  when  the  marriage  has  been  dissolved  by  reason 
of  his  misconduct,  the  wife  not  having  been  to  blame.  As  to 
the  settlement  also,  what  he  loses  he  loses  by  reason  of  his 
own  fault ;  he  ran  away  with  a  minor,  and  under  pressure  of 
some  sort  from  her  family  consented  to  a  post-nuptial  settle- 
ment;  it  would  be  a  strange  result  of  the  present  state  of  the 
Uw,  if  he  could  retain  the  property  which  originally  belonged 
to  the  woman,  when  he  has  so  entirely  failed  of  his  duties  as 
a  husband.  We  think  he  must  be  deprived  of  his  interest 
under  the  settlement.  We  direct  that,  till  further  order,  what 
would  be  paid  to  him  be  paid  to  the  mother,  and  in  the  event 
of  his  surviving  her,  the  whole  to  the  child.  If  in  this  case, 
as  the  fund  has  been  paid  into  Chancery,  an  application  to  that 
Court  is  necessary,  we  presume  it  will  carry  out  this  direction. 
The  custody  of  the  child,  till  further  order,  to  be  with  the 
mother,  with  provision  for  reasonable  access  for  the  father, 
and  the  child  not  to  be  taken  out  of  the  jurisdiction  of  the 
Court  without  leave.  If  necessary,  the  Court  will  settle  the 
precise  terms  of  the  order.  No  order  as  to  costs  of  this  ap- 
plication, as  she  has  the  whole  income. 


V. 
BOTXTON. 
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1861. 

April  22  and  2S 
and  June  8.       {Btfore  the  Full  Cottr^,— Thb  Judgb  Obdihaby,  Wiohtkah,  mtd 

Williams,  J.J.) 

WiNO 

Tatloe  Wing  v.  Taylor  (falsely  calling  herself  Wing). 

hersdf  WiNol  Suit  for  Nullity. — Intercourse  before  Marriage  with  Wif^s 
Mother. — Affinity. — Marriage  in  a  Vestry. — One  Witness. 

B.  petitioned  for  a  decree  of  ntdlity  of  marriage  on  the  ground  that  he 
had  intercourse  with  his  wife's  mother  before  the  fact  of  marriage 
with  his  alleged  wife,  which  intercourse  he  arerred  broaght  him 
within  the  prohibited  degrees  of  affinity  in  respect  of  maniage  esti^ 
blished  by  the  law  of  England. 

But,  on  demurrer  to  this  petition,  the  Court  held  that  affinity  could  not 
be  so  constituted  by  the  law  of  England,  and  that  the  28th  Hen.  Vlll. 
0.  7,  had  been  repealed  and  not  reviyed  by  any  subsequent  statute. 

That  a  marriage  solemnised  in  a  yestry  belonging  to  and  abutting  on 
the  church  was  a  good  marriage. 

That  a  marriage  solemnized  in  the  presence  of  ooe  witness  only  is  a 
good  marriage. 

This  was  a  question  arising  on  demurrer  to  a  petition  for  a 
decree  of  nullity  of  marriage,  filed  by  the  man  against  the 
woman. 

The  petition  stated — ^Fiist,  that  a  pretended  marriage  was, 
on  the  14th  of  December,  1855,  in  fact  illegally  had,  solem- 
nized, and  celebrated  in  the  vestry-room  belonging  to  and 
abutting  on  the  parish  church  of  the  parish  of  Hedon,  in  the 
county  of  York,  between  the  petitioner  and  Ann  Taylor, 
spinster,  falsely  calling  herself  Ann  Wing. 

Secondly,  that  prior  to  the  time  of  the  said  pretended  cele- 
bration of  the  said  pretended  marriage,  the  petitioner  had  on 
divers  occasions  carnal  connection  with  Mary  Taylor,  the  natu- 
ral and  lawful  mother  of  the  said  Ann  Taylor,  now  falsely 
calling  herself  Ann  Wing,  at  the  Constable  Arms,  in  Hedon 
aforesaid,  being  the  residence  of  the  said  Mary  Taylor;  that 
at  the  time  of  the  celebration  of  the  said  pretended  marriage, 
the  said  Ann  Taylor,  now  falsely  calling  herself  Ann  Wing, 
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was  well  aware  that  the  petitioner  had  carnal  connection  with  April  22  and  28 

and  June  8. 

her  said  mother,  Mary  Taylor,  as  aforesaid ;  that  by  reason  of      

the  petitioner  having  had  such  carnal  connection  with  the  said       ^^^^ 
Mary  Taylor,  the  said  mother  of  the  said  Ann  Taylor,  falsely      Tatjx>k 
calling  herself  Ann  Wing,  prior  to  the  celebration  of  the  said  hendf  Wmof. 
pretended  marriage,  the  petitioner  and  the  said  Ann  Taylor, 
falsely  calling  herself  Ann  Wing,  were  in  law  deemed  to  be, 
and  in  &ct  were  at  the  time  of  the  celebration  of  the  said  pre- 
tended marriage,  within  the  prohibited  degrees  of  affinity,  and 
that  the  said  pretended  marriage  was  and  is  therefore  null 
and  void  to  all  intents  and  purposes  whatsoever. 

Thirdly,  that  the  whole  of  the  ceremony  of  the  said  pre- 
tended marriage  was  performed  and  solemnized  in  the  vestry- 
room  belonging  to  and  abutting  on  the  said  parish  church  of 
Hedon  aforesaid;  that  the  petitioner,  the  said  Ann  Taylor,  falsely 
calling  herself  Ann  Wing,  William  Wasse,  clerk  to  the  then 
rector  of  the  said  parish  of  Hedon,  who  was  the  only  officiating 
minister  at  the  solemnization  of  the  said  pretended  marriage, 
and  Samuel  Wasse,  who  was  the  only  credible  witness  present 
at  the  said  pretended  marriage,  and  who  was  the  only  credible 
witness  who  signed  the  attestation  thereof,  were  the  only 
persons  present  at  the  solemnization  of  the  said  pretended 
marriage;  that  they  were  all  present  in  the  said  vestry-room 
during  the  whole  time  of  the  pretended,  etc. ;  that  by  reason 
of  the  premises  the  said  pretended  marriage  was  solemnized 
contrary  to  the  Rubric,  and  to  the  provisions  of  the  statutes 
in  that  case  made  andprovided,  and  was  and  is  therefore  null,  etc. 

Fourthly,  that  after  the  solemnization  of  the  said  pretended 
marriage,  the  petitioner  lived  and  cohabited  with  the  said 
Ann  Taylor,  spinster,  falsely  calling  herself  Ann  Wing,  until 
the  month  of  July,  1854,  when  he  separated  from  her,  and 
that  he  has  since  lived  separate  and  apart  from  her. 

Fifthly,  that  the  petitioner  discovered  during  the  present 
month  of  January,  1861,  for  the  first  time,  that  the  said  pre- 
tended marriage  was  absolutely  null  and  void. 

VOL.  II.  u 
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1861.  Prayer  for  decree  of  nullity  of  marriage. 

^P^  ^2  and  23      Demurrer  to  this  petition  on  the  grounds,  first,  that  the 

circumstances  stated  do  not  in  law  show  the  petitioner  to  have 

^^^®       been  within  the  prohibited  degrees  of  aflSnity  to  the  respon- 
Tatlor      dent,  so  as  to  render  their  marriage  void. 

(fisluly  calling  , 

herself  WiNo).  Secondly,  that  the  circumstances  stated  do  not  show  that 
their  marriage  was  celebrated  contrary  to  the  provisions  of  the 
Rubric  or  any  statutes,  so  as  to  render  their  said  marriage 
void. 

Joinder  in  demurrer.   * 

Dr.  Spinks  in  support  of  the  demurrer :  The  main  question 
is,  what  are  the  prohibited  degrees  of  afiinity?  The  first 
statute  with  which  we  are  concerned  is  the  25  Hen.  VIIT. 
c.  22,  entitled,  ''An  Act  concerning  the  King's  Succession,'^ 
the  3rd  section  of  which  states  certain  prohibited  degrees 
within  which  "marriages,  albeit  they  be  plainly  prohibited 
"  and  detested  by  the  laws  of  God,  yet,  nevertheless,  at  some 
"  times  they  have  proceeded  under  colours  of  dispiensations 
"  from  man's  power,  which  is  usurped,  and  of  right  ought  not 
*'  to  be  granted,  admitted,  or  allowed,"  etc. 

There  is  clearly  nothing  in  the  Act  on  which  the  present 
petition  can  be  founded ;  it  is  presumed  that  the  9th  and  10th 
sections  of  the  28  Hen..  VIII.  c.  7,  are  relied  upon ;  they  are 
as  follow: — "Sect.  9.  And  furthermore,  since  many  incon- 
"  veniences  have  fallen,  as  well  within  this  realm  as  in  others, 
"  by  reason  of  marrying  within  the  degrees  of  marriage  pro- 
"  hibited  by  God's  laws,  that  is  to  say,  the  son  to  marry  the 
"  mother,  or  the  step-mother  carnally  known  by  his  father, 
"  the  brother  the  sister,  the  father  his  son's  daughter  or  his 
"  daughter's  daughter,  or  the  son  to  marry  the  daughter  of 
"  his  father,  procreate  and  borne  by  his  step-mother,  or  the 
"son  to  marry  his  aunt^  being  his  father  or  mother's  sister, 
"  or  to  marry  his  uncle's  wife  carnally  known  by  his  uncle,  or 
"  the  father  to  marry  the  son's  wife  carnally  known  by  his 
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"son,  or  the  brother  to  marry  his  brother's  wife  carnally      1861. 
"known  by  his  brother,  or  any  man  married  and  carnally  ^P"J|^*^^^ 

''  knowing  his  wife  to  marry  his  wife's  daughter  or  his  wife's       

''son's  daoghCer,  or  his  wife's  daughter's  daughter,  or  his       ^^^^ 
"  wife's  sister.  Tatloe 

''  Sect.  10.  And  further  to  dilate  and  declare  the  meaning  heraelf  Wino). 
''  of  these  prohibitions,  it  is  to  be  understood  that  if  it  chance  any 
"  man  to  know  carnally  any  woman,  that  then  all  and  singular 
"  persons  being  in  any  degree  of  consanguinity  or  affinity,  as  is 
''  above  written,  to  any  of  the  parties  so  carnally  offending, 
"  shall  be  deemed  and  adjudged  to  be  within  the  cases  and 
''  hmits  of  the  said  prohibitions  of  marriage,"  etc. 

The  11th  section,  referring  to  the  25  Hen.  VIII.  c.  22, 
prohibits  aU  marriages  within  the  d^rees  before  rehearsed. 
This  statute  is  not  generally  printed  in  the  collection  of  the 
statutes,  but  these  sections  may  be  found  in  Gibson's  Codex 
(▲.D.  1761),  p.  410.  This  Act  is  in  part  repealed  by  1  &  2 
Phil.  &  M.  c.  8,  s.  18 : — "  And  also  that  part  of  the  Act  made 
''  in  the  said  twenty-eighth  year  of  the  said  king,  entitled, 
"  'An  Act  for  the  establishment  of  the  succession  of  the  Im- 
'"  penal  Crown  of  the  realm  that  concerneth  a  prohibition  to 
"'marry  within  the  degrees  expressed  in  the  said  Act.'" 
The  1  £liz.  c.  1,  re-enacts  many  of  the  statutes  repealed  by 
1  &  2  Phil.  &  M.;  but  the  28  Hen.  VIII.  c.  7,  is  not  ex- 
pressly  mentioned,  and  the  13th  section  declares,  "that  all 
"  other  laws  and  statutes,  and  the  branches  or  clauses  of  any 
"  Act  or  statute  repealed  and  made  void  by  the  said  Act  of 
"  repeal  made  in  the  time  of  the  late  King  Philip  and  Queen 
"  Mary,  and  not  in  this  Act  specially  mentioned  and  reyived, 
"  shall  stand,  remain,  and  be  repealed  and  void,"  etc.  The 
28  Hen.  VIII.  c.  16,  is  re-enacted,  and  the  2nd  section  of 
that  Act  has  some  reference  to  the  28  Hen.  VIII.  c.  7.  But 
it  is  submitted  that  the  real  exposition  of  the  law  of  England 
in  respect  of  the  prohibited  degrees  is  to  be  found  in  32 
Hen.  VIII.  c.  38,  and  it  cannot  be  suggested  that  the  mar- 

xr2 
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1861.      riage  in  question  conld  be  held  void  under  that  Act.     Since 
April  22  and  28  ^jjg  j^^-g  ^f  ^jj^gg  statutes  I  Can  find  no  trace  of  any  decided 

and  June  3.  ^  ^ 

case  in  vhich  such  a  marriage  has  been  held  void. 

^^^  As  to  the  place  and  mode  of  celebration,  it  is  not  stated 

Taylor      that  the  particular  vestry-room  formed  no  part  of  the  church, 
(felsely  calling  r  J  r  f 

herself  Wing),  and  primd  facte  the  vestry  is  part  of  the  church  {Wilson  v. 

M'Maih,  3  Phill.  82).    The  2l8t  section  of  the  Marriage  Act, 

4  Geo.  IV.  c.  71,  may  require  two  witnesses,  but  there  is  no 

enactment  declaring  that  their  absence  shall  make  the  marriage 

void. 

April  23.  Dr.  TVistram,  contra :  The  first  question  is,  whether  such 
affinity  as  will  avoid  a  marriage  springs  from  carnal  connection, 
though  not  accompanied  by  marriage.  I  admit  that  I  can 
find  no  decided  case  in  the  Ecclesiastical  Courts  directly  in 
point,  but  I  apprehend  that  a  reference  to  the  statutes  and 
books  will  show  that  such  affinity  may  be  constituted  by  carnal 
connection  without  the  fact  of  marriage.  It  is  certain  from 
the  following  authorities,  that  before  the  statutes  of  Heniy 
VIII.,  both  by  the  canon  law,  and  by  the  common  law  of 
England,  a  marriage  such  as  the  present  might  be  avoided 
on  the  ground  of  the  affinity  of  the  parties :  Sanchez,  De 
Matrimonio,  lib.  7,  disputatio  64,  tit.  1 :  "  Ita  affines,  sunt 
"  consanguinei  alterutrius  conjugis  alteri  conjugi.  .  .  .  Est 
"  propiuquitas  personarum  ex  camali  copulft  proveniens  omni 
''carens  parentel&.  £t  dicitur  generaliter,  ex  copul&,  quia 
*' oritur  ex  copulA  licitft  vel  illicit^.*'  Tit.  8:  Omnes 
''autem  consanguinei  uxoris  Petri,  vel  mulieris  ab  eo 
**  iUicitse  cognitse,  sunt  Petro  affines  in  eo  gradu  in  quo  sunt 
"  consanguinei  talis  mulieris.^'  Tit.  16 :  "  Sexto  infertur  non 
''audiendos  esse  quosdam  Doctores  asserentes  ex  oopuI&  il- 
''licit&  naturali  non  oriri  affinitatem,  sed  solum  ex  copuli 

^'  conjugaU Nee  obstat .  .  .  non  oriri  affinitatem  quoad 

''  delationem  hsereditatis  vel  tutelse,  secus  quoad  matrimonii 
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"prohibitioiiem.^  Tandem  constat  ex  Tridentino^  Seas.  24>  de      1861. 
"  matrimonio,  c.  4,  oriri  ex  fornicatione  affinitatem."*  ^P"]  ^^  "^,** 

'  '  and  June  8. 

In  the  note  to  the  380th  section  of  Co.  Litt.  it  is  said :       

"  There  is  a  distinction  to  be  understood^  for  there  be  two       ^^^® 
"  kinds  of  diyorces;  one  i  vinctUo  matrimonii,  etc.    Divorces      Tatlor 

(falsely  calliag 

"h  vinctUo  matrimonii  are  these:  caas&  prsecontractus,  caus&  herself  Wing). 

''metos^  causft  impotentise  sen  frigiditatis^  cans&  affinitatis^ 

"  caQs&  consanguinitatis,  etc.     And  I  read  in  an  ancient  re- 

"cord,  coram  Rege,  T.  Paach,  80  Ed.  I.  {WiUiam  de  Chad^ 

"  worih^s  Case),  that  he  was  divorced  from  his  wife^  for  that 

"  he  did  carnally  know  her  daughter  before  he  married  the 

'  So  natural  oonsangiiiiuiy  is  nothing  in  respect  of  rights  to  property, 
bat  in  respect  of  marriage  within  the  prohibited  degrees  it  is  equiyalent 
to  legitimate  consanguinity  arising  from  a  legal  marriage  (Beg.  y.  The  In- 
kahiianU  qfBrighUm,  6  (N.  S.)  L.  T.  B.  66 ;  Q.  B.,  June  26,  1861). 

'  The  words  are : — "  Preterea  sancta  Synodus,  eisdem  et  aliis  gra- 
vissimis  de  cansis  adducta,  impedimentum,  quod  propter  affinitatem  ex 
fornicatione  oontractam  inducitur,  et  matrimonium  postea  factum  diri- 
mit,  ad  eos  tantum  qui  in  primo  et  secundo  gradu  conjunguntur,  re- 
stringit :  in  ulterioribus  Yero  gradibus  statuit,  hujusmodi  affinitatem 
matrimoniam  postea  contractum  non  dirimere." 

So  in  the  '  Eeformatio  Legum  Ecdesiasticarum '  (cited  1  Stephens's 
Ecd.  Stat.  272),  "Non  solum  in  legitimis  matrimomis  talem  habent 
dispodtionem  quaJem  jam  posuimus,  sed  eundem  in  corporom  illegitimH 
conjunctione  locum  habent ;  filius  enim  quo  jure  matrem  non  potest 
uzorem  smnere,  eodem,  neo  patris  ooncubinam  habere  potest ;  et 
pater  quo  modo  filii  non  debet  uxorem  contrectare,  sic  ab  ill&  se  remo- 
vere  debet  qu&  filius  est  abusus ;  qu&  ratione  mater  nee  cum  fili»  marito 
jungi  debet,  nee  etiam  cum  illo  congredi  qui  filiam  oppresserit." 

So  in  Harrison  Y,  Burwell,  Yaughan,  B.  215.  "  Another  alteration  in 
this  Act  from  the  former  is,  that  if  any  man  carnally  know  any  woman, 
all  persons  in  any  degree  of  consanguinity  or  affinity  of  the  parties  so 
offending,  shall  be  adjudged  to  be  within  the  said  prohibitions,  in  like 
manner  as  if  the  parties  so  carnally  knowing  one  another  had  been 
married.  For  example,  if  a  man  carnally  know  a  woman,  not  marrying 
her,  he  is  prohibited  to  marry  her  daughter  or  daughter's  daughter,  and 
h  eonverto.  In  all  other  clauses  this  Act  (28  Hen.  YIII.  c.  7)  and  the 
fonner  of  26th  are  Terbatim  the  same,  and  this  Act  is  in  force." 
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1861.      **  mother,  all  which  are  causes  of  divorce  preceding  the  mar- 

^and  JumV^  "  "^® ^^^  ^*  ^  further  to  be  understood  that  many 

"  divorces  that  were  in  force  by  the  canon  law  when  Little- 

^l^^       "  ton  wrote  are  not  at  this  day  in  force,  for  by  the  statute 
Taylor      « 82  Hen.  VIII.  c.  88,  it  is  declared  that  all  peraon^s  be  law- 

(falsely  callioK 

hendf  Wing).  "  ful  (that  is,  may  lawfully  marry)  that  be  not  prohibited  by 
"  God^s  law  to  marry,  that  is  to  say,  that  be  not  prohibited 
"  by  the  Levitical  degrees/' 

Upon  a  fair  construction  of  82  Hen.  VIII.,  it  is  submitted 
that  by  the  present  law  affinity  may  be  constituted  by  carnal 
connection,  without  the  fact  of  marriage  (see  Mrs.  Addison's 
Case,  Macqueen's  Practice  of  Lords,  p.  476 ;  Swinburne  on 
Sponsals,  s.  18,  10;  2  Bums  Ecc.  Law,  by  Phill.  p.  445).  It 
might,  indeed,  be  contended  on  high  authority  that  sections  9, 
10,  and  11  of  28  Hen.  VIII.  c.  7>  are  still  in  force  as  forming 
part  of  the  statute  law  of  England.  These  sections  were  first 
repealed  by  1  and  2  P.  and  M.  c.  8,  sec.  19 :  and  although 
they  were  not  revived  by  1  Eliz.  c.  1,  totidem  verbis,  it  has  been 
said  that  they  were  revived  by  implication  by  sec.  10  of  that 
statute,  which  expressly  revived  28  Hen.  VIII.  c.  16,  wherein 
(sec.  2)  these  sections  are  referred  to  as  being  in  force.  See  5 
Com.  Dig.  Pari.  R.  9  a : — "  So,  though  the  words  are  that  no 
''  statute  not  expressly  mentioned  shall  be  revived,  if  thereby 
''  another  statute  is  revived,  which  mentions  it  to  be  in  force, 
"  as  the  statute  21  Hen.  VIII.  c.  18,  of  pluralities,  being  men- 
"  tioned  to  be  in  force  by  the  statute  25  Hen.  VII.  c.  21,  which 
"  was  revived  by  the  statute  1  Eliz.  c.  1 ;  though  it  says  that 
''  no  statute  repealed  by  1  &  2  Phil.  &  M.  stat.  8,  shall  be  in 
"  force  if  it  be  not  specially  revived.'' 

But  it  is  not  necessary  for  me  to  rest  this  part  of  the  peti- 
tioner's case  on  this  argument.  The  proposition,  on  which  I 
mainly  rely  in  support  of  it,  is,  that  this  marriage  is  to  be 
deemed  to  be  within  the  Levitical  degrees  referred  to  in  32 
Hen.  VIII.  c.  38,  s.  2,  and  is  therefore  void  by  5  &6  Wm.  IV. 
c.  54.    My  argument  is  as  follows : — By  38  Hen.  VIII.  c.  88, 
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8. 2,  marriages  within  the  Levitical  degrees^  or  those  prohibited      1861. 
by  God's  law,  are  invalid.     This  statute  does  not  define  what  April  22  and  28 

"      ^  '  ^     ^  aad  June  8. 

marriages  are  or  are  not  within  the  Levitical  degrees,  or  are       

or  are  not  prohibited  by  God's  law.  This  had  been  done  by  ^^^^ 
88.  9,  10,  11  of  28  Hen.  VIII.  c.  7,  which  were  then  in  force.  Tayloe 
At  the  time  of  the  passing  of  82  Hen.  VIII.  c.  88,  the  meaning  herself  Wino). 
•of  the  term  Levitical  degrees  was  to  be  sought  for,  and  would 
be  the  same  as  declared  in  28  Hen.  VIII.  c.  7.  When  32 
Hen.  VIII.  c.  38  was  revived  by  1  Eliz.  c.  1,  it  must  have  been 
revived  with  the  same  sense  attaching  to  the  term  Levitical 
degrees  as  that  which  attached  to  it  when  it  was  originally 
enacted.  In  R.  v.  Chadtaick,  1 1  Q.  B.  205,  it  was  clearly 
laid  down  that  we  are  to  look  to  28  Hen.  VIII.  c.  7,  ss.  9,  10, 
and  11,  for  the  statutory  exposition  of  the  meaning  of  the 
term  Levitical  degrees  in  32  Hen.  VIII.  c.  38.  And  the  cor- 
rectness of  this  principle  of  interpretation  has  been  confirmed 
by  the  judgments  of  Lords  Cranworth  and  Wensleydale,  in 
the  case  of  Brook  v.  Brook,  recently  decided  in  the  House  of 
Lords,  4  L.  T.  Rep.  N.  S.  97,  102.  The  point  there  was, 
how  the  law  stood  with  respect  to  the  marriage  with  a  de- 
ceased wife's  sister,  which  depends  on  the  9th  section  of  28 
Hen.  VIII.  c.  7;  but  it  seems  impossible  to  separate  the 
9th  and  10th  sections.  Lord  Wensleydale's  statement  is 
very  precise :  '^  The  state  of  the  law  appears  to  be  thus : 
'^The  two  statutes  in  which  the  term  Levitical  degrees 
"is  explained  are  the  25  Hen.  VIII.  c.  22,  where  they 
"are  enumerated  and  include  a  wife's  sister;  and  the  28 
"  Hen.  VIII.  c.  7,  in  the  9th  section  of  which  are  described 
"  by  way  of  recital  the  degrees  prohibited  by  God's  law  in 
"  similar  terms,  with  the  addition  of  carnal  knowledge  by  the  Jnn^s. 
"  husband  in  some  cases,  and  with  respect  to  them  the  prohi- 
"bition  of  former  statutes  was  re-enacted.  The  whole  of  the 
"  Act  25  Hen.  VIII.  c.  22,  was  repealed  by  a  statute  of  Queen 
"  Mary,  and  so  was  part  of  28  Hen.  VIII.  c.  7,  but  not  the 
"  part  as  to  prohibited  degrees ;  that  part  was  repealed  by  1 
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1861.       '*  &  2  Phil.  &  M.  c.  8.    But  by  the  1  Eliz.  c.  1,  s.  2,  that  Act 
^'^S  JuncV^  "  ^^  ^^  repealed  except  as  therein  mentioned^  and  several 

"  Acts  were  revived,  not  includiDg  the  28  Hen.  VIII.  c.  7,  no 

Wing       u  joubt  because  it  avoided  the  marriage  with  Anne  Boleyn. 

TatLob  "  But  by  the  10th  section,  the  28  Hen.  VIII.  c.  16  (which  in 
henelfWiNo).  "its  2nd  section  referred  to  marriages  prohibited  by  Grod's 
'^  laws  as  limited  and  declared  in  the  28  Hen.  VIII.  c.  7,  or 
^*  otherwise  by  Holy  Scriptures),  and  all  and  every  branches, 
^'  words,  and  sentences  in  the  several  Acts  and  statutes  con- 
*'  tained,  by  the  authority  of  this  present  Parliament,  etc., 
"  shall  be  revived,  and  shall  stand  and  be  in  full  force  and 
''strength  to  all  intents,  constructions,  and  purposes.  The 
"  question  is,  whether  that  part  of  28  Hen.  VIII.  c.  7,  which 
''relates  to  prohibited  degrees  and  describes  them  is  thus 
"  revived  ?  I  think  it  is.  But  whether  it  is  or  not,  the  state- 
"  ments  in  the  statute  are  to  be  looked  at  as  a  statutory  ex- 
"  position  of  the  meaning  of  the  term  Levitical  degrees,  and 
"  that  is  the  clear  opinion  of  Lord  Denman  and  Coleridge,  J., 
"  in  the  case  referred  to." 

As  to  the  demurrer  to  the  third  paragraph  of  the  petition, 
he  admitted  that  there  was  a  door  opening  from  the  vestry 
into  the  chnrch,  and  he  was  then  stopped  in  his  argument  by 
the  Court. 

Per  Curiam  :  We  are  clearly  of  opinion  to  allow  the  de- 
murrer as  to  the  third  and  fourth  paragraphs  of  the  petition. 
We  think  the  marriage  was  valid,  though  celebrated  in  the 
vestry,  and  in  the  presence  of  one  witness  only. 

Dr,  Spinks  in  reply  as  to  the  question  of  prohibited  d^rees. 

Cttr.  adv.  vuU, 

The  Judge  Ordinary  :  This  was  a  petition  for  a  decree 
of  nullity  of  marriage.  The  petitioner  alleged  that  on  the 
1 4th  of  December,  1835,  a  pretended  marriage  was  solem- 
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nised  between   the  petitioner^  then  a  bachelor^  and  Ann      1861. 
Taylor,   spinster,  since  falsely  calling  herself  Wing;   that  ^P"^^^"^ 28 

before  the  time  of  the  celebration  of  the  said  pretended  marriage       

the  petitioner  had  on  diyers  occasions  carnal  connection  with        ^^^ 
Mary  Taylor,  the  natural  and  lawful  mother  of  the  said  Ann      Taylor 
Taylor,  and  that  at  the  time  of  the  celebration  of  the  said  pre-  iienelf  Wii!r^ 
tended  marriage  this  was  known  to  the  said  Ann  Taylor;  that 
by  reason  of  the  said  petitioner's  baring  had  such  carnal  con- 
nection with  Mary  Taylor,  the  said  pretended  marriage  was 
whoUy  null  and  Toid ;  that  after  the  said  pretended  marriage 
the  petitioner  cohabited  with  the  said  Ann  Taylor  until  July, 
1854,  when  he  separated  firom  her. 

The  petition  also  raised  some  questions  as  to  the  due  celebra- 
tion of  the  marriage,  which  it  is  unnecessary  to  mention  now, 
as  they  were  disposed  of  by  the  Court  when  the  case  was  argued. 
To  this  petition  the  respondent  demurred,  thereby  admit- 
ting, for  the  purpose  of  the  argument,  the  truth  of  the  facts 
alleged.    The  question  thus  raised  is  of  the  utmost  import- 
ance; for  although  it  is  alleged  that  the  respondent  knew  that 
sexual  intercourse  had  taken  place  between  the  petitioner  and 
her  mother,  if  in  consequence  of  such  intercourse  the  law 
holds  the  marriage  null  and  void,  it  is  immaterial  whether  the 
fact  of  such  intercourse  was  known  or  not.     If  such  be  the 
law,  the  Court  must  pronounce  a  judgment  in  conformity  with 
it,  whatever  be  the  consequences,  one  of  which  will  obviously 
be  that  no  marriage,  however  solemnized,  can  by  any  amount 
of  care  and  caution  be  rendered  secure  against  impeach- 
ment.    It  is  difficult  to  imagine  any  state  of  things  more  in- 
jurious to  the  peace  and  happiness  of  families,  and  before  the 
Coiurt  pronounces  a  judgment  that  would  be  attended  with 
such  a  consequence,  it  should  be  most  careful  in  examining 
the  grounds  upon  which  the  petitioner  claims  to  have  his 
marriage  declared  null  and  void. 

Very  little  is  to  be  found  in  our  law-books  respecting  mar- 
riage before  the  time  of  Henry  YIII.     In  the  ancient  laws  of 
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1861.      England^  published  by  the  Beoord  CommiBsiouerB,  among  the 
^aS  J^e^8^  laws  of  King  Edmund,  I  find  under  the  head  "  Of  betrothing 

a  woman/'  sect.  9,  the  following : — ^'  Well  is  it  to  be  looked 

^Jf  ^       "  *o  that  it  be  known  that  they  through  kindship  be  not  too 
Taylor      c^  nearly  allied,  lest  that  be  afterwards  divided  which  before 

(falsely  «»iHng  j  ' 

henelf  Wino).  "  was  wrongly  joined/'     In  a  note  it  is  said,  '^  The  canons  of 

'^  the  time  had  fixed  this  in  the  seventh  degree/'  Among  the 
laws  of  King  Ethelred,  title  6,  council  of  Enham,  of  the  ordi- 
nances of  the  Witan,  sect.  12,  is  the  following : — *^  And  let  it 
"  never  be  that  a  Christian  man  marry  within  the  relation- 
*'  ship  of  six  persons  in  his  own  kin,  t.  e.  within  the  fourth 
"degree,  nor  with  the  relict  of  him  who  was  so  near  in 
"  worldly  relationship,  nor  with  the  wife's  relation  whom  he 
"  before  had  had,  nor  with  any  hallowed  nun,"  etc.  Among 
the  laws  of  Cnut  is  the  following,  "  De  Conjugiis  prohibitis :" 
"  — And  we  instruct  and  beseech  and  in  God's  name  com- 
"  mand  that  no  Christian  man  ever  marry  in  his  own  family 
"  within  the  relationship  of  six  persons,  nor  with  the  relict  of 
"  his  kinsman  who  was  so  near  of  kin,  nor  with  the  relative 
"  of  the  wife  whom  he  had  previously  had,  nor  with  his  god- 
"  mother,  nor  with  a  hallowed  nun,  nor  with  one  divorced, 
"  let  any  one  marry,  nor  any  fornication  any  one  commit," 
etc.  In  none  of  these  is  there  any  suggestion  that  affinity 
would  be  established  by  carnal  knowledge  without  marriage. 
The  Canonists  indeed  so  held,  as  may  be  read  in  Sanchez, '  Ue 
Matrimonio.'  At  p.  154,  of  ConsMuiumes  UgattruB  Dam, 
Otkoboniy  there  is  the  following  note  on  the  word  consangtA^ 
fdtate ;  "  Quae  est  vinculum  diversarum  personarum  ab  eodem 
"  stipite  descendentium  carnali  propagatione  contractum ;  sed 
''affinitas  est  proximitas  personarum  ex  carnali  coitu  pro- 
"  veniens  omni  carens  parentel&."  This  may  possibly  mean 
that  affinity  is  created  by  carnal  intercourse  alone,  or  by  that 
and  marriage ;  most  probably  the  former  is  the  true  constmo- 
tion,  but  the  definition  is  no  doubt  taken  firom  the  Canonists, 
and  is  no  higher  authority  than  Sanchez. 
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In  Co.  Litt.  255^  oommentary  on  section  880,  there  is  this      1861. 
passage: — ^'Divorces  ivificulo  matrimonii  are  these:  causA^P"^^^""^^* 

**  prsecontractus,  caasA  metns,  cauB&  impotentise  sen  firigiditatis,       

"  cansft  affinitatis,  cau8&  consanguinitatis,  etc.  And  I  read  in  ^^^^ 
"  an  ancient  record,  Coram  Rege,  Termino  Pasch.  89  Ed.  I.  Tatloe 
"  {fVUHam  de  Chadworthe^s  Case),  that  he  was  divorced  from  iienelf  Wino). 
"  his  wife  for  that  he  did  carnally  know  her  daughter  before 
"he  married  the  mother,  all  of  which  are  causes  of  divorce 
'*  preceding  the  marriage.^'  It  is  to  be  observed  that  Lord 
Coke  does  not  state  this  to  be  the  law  when  he  wrote ;  and 
further  on  he  says : — "  And  it  is  to  be  fiirther  understood  that 
"  many  divorces  that  were  of  force  by  the  canon  law  when 
"Littleton  wrote  are  not  at  this  day  in  force,  for  by  the  sta- 
"tute  82  Hen.  YIII.  c.  88,  it  is  declared  that  all  persons,  be 
"  lawful  (that  is  may  lawfully  marry)  that  be  not  prohibited 
"  by  God's  law  to  marry,  that  is  to  say,  that  be  not  prohi- 
"  bited  by  the  Levitical  degrees  ;^'  assimiing  that  none  were 
prohibited  by  God's  law  from  marrying  who  were  not  within 
those  degrees.  It  has  been  observed  that  God's  law  prohibits 
other  marriages  besides  those  between  persons  within  the  Le- 
vitical degrees,  e.  g,  causd  impotentuBy  but  probably  it  will  not 
be  found  that  God*s  law  prohibits  any  person  from  marrying 
by  reason  of  consanguinity  or  afi^ity,  save  those  within  the 
Levitical  d^rees,  and  it  is  plain  that  the  statutes  23  Hen.  YIII. 
c.  7,  speaking  of  the  degrees  prohibited  by  God's  law,  meant 
the  Levitical  degrees,  for  it  proceeds  to  define  what  the  Legis- 
lature meant  by  God's  law,  thus,  "  that  is  to  say,"  and  then 
it  specifies  the  d^rees  mentioned  and  set  down  in  the  18th 
chapter  of  Leviticus.  The  important  observation  arising  out 
of  this  passage  in  Co.  Litt.  is,  that  he  considered  that  the  statute 
of  32  Hen.  YIII.  c.  88,  gave  the  law  upon  this  subject,  which 
we  take  to  be  correct. 

On  the  ai^ument  of  this  case  it  was  contended  that  the  sta- 
tute 28  Hen.  YIII.  c.  7  is  still  in  force,  and  that  it  in  terms 
prohibited  such  a  marriage  as  that  now  in  question.    In  order 
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1861.      to  settle  this  point,  it  is  necessary  to  examine  the  various 
^P^^^"*^^  enactments  on  the  subject  of  marriage,  which  followed  each 

other  in  rapid  succession  during  the  reign  of  Hen.  YIII.   The 

^''**       first  of  them  is  the  25  Hen.  VIII.  c.  22,  entitled  "  An  Act  con- 
Taylor    '  ceming  the  King's  succession.^'     By  the  2nd  section  it  was 
herself  WiNof.  enacted  that  the  marriage  of  the  King  with  the  Lady  Catherine 
should  be  deemed  null  and  void,  and  his  marriage  with  Queen 
Anne  good.    This  was  followed  by  a  recital  in  these  words : — 
''And  furthermore,  since  many  inconveniences  have  fallen, 
"  as  well  within  this  realm  as  in  others,  by  reason  of  marrying 
''  within  the  degrees  prohibited  by  God's  laws,  that  is  to  say, 
**  the  son  to  marry  the  mother  or  the  stepmother,  the  brother  the 
"  sister,  the  father  his  son's  daughter  or  his  daughter's  daugh- 
''  ter,  or  the  son  to  marry  the  daughter  of  his  father  procreate 
^'  and  borne  by  his  stepmother,  or  the  son  to  marry  his  aunt, 
"  being  his  father's  or  mother's  sister,  or  to  marry  his  uncle's 
"  wife,  or  the  father  to  marry  his  son's  wife,  or  the  brother  to 
"  marry  his  brother's  wife,  or  any  man  to  marry  his  wife's 
"  daughter,  or  his  wife's  son's  daughter,  or  his  wife's  daughter's 
"daughter,  or  his  wife's  sister;  which  marriages,  albeit  they 
"  be  plainly  prohibited  and  detested  by  the  laws  of  God,  yet 
"  nevertheless  at  some  time  they  have  proceeded  under  colours 
"  of  dispensations  by  man's  power,  which  is  but  usurped,  and 
"  of  right  ought  not  to  be  granted,  admitted,  or  allowed ;  for  no 
"  man,  of  what  estate,  degree,  or  condition  soever  he  be,  hath 
"  power  to  dispense  with  God's  laws,  as  all  the  clei^  of  this 
*'  realm  in  the  said  convocations,  and  ike  most  part  of  all  the 
"  famous  universities  of  Christendom,  and  we  also,  do  affirm 
''  and  think."  The  statute  then  prohibited  the  solemnization  of 
marriages  between  parties  within  those  degrees ;  and  enacted 
that  parties  theretofore  married  within  those  degrees  and  not 
then  separated  should  be  separated  by  the  sentence  of  the  or- 
dinary.    Then  followed  several  sections  relating  to  succession 
to  the  Crown;  and  the  last  was  in  these  words : — "  Provided 
''  always  that  the  article  in  this  Act  contained  concerning  pro- 
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"  hibitions  of  marriages  within  the  degrees  afore-mentioned  in      1861 . 
''this  Act  shall  always  be  taken,  interpreted,  and  expounded  ^P^^^*"^^^* 
''of  such  marriages^  where  marriages  were  solemnized  and 
"carnal  knowledge  was  had/^     If  the  question  now  to  be  de- 
termined had  depended  upon  this  statute,  it  would  have  been      Taylor 
clear  that  marriage  as  well  as  carual  knowledge  was  necessary  herself  Wimo). 
to  create  affinity  so  as  to  bring  parties  within  the  prohibited 
d^rees,  and  it  could  not  have  been  held  that  the  law  was  still 
according  to  that  which  was  decided  in  the  ancient  record  in 
the  time  of  Ed.  I.^  mentioned  by  Lord  Coke.    Then  came  the 
26th  Hen.  YIII.  c.  2,  prescribing  an  oath  of  allegiance. 

The  28  Hen.  YIII.  c.  7,  upon  which  the  argument  in  support 
of  the  present  petition  was  founded,  repealed  both  the  former 
Acts.  This  also  was  an  Act  "  Touching  the  succession  of  the 
Crown ;"  it  repealed  the  two  statutes  before  cited ;  enacted  that 
Queen  Jane  was  the  King^s  lawful  wife ;  that  the  marriage  of 
the  King  with  the  Lady  Catherine  was  void,  also  the  marriage 
with  Lady  Anne  was  void,  and  the  issue  bom  of  those  marriages 
illegitimate;  then  followed  a  recital  in  these  words  : — "  Fur- 
"  thermore,  sith  many  inconveniences  have  fallen  as  well  within 
"  this  realm  as  in  others,  by  reason  of  marrying  within  the  de- 
"  grees  of  marriage  prohibited  by  God^s  laws,  that  is  to  say,  the 
"  son  to  marry  the  mother  or  the  stepmother  carnally  known  by 
"  his  father,  the  brother  the  sister,  the  father  his  son's  daughter, 
"or  his  daughter's  daughter,  or  the  son  to  marry  the  daughter 
"  of  his  father  procreate  and  borne  by  his  stepmother,  or  the 
"son  to  marry  his  annt^  being  his  father's  or  mother's  sister, 
"  or  to  marry  his  uncle's  wife  eamally  known  by  his  unde,  or 
"  the  father  to  marry  his  son's  wife  carnally  known  by  his  son, 
"  or  the  brother  to  marry  his  brother's  wife  carnally  known 
"  by  his  brother,  or  any  man  married  and  carnally  knowing 
"  his  wife  to  marry  his  wife's  daughter,  or  his  wife's  son's 
"daughter,  or  his  wife's  daughter's  daughter,  or  his  wife's 
"  sister."  "  And  furthermore,  to  dilate  and  declare  the  mean- 
"ing  of  these  prohibitions,  it  is  to  be  underderstood  that  if 
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1861.      ''it  chance  any  man  to  know  carnally  any  woman,   that 
^alS  jlne^s^^  "  *^®^  ^  ^"^  singular  persons,  being  in  any  d^ree  of  con- 
^sanguinity  or  a£Snity   as  is  above  written  to  any  of  the 
'  parties  so  carnally  offending,  shall  be  deemed  and  adjudged 
,.  Tatloe      '^to  be  within  the  cases  and  limits  of  the  said  prohibit 

(taucly  callmg  '^ 

heneXt  Wino).  "  tions  of  marriage/^  It  then  prohibits  all  persons  firom  mar- 
rying ''  within  the  degrees  afore  rehearsed/^  and  enacts^  that 
*^  if  any  persons  have  been  theretofore  married  within  any  such 
degrees^  and  have  been  separated  by  the  ordinary^  such  sepa- 
ration shall  be  held  good,  and  any  so  married  and  not  yet 
separated  shall  be  separated  by  the  sentence  of  the  ordinary^ 
and  such  separation  shall  be  held  good  and  effectual/'  etc. 
Then  follow  clauses  settling  the  succession  to  the  Crown,  and 
enacting  that  it  shall  be  treason  to  say  that  the  marriage  of 
the  King  with  the  Lady  Catherine  or  the  Lady  Anne  was 
good,  or  the  Lady  Mary  or  Lady  Elizabeth  legitimate. 

In  the  same  session  another  Act,  c.  16,  was  passed,  entitled 
''A  Provision  for  Dispensations  and  Licenses  heretofore  ob- 
'^  tained  from  the  See  of  Home/'  After  reciting  that  the  Bishop 
of  Rome  and  his  predecessors  had  theretofore  exercised  many 
usurped  powers  within  the  realm,  it  enacted  '^  That  all  bulls, 
'^  breves,  faculties,  and  dispensations  heretofore  had  and  ob- 
"  tained  of  the  Bishop  of  Rome  shall  from  henceforth  be 
'^  clearly  void  and  of  no  value,^^  etc.  '^  Yet  notwithstanding 
'^it  be  enacted  that  all  marriages  had  and  solemnized  within 
^'  this  realm,  or  in  any  other  the  King's  dominion  before  the 
"  3rd  day  of  November  in  the  26th  year  of  the  King's  reign, 
*'  whereof  there  is  no  divorce  or  separation  had  by  the  ecdesi- 
*'  astical  laws  of  this  realm,  and  which  marriages  be  not  pro- 
*'  hibited  by  God's  law,  limited  and  declared  in  the  Act  made 
'^in  this  present  Parliament  for  the  establishment  of  the 
''  King's  succession  or  otherwise  by  Holy  Scriptures,  shall  be 
''by  the  authority  of  the  present  Parliament  good,  etc.,  as 
"  though  no  impediment  of  matrimony  had  ever  been  between 
''  them  that  have  contracted  and  solemnized  such  marriages." 
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This  statute  did  not  prohibit  any  marriages,  but  rendered      1861. 
some  unimpeachable,  and  was  evidently  intended  to  relieve -^P^j^^^^g^^ 

parties  from  those  prohibitions  which  had  been  invented  by       

the  See  of  Rome  in  order  to  extort  money  by  granting  dis-  ^® 

pensations,  and   which  prohibitions  were  not  warranted  by      Taylou 
GKkI's  law,  and  to  protect  those  who  had  married  after  obtain-  hendf  Wing). 
ing  dispensation  from  the  peril  of  having  their  marriages  called 
in  question  in  consequence  of  the  enactment  that  all  bulls,  etc., 
theretofore  obtained  should  be  held  void. 

Then  came  the  statute  32  Hen.  YIII.  c.  38, ''  For  marriages 
''  to  stand  notwithstanding  precontracts.^'  The  preamble  recites 
that  theretofore  "  the  usurped  power  of  the  Bishop  of  Rome 
^'had  always  troubled  the  mere  jarisdiction  and  regal  power 
*'  of  the  realm  of  England,  etc.,  whereof  yet  some  sparks  be 
"left.'*  It  then  recites  that  upon  pretence  of  precontracts 
not  consummate,  etc.,  marriages  have  been  held  void,  and  also 
by  reason  of  kindred  and  affinity  in  certain  outward  degrees 
or  carnal  knowledge  of  any  of  the  same  kin  which  else  were 
lawful,  and  not  prohibited  by  God's  law,  and  that  thus  no 
marriage  could  be  secure,  etc.,  and  enacts  ^'That  from  the 
"  1st  day  of  July  next  coming  (1540)  all  and  every  such  mar- 
''riages  as  within  this  Church  of  England  shall  be  contracted 
'^  between  lawful  persons  (as  by  this  Act  we  declare  all  persons 
''to  be  lawful  that  be  not  prohibited  by  God's  law  to  marry), 
''  such  marriages  being  contract  and  solemnized  in  the  face  of 
"the  Church,  and  consummate  with  bodily  knowledge,  etc., 
''shall  be,  by  authority  of  this  present  Parliament,  judged  and 
"  taken  to  be  lawful,  good,  and  indissoluble,  notwithstanding 
"precontract,  etc.,  and  that  no  reservation  or  prohibition, 
"God's  law  except,  shall  trouble  or  impeach  any  marriage 
"without  the  Levitical  d^rees."  This  statute  does  not  refer 
to  or  incorporate  the  28  Hen.  YIII.  c.  7.  It  does  not  aJBTect 
to  say  what  marriages  without  the  Levitical  degrees  are  pro- 
hibited by  God's  law. 

The  case  mentioned  in  First  Inst,  has  been  already  noticed. 
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1861.      The  same  case  is  mentioned  in  Second  Inst,  in  ''  an  exposition 
A^22and^28.rupon  the  statute  32  Hen.  VIII.  c.  38,  concerning  what 

'^  marriages  be  lawful  and  what  not.'^     The  title  of  which 

^^^  chapter  shows  that  Lord  Coke  considered  that  statute  as  set- 
Tatlok  tling  the  law  on  that  subject.^  In  page  684^  after  quoting 
herself  Wiuo).  V^^  ^^  *^®  preamble,  he  says  : — "  And  now,  at  this  day,  men 
**  need  not  be  at  the  charge  and  suit  that  Roger  Donnington 
''was,  who,  for  that  he  had  committed  fornication  before 
''  marriage  with  one  that  was  of  kin  to  his  wife  in  the  fourth 
**  degree,  was  driven  to  sue  for  a  legitimation  of  his  marriage/' 
What  the  nature  of  the  suit  was  is  not  stated.  Further  on 
he  repeats  the  statement  of  Chaddeworth's  Case  mentioned  in 
the  First  Inst. : — "  Alice  de  Stircheley  took  to  husband  Wil- 
"  liam  de  Chaddeworth,  and  after,  at  her  suit,  was  divorced 
''  from  him,  and  the  cause  of  the  divorce  is  expressed  in  the 
"  record,  '  Et  fuit  causa  divortii  eo  quod  dictus  William  de 
'' '  Chaddeworth  camaliter  cognoverat  quandam  filiam  dictse 
'''Alicise  Stircheley  antequam  ipsam  desponsavit.'  By  the 
''  Levitical  degrees  it  is  prohibited  that  a  man  shall  not  un- 
^' cover  the  nakedness  of  his  wife  and  of  her  daughter;  and 
''  so  it  is  of  the  rest  of  the  degrees  there  prohibited.^' 

Lord  Coke  neither  expresses  any  opinion  that  the  law  then 
was  in  accordance  with  the  decision  in  Alice  Stircheley' s  Cote, 
nor  that  the  Declaratory  Act  of  28  Hen.  VIII.  c.  7,  was  then 
in  force,  but  treats  the  rule  given  by  82  Hen.  VIII.  c.  88,  as 
that  which  settled  the  law.  The  concluding  paragraph  of  the 
chapter  warrants  an  inference  that  Lord  Coke  did  not  con- 
sider that  marriage  after  fornication  with  kin  of  the  wife  was 
contrary  to  God's  law,  unless  it  could  be  considered  to  be 
within  the  Levitical  degrees.  It  is  in  these  words : — "  There 
''  be  also  other  divorces  which  declare  the  marriage  to  be  void, 
''  as  a  divorce  cuusd  frigiditatis,  where  the  party  hath  perpe* 

^  In  the  margin  of  "  an  exposition/*  Second  Instit.  p.  683,  edit.  1797, 
are  the  words, — "  See  those  degrees  truly  set  down  in  the  statute  25 
Hen.  Vni.  0.  22  and  28  Hen.  VHI.  c.  7." 
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'^ tuam  impoteniiamgenerationis,  and  cattsd  meiiis,  Hve  duritia^       I86I. 
"  also  cattsd  impttbertatis.     These  marriages  are  said  to  be  pro-  ^P"J  j^  *°^^ 

"  hibited  by  God's  law,  otherwise  the  statute  of  82  Hen.  VIII. 

"  would  extend  unto  them ;"  and  here  he  does  not  include  in       ^^^^ 
his  enumeration  such  cases  as  that  now  before  the  Court.  Taylou 

This  statute  was  repealed  as  to  precontracts  by  the  2  &  8  herself  Wing). 
Edw.  VI.  c.  23,  but  in  aU  other  respects  confirmed.  By  the 
1  Mary,  sess.  2,  c.  1,  the  25  Hen.  VIII.  c.  22,  was  again  re- 
pealed, together  with  so  much  of  28  Hen.  VIII.  c.  7,  as  % 
affected  the  Queen's  legitimacy.  By  the  1  &  2  Phil.  &  M. 
c.  8,  the  whole  of  the  statute  28  Hen.  VIII.  c.  16,  and  all 
that  part  of  the  statute  28  Hen.  VIII.  c.  7,  that  concemeth 
a  prohibition  to  marry  within  the  degrees  expressed  in  the 
said  Act,  and  the  82  Hen.  VIII.  c.  88,  were  repealed.  The 
statute  1  Eliz.  c.  1,  repealed  the  statute  1  &  2  Phil.  &  M. 
c.  8,  and  that  of  itself  would  have  revived  all  statutes  repealed 
by  the  latter,  but  it  process  in  express  terms  to  revive  cer- ' 
tain  statutes ;  and  amongst  others  the  statute  28  Hen.  VIII. 
c.  16,  and  so  much  of  the  82  Hen.  VIII.  c.  88,  as  was  not 
repealed  by  the  statute  2  &  8  Edw.  VI.  c.  28.  Section  18 
then  follows  in  these  terms : — '^  Be  it  further  enacted,  that  all 
'^  other  laws  and  statutes  and  the  branches  and  clauses  of  any 
'^  Act  or  statute  repealed  and  made  void  by  the  said  Act  of 
''  Repeal,  made  in  the  time  of  the  said  King  Philip  and  Queen 
"  Mary,  and  not  in  this  present  Act  specially  mentioned  and 
''  revived,  shall  stand  and  remain  and  be  repealed  and  void  in 
'^  such  like  manner  and  form  as  they  were  before  the  making 
"  of  this  Act,  anything  herein  contained  to  the  contrary  not- 
"  withstanding.^' 

In  IKll  V.  Good,  Vaughan,  825,  Vaughan,  C.  J.,  gave  it  as 
his  opinion  that  notwithstanding  this  clause,  the  28  Hen.  VIII. 
c.  7,  was  revived  by  the  revival  of  the  28  Hen.  VIII.  c.  16, 
although  not  specially  mentioned,  because  the  latter  statute 
made  void  all  marriages  declared  to  be  so  by  the  28  Hen.  VIII. 
c.  7.     But  I  do  not  find  in  28  Hen.  VIII.  c.  16,  any  such  en- 

VOL.  II.  X 


296  CASES  IN  THE  COUET  FOB  DIVOECE 

1861.      actment.    It  saves  firom  all  question  marriages  solemnized  be- 
^!S  J^eV^  fore  a  certain  day,  and  not  prohibited  by  the  28  Hen.  VIII. 

c.  7,  but  does  not  declare  any  to  be  void.    Yaughan,  C.  J., 

^^^^       further  expresses  an  opinion  that  sections  9  and  10  of  the  28 
Tayloe      Hen.  VIII.  c.  7,  were  not  repealed  by  the  1  &  2  Phil.  &  M. 
kenelf  Wino).  c.  8 ;  but  in  Gibson^s  Codex,  496,  that  opinion  is  controverted, 
and  we  think  with  success. 

Again,  in  Com.  Dig.  Pari.  (B.  9  a),  there  is  this  passage: 
'^  So  an  Act  which  repeals  a  statute  by  which  another  was 
"  repealed  will  be  a  revivor  of  the  statute  which  was  re- 
''  pealed.  So  though  the  words  are  that  no  statute  not  ex- 
'^pressly  mentioned  shall  be  revived,  if  thereby  another 
''  statute  is  revived  which  mentions  it  to  be  in  force,  as  the 
"  statute  21  Hen.  VIII.  c.  13,  of  pluralities,  being  mentioned 
"  to  be  in  force  by  the  statute  25  Hen.  VIII.  c.  21,  whidi 
"  was  revived  by  the  statute  of  1  Eliz.  c.  1,  though  it  says 
^^  that  no  statute  repealed  by  the  1  &  2  Phil.  &  Mary,  c  2, 
"  shall  be  in  force  if  it  be  not  specially  revived.^'  If  the 
learned  author  of  that  Digest  had  considered  that  the  statute 
28  Hen.  VIII.  s.  3,  c.  7,  was  also  revived  in  the  same  manner 
by  the  statute  of  1  Eliz.  c.  1,  by  the  revival  of  the  28  Hen.  VIII. 
c.  16,  he  would  probably  have  mentioned  it.  Moreover  the 
statute  28  Hen.  VIII.  c.  16,  refers  to  the  statute  of  the  same 
session,  merely  for  the  purpose  of  explaining  what  marriages 
are  to  be  protected  against  aU  impeachment;  but  the  statute 
25  Hen.  VIII.  c.  21,  has  this  clause  respecting  the  prior 
statute  21  Hen.  VIII.  c.  13 :—"  Provided  also,  that  this  pre- 
'^  sent  Act,  or  anything  therein  contained,  or  any  license  or 
''dispensation  hereafter  to  be  made  by  virtue  or  authority 
"  thereof,  shall  not  extend  to  the  repeal  or  derogation  of  the 
"  late  Act  21  Hen.  VIII.  c.  13,  made  the  beginning  of  this 
"  present  Parliament  for  reformation  of  pluralities  of  benefices, 
"  and  for  non-residences  of  spiritual  persons  upon  their  digni- 
''ties  or  benefices,  nor  to  anything  contained  or  mentioned 
''  in  the  said  Act,  nor  that  this  Act  nor  anything  to  be  done 
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^by  authority  thereof^  shall  not  be  taken^  expoanded,  or  in-       1861. 
''terpreted  to  give  license  to  any  person  or  persons  to  have  ^j^a  j^g^^ 

"  any  more  number  of  benefices  than  is  limited  in  the  said       

**Act,  and  that  the  same  Act  for  pluralities  and  non-resi-       ^^^ 

'^  dences  of  benefices,  and  everything  therein  contained,  shall      Taylor 

''  stand  good  and  effectual  in  all  intents,  according  to  the  true  henelf  Wino.) 

'^  meaning  thereof,  anything  in  this  present  Act,  or  any  license 

*'  or  dispensation  to  be  had  by  authority  thereof,  to  the  con- 

"  trary  notwithstanding/'  And  this  statute,  together  with  some 

others,  is  revived  by  the  1  Eliz.  c.  1,  in  these  terms,  that  the 

Act  specified,  ''  and  all  and  every  branches,  words,  and  sen- 

''tences  in  the  said  several  Acts  and  statutes  contained  by  the 

'^  authority  of  this  present  Parliament,  from  and  at  all  times 

''  after  the  last  day  of  this  session  of  Parliament,  shall  be  re- 

"  vived  and  stand  and  be  in  fall  force  and  strength  to  all  in- 

'' tents,  constructions,  and  purposes.'^     By  these  words  the 

whole  statute  was  revived,  and  the  21st  section  was  restored 

to  full  force,  and  that  provided  that  the  21  Hen.  VIII.  c.  13, 

should  stand  good  and  effectual  to  all  intents.      The  28 

Hen.  YITI.  c.  16,  contains  no  such  enactment  with  reference 

to  the  statute  28  Hen.  VIII.  c.  7.     Again  if  the  statute  of 

28  Hen.  VIII.  c.  7,  is  revived,  there  is  nothing  to  limit  that 

revival  to  any  particular  part;  but  it  is  impossible  to  suppose 

that  it  was  intended  to  revive  the  whole,  for  it  made  it  treason 

to  say  that  the  marriage  of  Hen.  VIII.  with  the  Lady .  Anne 

was  valid,  or  that  the  Lady  Elizabeth  was  legitimate. 

This  examination  of  the  statutes  has  led  us  to  the  conclu- 
dusion  that  the  28  Hen.  VIII.  c.  7,  was  repealed  and  has  not 
been  revived,  and  that  the  32  Hen.  VIII.  c.  88,  gives  the  rule 
by  which  we  are  to  judge  whether  parties  may  lawfully  marry 
or  not;  and  that  role  is, — "That  all  persons  be  lawful  that  be 
"not  prohibited  by  God's  law  to  marry ;  and  that  no  reserva- 
"tion  or  prohibition,  Gtod's  law  except,  shall  trouble  or  im- 
peach any  marriage  without  the  Levitical  degrees.''  The 
prohibitions  described  in  the  18th  chapter  of  Leviticus  seem 
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1861.      to  lis  to  assume  that  marriage  is  necessary  to  create  the  de- 
•^P"J22and28  gj^QQ  Qf  affinity  which  makes  a  subsequent  marriage  unlawful 

on  the  ground  of  affinity ;  and  Lord  Coke,  in  his  commentary 

^™**       on  this  statute,  32  Hen.  VIII.  c.  88,  sets  out  a  table  of  the 

Tatlou      prohibited  degrees,  and  according  to  that  table  marriage  is 

herself  WiMo).  necessary  to  create  the  affinity  which  causes  a  second  marriage 

to  be  prohibited.     If  the  marriage  in  question  is  not  within 

the  Levitical  degrees,  is  it  otherwise  contrary  to  (Jod's  law  ? 

No  trace  of  any  decision  to  that  effect  is  to  be  found  in  our 

law-books,  except  the  old  record  of  Alice  Stircheley^s  Case  in 

the  reign  of  Edward  I.,  when  '*  many  divorces  were  in  force 

"  by  the  canon  law  which  were  not  in  force  when  Lord  Coke 

.^^  wrote.'' 

In  Mrs.  Addison's  Case,  McQueen's  Practice  of  the  House 
of  Lords,  477,  594,  Lord  Thurlow,  in  supporting  the  bill  for 
divorce,  relied  on  the  principle  that  by  the  affinity  incident  to 
the  husband's  criminal  conversation  with  his  wife's  sister,  he 
was  in  like  manner  barred  intercourse  with  her  relatives  stand- 
ing within  the  forbidden  degrees  of  that  affinity ;  but  he  did 
not  support  the  proposition  by  any  reference  to  statutes  or  de- 
cisions. Lords  Eldon  and  Rosslyn  said  that  Lord  Thurlow 
had  placed  the  case  in  a  new  light,  and  voted  for  the  bOl 
without  expressly  assenting  to  or  dissenting  &om  what  Lord 
Thurlow  had  said;  that  case  therefore  can  hardly  be  con- 
sidered as  an  authority  on  the  subject. 

If  the  statute  28  Hen.  VIII.  c.  7,  had  been  considered  to 
be  revived,  or  if  the  statute  82  Hen.  VIII.  c.  88,  had  been 
capable  of  receiving  the  construction  now  contended  for,  it 
can  hardly  be  doubted  that  some  suits  for  nullity  of  mar- 
riage on  such  a  ground  would  have  been  instituted  long  ago. 
The  absence  of  any  such  case  is  in  our  judgment  strong  evi- 
dence of  what  has  been  the  general  opinion  as  to  the  state  of 
the  law  on  that  subject,  and  we  think  that  opinion  soimd. 
But  even  supposing  the  question  to  be  doubtful,  we  should 
not  think  ourselves  justified  in  putting  for  the  first  time  upon 
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a  statute  passed  above  three  centuries  ago,  such  a  construction      1861. 
as  would  expose  marriages  to  the  peril  of  impeachment  upon  April  22  and  28 

allegations  the  falsehood  of  which  it  would  be  difficult  to  prove,       

and  so  render  uncertain  the  stattis  of  many  persons  supposing       ^^^^ 
themselves  to  have  been  lawfully  married,  and  rendering  the      Taylor 
issue  of  such  marriages  liable  to  be  bastardized  upon  an  ob-  hend/wiNof. 
jection  which  at  the  time  of  marriage  might  be  wholly  un- 
known to  either  of  the  parents. 

Demurrer  allowed. 


{Btfore  the  Judge  Oedinabt,  on  Motion,) 
Latham  v.  Latham  and  Gethin. 


April  24. 


Latham 

Decree  Nisi  for  Dissolution, — Alimony  pedente  lite. — To  what     Latham 

period  due,  Gethin. 

A  decree  nisi  for  diasolntion  of  marriage,  if  not  appealed  from,  puts  an 
end  to  the  lis  between  the  parties.  AUxaionY  pendente  lite  will  not 
therefore  be  dae  after  the  date  of  the  decree  nisi ;  but  where  the 
husband  moved  to  have  the  decree  made  absolute,  he  being  resident 
in  India,  and  it  appeared  that  a  sum  of  money  was  due  to  the  wife 
on  account  of  alimony  pendente  lite,  the  Court  refused  to  make  the 
decree  absolute. 

Li  this  case  a  decree  nisi  for  dissolution  of  marriage  at  the 
petition  of  the  husband  had  been  made^  and  the  three  months 
having  elapsed^ 

Mr.  Robert  Pritchard  now  moved  the  Court  on  the  usual 
affidavits  to  make  the  decree  absolute. 


Dr.  Swabey :  In  this  case  a  decree  for  ^Xmonj  pendente  lite 
was  made^  and  a  certain  amount  is  now  due.     Mr.  Latham 
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1861 .      has  been  resident  in  India  for  some  time^  and  there  is  no  pro- 

Aprii24.     s^QQi  of  his  return;  if  the  Conrt  makes  the  decree  absolute, 

Lathah      the  woman  will  be  without  remedy  for  what  is  due  to  her 

Latham      ^^^er  the  order  of  the  Court.     This  application  does  not 

AND        depend  upon  the  power  of  showing  cause  against  the  decree 

nisi  given  by  the  23  &  ^  Vict.  c.  144^  s.  7,  but  upon  the  fact, 

that  Mr.  Latham  is  asking  for  a  decree  of  dissolution,  without 

having  obeyed  an  order  of  the  Court,  made  in  the  progress  of 

the  suit. 

JuDOB  Ordinary  :  I  think  what  is  due,  under  the  order  for 
sl&oiouj  pendente  lite,  must  be  paid  before  the  decree  is  made 
absolute.  There  may  be  a  question  as  to  the  period  up  to 
which  it  is  due.  As  I  am  of  opinion  that  the  respondent  can- 
not, under  the  23  &  24  Vict.  c.  144,  s.  7,  show  cause  against 
making  a  decree  nisi  absolute,  in  other  words,  that  the  Us 
between  the  parties  is  at  an  end  when  the  decree  nisi  is  made, 
it  follows  that  the  alimony,  being  in  terms  pendente  lite,  must 
cease  when  the  decree  nisi  is  made.  Up  to  that  date  it  should 
be  paid,  and  I  shall  not  make  the  decree  in  this  case  absolute 
at  present. 
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1861. 
(Brfore  the  Judge  Obdinabt,  on  Motion.)  ^     ^  and  8. 

Jessop  v.  Jessop.  "^^ 

Petition  for  Dissolution  at  suit  of  Wife. — Negative  Answer  of     Jissop. 
Husband. — Intervention  of  Queen's  Proctor. — Plea  of  Col- 
lusion. — Practice. 

Where  the  Queen's  Proctor  obtainB  the  leave  of  the  Court  to  interrene, 
and  pleads  coUosion  between  the  petitioner  and  respondent,  such  plea 
is  a  good  plea ;  but  the  petitioner  is  entitled  to  be  acquainted  with 
the  character  of  the  collusion  intended  to  be  charged,  by  way  of  spe- 
cification or  particulars. 

Dr.  PhxUimore,  Q.C.,  moved  the  Court  under  the  following 
circomstances : — ^This  is  a  petition  by  the  wife  for  dissolution 
of  marriage^  on  the  ground  of  the  husband^s  adultery^  cruelty, 
and  desertion.  The  husband  appeared  and  filed  an  answer, 
denying  these  charges;  and  the  Court  directed  the  cause  to 
be  heard  by  oral  evidence;  it  stands  No.  117  in  the  present 
printed  Ust.  The  Queen's  Proctor  has  obtained  the  leave  of 
the  Court  to  intervene  under  the  direction  of  the  Attorney- 
General.  The  23  &  24  Vict.  c.  144,  s.  7,  directs  that  "  at  any 
"  time  during  the  progress  of  the  cause,  or  before  the  decree 
''  is  made  absolute,  any  person  may  give  information  to  her 
^'  Majesty's  Proctor  of  any  matter  material  to  the  due  decision 
'^of  the  case,  who  may  thereupon  take  such  step3  as  the 
"  Attorney-General  may  deem  necessary  or  expedient ;  and  if, 
''from  any  such  information  or  otherwise,  the  said  Proctor 
^*  shall  suspect  that  any  parties  to  the  suit  are  or  have  been 
'^  acting  in  collusion  for  the  purpose  of  obtaining  a  divorce 
"  contrary  to  the  justice  of  the  case,  he  may,  under  the  direc- 
"  tion  of  the  Attorney-General,  and  by  leave  of  the  Court, 
**  intervene  in  the  suit,  alleging  such  case  of  collusion,  and 
'^retain  counsel  and  subpcena  witnesses  to  prove  it.''  In 
the  present  case  the  plea  of  the  Queen's  Proctor  is  simply 
that  the  petitioner  and  respondent  are  acting  in  collusion. 
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1861.      My  motion  on  behalf  of  the  petitioner  is,  that  the  plea  be 

May  1  and  8.  amended  by  stating  the  nature  of  the  case.    The  words  of  the 

jisssop      section  seem  to  contemplate  some  particulars;  and,  consider* 

J  ^'^        ing  the  wide  powers  given  to  the  Queen's  Proctor,  it  may  be 

necessary,  in  order  that  the  Act  should  not  become  oppressive 

and  unjust  to  suitors,  that  some  such  rule  should  be  observed. 

The  Attomey-General  (Sir  R.  Bethell)  cotUrct :  If  I  am 
called  upon  to  define  the  facts  which  I  am  about  to  prove,  I 
should  rely  upon  the  ordinary  nlle  that  evidence  ought  not  to 
be  pleaded ;  but,  looking  at  the  object  of  the  statute,  it  would 
probably  be  defeated  if  the  motion  were  to  be  complied  with. 
As  to  injustice  to  suitors,  it  is  submitted  that  the  ordinary 
rules  of  proceeding,  as  between  party  and  party,  do  not  apply 
when  the  Legislature  has  entrusted  certain  powers  to  the 
Queen's  Proctor,  a  public  oflicer,  to  be  exercised  for  the  public 
interest,  and  not  at  his  own  discretion  merely,  but  under  the 
direction  of  the  Attomey-Qeneral,  and  with  the  permission  of 
this  Court. 

By  the  Court  :  The  latter  can  hardly  be  considered  an  ad- 
ditional safeguard;  for  in  accordance  with  the  practice  of 
other  courts  in  analogous  matters,  I  should  certainly  hold  it 
sufllcient  if  the  atithority  of  the  Attorney-General  were  alleged, 
and  should  give  leave  as  a  matter  of  course. 

May  8.  Dr.  PhUUmore  in  reply. 

The  Judge  Ordinary:  With  reference  to  amending  the 
plea,  by  stating  evidence  or  the  facts  on  which  the  collusion 
is  supposed  to  be  founded,  it  is  quite  out  of  question.  As 
to  oppression,  I  think  the  Legislature  has  guarded  against 
that  by  putting  it  in  the  hands  of  a  public  officer.  My  diffi- 
culty is  this :  collusion  is  not,  like  condonation,  a  well  onder- 
/stood  term;  it  may  be  by  keeping  back  evidence  of  what 
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would  be  a  good  answer^  or  by  agreeing  to  set  up  a  false  case.      1861. 
I  am  in  doubt  whether  the  nature  of  the  collusion  ought  not  Mayland  8. 
to  be  stated  in  general  terms.    I  will  take  time  to  oonsider^      Jessop 
for  it  is  a  matter  of  some  importance. 

Cur.  adv.  vuU. 


V. 

Jsssop. 


The  Judge  Ordinary  :  In  this  case  I  think  it  is  hj  no 
means  necessary  to  state  the  facts  that  are  intended  to  be 
proved;  but  the  character  of  the  collusion  pleaded  should 
be  given  as  by  way  of  particulars ;  whether,  for  instance,  it  is 
meant  that  a  sham  case  has  been  set  up,  or  that  the  parties 
are  acting  in  concert  to  prove  a  real  one.  I  reject  the  applica- 
tion to  amend  the  plea;  the  petitioner  can  then  come  before 
me  on  summons,  and  ask  for  specification. 


Mays. 


{Btfore  the  Judge  Obdinabt,  on  Demurrer.) 

Burroughs  v.  Burroughs. 

Wif^8  Suit  for  Restitution. — Plea,  reasonable  suspicion  of 
Adultery. — Demurrer. 

19'othing  can  be  pleaded  in  bar  to  a  petition  for  restitution  of  conjugal 
rights  bat  what  would  entitle  the  respondent  to  a  sentence  of  judicial 
separation. 

This  was  a  question  arising  on  a  plea  in  answer  to  a  suit  for  re- 
stitution of  conjugal  rights,  brought  by  the  wife.  The  husband^s 
answer  alleged  a  reasonable  cause  of  separation,  ^^  by  reason, 
^'  first,  that  the  said  A.  M.  F.  B.  has  given  the  respondent  just 
''  cause  for  a  strong  and  reasonable  suspicion  that  she  has  been 
^  guilty  of  adultery,  inasmuch  as  she  has,  on  divers  occasions 
^'  throughout  the  year  1860,  against  the  wish  and  in  spite  of 
''the  remonstrance  of  the  respondent,  clandestinely  taken 


May  15. 
BmutouoHB 

V. 
BUBBOUOHS. 
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1861.      '^  walks  with,  and  received  visits  from  a  person  named  B.  S., 

^*y  ^^'      "  at  her  own  house  at  S.,  in  the  county  of ,  notwithstand- 

BuRBouoHs  ^^  ing  that  she  wdl  knew  that  by  reason  of  scandalous  reports 
BuERouoHs.  "  respecting  her  and  the  said  B.  S.,  the  respondent  had  for- 
^' bidden  him  to  enter  his  house,  or  to  speak  to  the  said 
"A.  M.  F.  B/' 

The  answer  contained  other  pleas,  allying  acts  of  adultery, 
and  prayed  to  reject  the  prayer  of  the  petitioner,  and  further 
to  decree  that  the  respondent  may  be  judicially  separated  from 
the  said  petitioner. 

Demurrer  to  the  first  plea,  on  the  ground  that  a  strong  and 
reasonable  suspicion  of  guilt  of  adultery  is  no  bar  to  the  de- 
cree of  restitution  of  conjugal  rights  prayed  in  the  petition. 
Joinder  in  demurrer. 

Dr.  Swabey  in  support  of  demurrer :  It  will  hardly  be  ccm- 
tended  that  a  suspicion  of  adultery  is  sufficient  to  found  a  de- 
cree of  judicial  separation ;  but  the  prayer  of  the  answer  is 
twofold,  and  it  will  be  said  that  the  plea  is  sufficient  to  sup- 
port the  first  branch  of  the  prayer,  namely,  to  dismiss  the  pe- 
tition, though  not  ground  for  the  further  decree.  It  is  sub- 
mitted however  that  the  real  principle  is,  that  nothing  can 
'  be  pleaded  in  bar  to  a  suit  for  restitution  but  what  would  en- 
title the  respondent  to  a  judicial  separation,  or  under  the  old 
system  to  a  divorce  d,  mensd  et  thoro;  for  in  such  suits  as 
these  the  22nd  section  of  the  Divorce  Act  requires  the  Court 
to  act  as  far  as  may  be  on  the  principles  of  the  Ecclesiastieal 
Courts.  The  principle  was  clearly  established  in  the  last  cen- 
tury, Baber  v.  Baber,  MS.  note.  Arches,  a.d.  1727: — ^''B.  calls 
^^  her  husband  in  a  cause  of  restitution  of  conjugal  rights;  the 
"  husband  refused  to  take  her  home,  and  offered  an  allegation 
^'  wherein,  among  other  things,  frowardness  of  temper,  etc., 
^'  he  pleaded  an  elopement  and  discreditable  way  of  living,  and 
'^  that  they  had  for  some  time  lived  separately  by  agreement ; 
"  that  she  had  run  very  much  in  debt,  which,  if  he  took  her 
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^'home  again^  he  would  be  obliged  to  pay.  The  Chancellor  1861. 
"  of  London  rejected  this  allegation,  and  the  Dean  of  the  M^J^^- 
"  same  opinion,  because  no  act  was  laid  for  which  the  Court  bubrouohs 
"  could  separate/^  To  the  same  effect  is  the  case  of  Holmes  -^^^^^^^^^ 
y.  Holmes,  2  Lee,  116,  in  which  Sir  George  Lee^s  sentence 
was  confirmed,  on  appeal,  by  the  delegates.  All  cases  since 
that  date  in  which  the  principle  has  been  discussed  or  referred 
to,  when  examined,  show  that  it  has  never  been  departed  from 
in  the  final  decision  of  any  suit.  Li  some  cases,  as  in  Morti- 
mer y.  Mortimer y  2  Consist.  810,  the. remarks  of  the  learned 
judges  may  be  explained  by  reference  to  the  rules  of  eyidence 
in  those  courts,  by  which  they  were  forbid  to  pronounce  a  sen- 
tence on  the  uncorroborated  evidence  of  a  single  witness  (see 
Eva$u  y.  Evans,  8  N.C.  416),  or  to  act  on  the  uncorroborated 
confession  of  a  defendant,  however  clear  and  undoubted  (1  Card. 
Syn.  224,  807) ;  in  other  words,  judges  have  intimated  that 
they  might  take  into  consideration  an  answer  proved  by  such 
evidence,  though  the  rule  of  law  would  hinder  their  acting  on 
the  allegations  of  a  plaintiff  so  proved;  but  they  have  never 
said  that  the  facts  admissible  in  answer  might  be  other  than 
those  on  which,  if  proved  by  legal  evidence,  a  positive  sentence 
might  have  been  founded.  The  admission  of  the  allegation 
in  Molony  v.  Molony,  2  Add.  249,  led  to  no  decision  on  the 
point  of  law.  Westmeath  v.  Westmeath,  2  Ha^.  57,  Sup. ; 
Dysart  v.  Dysart,  8  N.C.  869;  Simmons  v.  Simmons,  5  N.C. 
880;  Moore  v.  Moore,  8  Moore's  P.  C,  were  also  cited. 

It  cannot  be  said  that  the  legal  principle  is  altered,  because 
its  application  is  enlarged  by  the  fact  that  desertion  for  two 
years  and  upwards  is  by  the  statute  a.  new  ground  for  judicial 
separation,  and  as  such  might,  it  is  presumed,  be  pleaded  in 
bar  to  a  suit  for  restitution.  If  the  Court  however  feels  that 
it  has  a  discretion  in  the  matter,  it  will  consider  the  effect  of 
putting  an  issue  on  such  a  plea  before  a  jury,  and  the  uncer- 
tainty it  would  introduce  into  the  whole  law  relating  to  the 
matter. 
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1861.  Xing  Street,  Sydney,  on  the  28rd  of  December,  1859,  but 
*^  '  that  on  the  10th  of  January,  1860,  an  appearance  was  entered 
Cox  for  the  respondent  by  Messrs.  Pawle,  Belfrage,  and  Asprey,  of 
Cox.  "^i  ^^^  I^^>  Strand,  a  date  at  which  thay  did  not  and  could 
not  know  that  the  citation  had  been  served ;  that  on  the  10th 
of  January,  1860,  Charles  Birch  Crisp,  who  was  then  a  derk 
of  the  said  Messrs.  Pawle  and  Co.,  and  acting  as  such  at  their 
office  in  New  Inn,  made  an  affidavit  describing  himself  as  of 
his  private  residence,  and  giving  the  addition  of  gentleman, 
to  found  an  order  for  the  examination,  on  behalf  of  the  peti- 
tioner, of  a  necessary  witness,  who  was  then  staying  in  Alders- 
gate  Street,  and  was  about  to  leave  for  Melbourne ;  that  an 
order  was  obtained  on  the  said  affidavit,  and  the  witness  ex- 
amined by  Mr.  Bushby  for  the  petitioner,  and  cross-examined 
by  Mr.  Belfrage  of  the  said  firm  on  behalf  of  the  respondent ; 
that  Charles  Birch  Crisp  had  almost  throughout  the  suit  con- 
ducted the  proceedings  on  behalf  of  the  petitioners,  by  atten- 
dances in  the  registry  to  obtain  information  as  to  the  course 
of  proceedings,  and  to  file  papers  on  behalf  of  the  petitioner, 
he  being  all  that  time  derk  of  the  respondent's  attorneys; 
that  Horatio  Nelson  Powell  left  this  country  in  the  autumn 
of  1860  for  Australia. 

In  support  of  the  decree  ntM  being  made  absolute,  affidavits 
had  been  filed  by  Mrs.  Cox,  Mr.  Pawle,  Mr.  Crisp,  and  Mr. 
Lovesy. 

From  these  affidavits  it  appeared  that  Mr.  Pawle  had  acted 
as  the  solidtor  of  Mr.  Cox  before  he  left  England,  and  was 
intimate  with  both  parties ;  that  by  his  advice  Mrs.  Cox  ac- 
companied her  husband  to  Australia  in  spite  of  previous  mis- 
conduct on  his  part;  that  in  May,  1857,  in  Australia,  she 
obtained  oounsd's  opinion  at  Mdboume  with  respect  to  the 
petition,  and  in  consequence  of  that  left  for  England,  pre- 
viously giving  her  husband  notice  in  writing  (as  advised  by 
oounsd)  of  her  intention  of  petitioning;  that  on  her  arrival 
in  England  she  went  to  Mr.  Pawle,  who  advised  her  to  em- 
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idoy  Mr.  Powell,  of  Gray's  Inn;  that  Mr.  Pawle  received  a      1861. 
letter  firom  Cox  in  October,  1859,  authorizing  him  to  appear      ^'^  ^^' 
to  the  petition,  bat  not  instructing  him  to  oppose  it  (this  ac-        Cox 
counted  for  the  appearance  being  entered  before  it  could  be        q^'^ 
known  that  the  citation  was  served) ;  that  Powell  was  a  friend 
of  Mr.  Pawle's,  new  to  London  practice,  and  was  in  the  habit 
of  consulting  Mr.  Crisp,  the  latter's  managing  derk,  in  the 
conduct  of  his  business ;  that  on  Powell  leaving  the  country 
for  Australia,  his  business  and  all  his  papers  were  transferred 
to  Mesfiors.  Pawle  and  Co.,  who  directed  Crisp  to  place  the 
petitioner's  papers  in  the  hands  of  Mr.  Lovesy,  who  had  not 
thought  it  necessary,  as  the  case  was  ready  for  hearing  when 
transferred  to  him,  to  alter  the  solicitor's  name  on  the  re- 
cord. 

On  this  state  of  facts,  Mr.  Phipson  submitted  that  there 
was  abundant  ground  for  the  intervention  of  the  Queen's 
Proctor,  and  left  the  matter  in  the  hands  of  the  Court. 

Dr.  Deane,  Q.C.  {Mr.  Btufhby  with  him),  for  the  petitioner. 

Dr.  PhiUimore,  Q.C.,  for  the  respondent. 

Bt  the  Court  :  I  have  already  intimated  that  it  is  not  a 
case  of  collusion,  and  I  am  not  sure  what  right  you  have  to 
be  heard. 

Dr.  PhiUimore :  As  to  costs,  I  apprehend.  Under  23  &  24' 
Vict.  c.  144,  s.  7,  the  Court  has  the  power  to  order  the  costs 
of  the  Queen's  Proctor's  intervention  to  be  paid  by  the  par- 
ties, or  such  of  them  as  it  shall  see  fit;  and  by  the  15th  rule 
(the  11th  of  January,  1860),  a  respondent  having  entered  an 
appearance  may  be  heard  in  respect,  among  other  things,  of 
any  questions  as  to  costs  of  suit. 
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1861. 

May  80. 

Cox 

V. 

Cox. 


The  Judge  Ordinary:  I  am  not  all  surprised  that  the 
Attorney-Greneral  intervened ;  the  mode  in  which  the  suit  was 
conducted  was  likely  to  excite  suspicion.  I  think  the  attor- 
ney's derk  was  not  justified  in  describing  himself  as  he  did 
in  the  affidavit ;  because  no  doubt  the  object  was  to  conceal 
from  the  Court  and  its  officers  that  he  was  acting  on  both 
sides.  There  seems^  however^  no  ground  of  complaint  against 
Mrs.  Cox,  and  I  do  not  think  that  Mr.  Cox  has  acted  irregu- 
larly in  the  matter.  There  is  no  ground  for  condemning  him 
in  the  costs  of  the  intervention.  The  Queen's  Proctor's  costs 
will  therefore  be  costs  of  his  office,  and  I  make  the  decree  for 
dissolution  absolute. 


June  4  and  7. 


Mills 

V. 

Mills. 
Pollack 

V. 

Pollack  and 
Dbane  and 
M'Namaka. 


(Brfore  the  Judge  Obdinabt.) 

Mills  v.  Mills. 

Pollack  v.  Pollack  and  Deane  and  M'Namara. 

Evidence  of  Witnesses  resident  abroad  taken  under  Commis- 
sum, — Proof  of  Absence  from  Jurisdiction. — Practice. 

Proof  to  satisfy  the  Court  that  a  witness  whose  evidence  has  been  taken 
abroad  under  a  commission  is  out  of  the  jurisdiction  when  the  evi- 
dence is  tendered,  may  be  less  stringent  when  the  witness  is  resident 
abroad,  than  when  the  evidence  has  been  taken  of  a  witness  going 
out  of  the  jurisdiction  for  a  temporary  purpose ;  and  where  the  affi- 
davit to  found  the  order  for  the  commission  had  stated  that  the  ob- 
ject was  to  examine  A.  B.  resident  abroad,  and  the  summons  was 
served  on  the  co-respondents,  the  Court 

Held,  that  the  presumption  was  that  the  witness  continued  abroad,  un- 
less the  contrary  were  shown,  and  allowed  the  evidence  to  be  used. 

Dr.  PhUlimore,  Q.C.,  and  Mr.  Mundell,  for  Mrs.  MiUs^the 
petitioner^  the  husband  not  appearing,  tendered  evidence  of 
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witnesses  taken  under  commission.     The  20  &  21  Vict.  c.  83^       1861. 
s.  47,  ^ves  the  Divorce  Court  the  same  power  in  respect  of  ^^^  ^  "^^  '^' 
issuing  commissions^  etc.,  for  examination  of  witnesses  as  the       milu 
statutes  18  Geo.  III.  c.  68,  and  1  Will.  IV.  c.  22,  give  the      j^,^^^ 
courts  of  common  law.    By  sect.  10  of  the  latter  Act  no  ex-     Pollack 
amination  or  deposition  to  be  taken  by  virtue  of  this  Act  shall  Pollack  anb 
be  read  in  evidence  at  any  trial  without  the  consent  of  the   S'N^Luu* 
party  against  whom  the  same  may  be  offered,  imless  it  shall 
appear  to  the  satisfaction  of  the  judge  that  the  examinant  or 
deponent  is  beyond  the  jurisdiction  of  the  Court,  or  dead,  or 
unable  firom  permanent  sickness  or  other  permanent  infirmity 
to  attend  the  trial. 

Thb  Judos  Orbinaby:  I  have  always  understood  the 
practice  to  b^,  that  when  the  evidence  of  persons  permanently 
residing  abroad  has  been  taken  under  commission,  but  slight 
proof  of  their  continuance  abroad  is  required.  The  presump- 
tion rather  is,  that  their  residence  abroad  continues.  It  is 
different  when  a  person  about  to  go  abroad  for  a  temporary 
purpose  is  examined  under  commission  or  on  account  of  ill- 
ness. Then  clear  proof  of  the  absence  from  the  jurisdiction  or 
of  the  continuance  of  the  illness  is  required. 

Dr.  Swabey  for  the  petitioner  Mr.  Pollack. 

Mr.  Merewether  and  Mr.  (yOowd  for  the  co-respondent 
Deane. 

Counsel  for  the  petitioner  tendered  evidence  of  a  witness 
taken  xmder  commission  at  Eonigsberg,  in  Prussia,  and  called 
a  clerk  of  solicitor  for  petitioner,  who  produced  a  letter  re- 
ceived by  post  with  the  Eonigsberg  post-mark,  and  some  date 
in  May,  1861,  purporting  to  be  written  to  the  solicitor  by  the 
witness.  The  clerk  said  he  had  inspected  the  signature  of  the 
witness  to  the  deposition,  and  it  appeared  to  be  the  same. 

VOL.  II.  Y 
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1861.  ^HE  Judge  Ordinary  :  He  does  not  know  the  handwriting. 

Jnnc  4  and  7.  It  carries  the  matter  no  further.     Parties  should  come  better 

^^       prepared  on  such  points.     I  have  been  looking  at  the  papers 

V-         filed  in  this  case,  and  I  find  that  the  affidavit  on  which  the 
Mills. 
Pollack     order  for  a  commission  was  made  states  that  the  object  of  the 

Pollack  avd  commission  was  to  examine  a  witness  resident  abroad^  and  the 

DcANE  ANT)   summons  to  attend  on  the  application  for  the  commission  was 
M'Naxaba.  '  .  , 

served  on  the  solicitors  for  both  co-respondents.     As  they  did 

not  deny  that  the  witness  was  then  resident  abroad^  I  must 

take  it  that  she  was  so  resident,  and  the  presumption  is,  that 

she  remains  abroad  till  the  contrary  is  shown.     I  think  this 

is  sufficient  to  let  in  the  evidence. 


r 
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Johnson  v.  Weldt.  1861. 

April  24. 
Practice, — Affidavit  of  service  on  a  minor. — Guardian.  — t 

Johnson 

An  affidavit  that  a  minor  was  served  with  a  citation  in  the  presence  of      yf^^ 
A.,  his  goardian,  should  go  on  to  show  how  A.  became  his  guardian. 

Dr.  Spinks  moved  that  administration  of  the  effects  of 

Weldy,  deceased,  should  be  granted  to  a  creditor.    The 

deceased  died  intestate^  leaving  a  widow  and  one  son,  a  minor. 
The  widow  had  beien  personally  served,  and  so  had  the  son, 
W.  H.  Weldy,  in  the  presence  of  Ann  Hyde,  his  guardian. 
No  appearance  had  been  entered. 

Sir  C.  Cresswell  :  The  affidavit  of  service  is  insufficient : 
it  states  that  the  minor  was  served  with  the  citation  in  the 
presence  of  Ann  Hyde,  his  guardian ;  but  it  does  not  show 
how  she  became  his  guardian.  It  must  be  amended  so  as  to 
show  to  the  satisfaction  of  the  Registrar  how  she  became 
guardian.     When  that  has  been  done  the  grant  may  issue. 


VOL.  II. 
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1861. 
April24antl27.  -r      ^      ^       i       #. -r,  -r-r  ^  ,i  iv 

In  the  Goods  of  Henry  Hart  Coleman  (deceased). 

In  the  Goods  of 

Henry  Haet  Probate.— Erasure. 

Coleman. 

Wliere  the  name  of  one  of  the  attesting  witnesses  to  a  will  was  written 
on  an  erasure,  but  it  appeared  that  the  will  had  been  duly  executed 
and  attested,  and  that  subsequently  the  attesting  witness's  name  had 
been  erased  by  the  testator,  and  had  at  his  request  been  re-written 
by  the  attesting  witness,  the  Court,  on  motion,  granted  probate  to 
the  widow  on  affidavit  that  she  and  two  infant  children  were  the  only 
persons  entitled  in  distribution,  and  that  notice  had  been  given  to  the 
children. 

Henry  Hart  Coleman  died,  leaving  a  will,  dated  the  17th  of 
August,  1854,  whereof  he  appointed  his  wife  sole  executrix. 

The  two  attesting  witnesses  proved  the  due  execution  of  the 
will ;  part  of  the  signature  and  address  of  one  of  the  attesting 
witnesses  appeared  to  have  been  written  on  an  erasure;  that 
witness,  who,  with  the  other,  deposed  to  the  due  execution  of 
the  will,  stated  that  he  was  accustomed  to  wear  spectacles,  but 
that  he  was  without  them  when  he  attested  the  will ;  that  a  day 
or  two  afterwards  he  saw  the  testator,  who  told  him  that  be  had 
written  his  name  and  address  very  badly,  and  that  he  was 
ashamed  of  it ;  that  the  testator  then  scratched  out  part  of 
his  name  and  address,  and  told  him  to  re-write  it,  and  that  he 
accordingly  did  so  in  the  testator's  presence. 

Dr.  Spinks  now  moved  that  probate  of  the  will  should  be 
granted  to  the  widow  of  the  deceased.  The  will  having  been 
duly  executed,  is  not  invalidated  by  what  was  subsequently  done : 
{Playne  v.  Scriven,  7  N.C.  122.)  In  that  case  the  wiD  was  duly 
executed,  but  the  name  of  one  of  the  subscribed  witnesses,  a 
legatee  under  the  will,  was  afterwards  struck  out  to  preserve 
her  legacy ;  and  a  second,  but  imperfect,  execution  then  took 
place.  The  will  was  held  good  on  the  first  execution,  as  the 
subsequent  erasure  was  without  intention  to  revoke. 
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Sir  C.  Cresswsll:  I  doubt  whether  I  ought  not  to  give       1861. 
the  next  of  kin  and  parties  entitled  in  distribution  an  opportu-  Apriis^4and27. 
nity  of  contesting  the  will,  if  they  think  fit.     In  Playne  v.  j^  the  Goods  of 
Scriven  the  name  of  the  attesting  witness  was  struck  through,  Henry  Hakt 
but  remained  visible.     In  this  case  the  testator  erased  it.     If 
the  signature  had  been  cut  ofi^  or  the  will  burnt,  it  would  have 
operated  as  a  revocation.     I  think  I  ought  not  to  grant  pro- 
bate, unless  the  persons  who  would  be  entitled  in  case  of  an 
intestacy  have  notice  of  the  application. 

Dr.  Spinks :  The  widow  who  applies  for  probate  and  her 
infant  children  are  the  only  persons  entitled  in  distribution. 

Sib  C.  Crbsswell  :  I  must  have  an  affidavit  of  that  before 
I  grant  probate. 

Dr.  Spinks  renewed  the  motion  on  an  affidavit  that  the     April  27. 
widow  and  her  two  infant  children  were  the  only  persons 
entitled  in  distribution,  and  that  notice  of  the  motion  had 
been  given  to  the  next  of  kin  (the  two  children). 

Sir  C.  Cbesswell  granted  probate. 


In  the  Goods  of  Solomon  Mendes  Da  Silva  (deceased).         jniy  n. 

Probate.— Conditional  Codicil.  '°  ^^^  ^^^  o^ 

Solomon 

Mendes  da 

A  codicil  expressed  to  take  effect  only  upon  an  event  which  does  not  Silya. 

happen,  republishes  a  will  to  which  it  refers  by  date,  and  is  on  that      s^^i^ 

fiTonnd  entitled  to  probate.  ^    -'  ^    .r  • 

2-^'^-^>^ 

The  deceased  in  this  case  died,  leaving  a  will  bearing  date  - 

the  18th  of  May,  1861,  and  a  codicil  dated  the  23rd  of  May,    ^^y 
1861,  expressed  as  follows : — "  This  is  a  codicil  to  the  last  will  3*^  \  ^  ^4^ 
'^and  testament  of  me,  Solomon  Mendes  da  Silva,  formerly  of 

z2 
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1861.      ''Jamaica,  but  now  of  Cheltenham,  in  the  county  of  Glon- 
JulyU.      '^cester,  which  will  bears  date  May  18,  1861 :  Now  I  make 
la  the  Goods  of"  ^^^s  codicil  to  take  effect  only  in  case  I  survive  my  dear  wife, 
Solomon        a  g^rah  Mcndes  da  Silva,  but  not  otherwise :  therefore,  in  case 
Silva..  "  I  survive  my  dear  wife,  I  give  and  bequeath,"  etc.     The  de- 

ceased died  in  the  lifetime  of  his  wife. 

Dr.  Spinks  now  moved  for  probate  of  the  will  and  codicil  to 
be  granted  to  the  executors  named  in  the  will.  In  the  Registry 
the  objection  had  been  made  that  probate  of  the  codicil  could 
not  be  granted,  as  it  was  contingent  upon  the  deceased  surviv- 
ing his  wife,  an  event  which  had  not  happened. 

Sir  C.  Cresswell  :  I  think  that  the  executors  are  entitled 
to  probate  of  the  codicil,  as  well  as  of  the  will ;  for  although 
the  codicil  is  conditional,  it  would,  I  imagine,  have  the  effect 
of  republishing  the  will,  or  of  making  the  will  valid,  if  it  had 
not  been  duly  executed. 

I  think,  therefore,  that  probate  should  be  granted. 

Probate  granted. 

(Note. — ^But  see  Lord  ffardtoioke^s  retnarhs  in  Parsons  v.  Lanoe, 
1  Ves,,  s&n.,  190.) 


Jttlj  24.  In  the  Ooods  of  Hugh  Stacfoole  (deceased). 

Hugh  w°^^^»*«»«^«^*^^  Bond.— Amount  of  Penalty.— 20  and  21  Vict. 
^oLi.  c.  77,  *.  82. 

Where  letters  of  administration  were  granted  merely  to  enable  a  per- 
sonal representative  of  the  deceased  to  execute  a  formal  release  to  the 
tmstee  under  a  marriage-settlement,  the  Court  allowed  the  property 
to  be  sworn  under  £20. 

Hugh  Stacpoole  died  in  1840.    Upon  his  marriage  a  set- 
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tiement  was  made  of  two  sums  of  £10^411.  4«.  2d.,  and      1861. 
£1,400,  the  interest  to  be  paid  to  his  wife  for  life,  and  at  her      Jolj  24. 
death  the  principal  to  be  divided  among  the  children  of  the  .    ,   ^ 
marriage,  and  in  default  of  children  to  go  to  such  persons  as  Hugh  Stac- 
the  husband  should  by  deed  or  will  appoint.     There  were  no 
children  of  the  marriage.     Hugh  Stacpoole  made  his  will  in 
1838,  leaving  various  legacies  of  his  own  property,  and  ap- 
pointing the  trust  property  to  a  great  many  parties.     He 
appointed  William  Henry  Stacpoole,  George  Westropp,  and 
Michael  Stacpoole,  his  executors.   They  proved  the  will,  paid 
the  debts,  and  distributed  all  the  property.     They,  then  died 
at  various  intervals,  each  leaving  a  will,  which  was  proved  in 
Ireland  but  not  in  England,  their  respective  representatives 
being  Emma  Westropp,  Jane  Stacpoole,  and  Charlotte  Har- 
rison (formerly  Charlotte  Stacpoole). 

The  testator's  widow  died  in  1859,  and  the  surviving  trustee 
under  the  settlement  was  willing  to  distribute  the  moneys 
standing  in  his  name  among  the  numerous  appointees  under 
the  will ;  but  was  advised  he  could  not  do  so  safely  without 
having  a  discharge  from  the  representative  of  the  testator. 

Mr.  Geary  moved  for  letters  of  administration  with  the  will 
annexed  of  the  unadministered  property  of  the  deceased  to 
be  granted  to  Octavius  O^Brian,  an  assignee  of  one  of  the  ap- 
pointees under  the  will,  for  the  purpose  of  giving  the  trustee 
such  discharge ;  and  as  the  representative  so  appointed  would 
not  touch  the  money,  he  moved  under  the  82nd  section  of  the 
Act,  that  the  Court  would  direct  the  administration  bond  to 
be  for  a  nominal  sum,  citing  Re  Gent,  1  Swab.  &  Trist.  54. 

Sir  C.  Cresswell  :  I  think  the  property  may  be  sworn  at 
a  nominal  sum.  The  interest  of  the  personal  representative,  as 
he  will  not  touch  the  money,  is  surely  nominal.  Let  him 
swear  that  the  property  to  be  administered  is  under  £20,  and 
that  will  obviate  any  difficulty. 
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1861.  In  the  Goods  of  Charles  Whiston  (deceased). 

April  24. 

Administration. — Practice, — Isk  of  Man  grant. 

Steele  AND     ^  *'^®  ^®^®  ^^  "M^^n,  officers  called  "  Sumners"  are  appointed  in  each 
AwoTHER,  parish  by  the  Bishop  of  the  diocese,  whose  duty  it  is  (inter  alia)  to 

Chari  es*         **^®  ^^^  themselves  grants  of  administration,  with  the  wills  annexed, 
AVhiston.  in  the  event  of  ezecators  refusing  to  act,  or  being  unable  to  give  se- 

curity  to  the  Ecclesiastical  Court  of  the  diocese. 
A.  died  in  the  Isle  of  Man,  leaving  a  will,  whereof  be  appointed  exe- 
cutors. The  executors  being  unable  to  give  security  to  the  Ecclesias- 
tical Court  of  the  diocese,  administration  with  the  will  annexed  was 
then  granted  to  B.,  Sumner  for  the  parish  in  which  A.  died. 
The  executors  having  been  cited  and  not  appearing,  the  Court,  upon  an 
affidavit  as  to  the  circumstances  under  which  the  grant  was  made  to 
B.,  and  upon  B.'s  consent  being  filed  in  the  Eegistry,  granted  admi- 
nistration with  the  will  annexed  to  the  residuary  legatee. 

Charles  Whiston,  late  of  Douglas,  in  the  Isle  of  Man,  died 
on  the  26th  of  March,  1860,  leaving  a  will,  bearing  date  the 
4th  of  March,  1860,  whereof  he  appointed  John  Steele  and 
Edward  Cain  (the  defendants)  executors,  and  Sarah  Cubbon 
*  (the  plaintiff)  residuary  legatee.     On  the  20th  of  April,  1860, 
letters  of  administration,  with  the  will  annexed,  were  granted  by 
the  Archidiaconal  Court  of  the  Isle,  and  diocese  of  Sodor  and 
Man,  to  John  Moore,  Sumner  of  the  deceased's  parish,  the  exe- 
cutors not  being  prepared  with  pledges  as  required  by  the  said 
Court.    An  official  copy  of  the  said  letters  of  administration, 
under  the  hand  and  seal  of  the  Archdeacon  of  the  Isle  of  Man 
and  diocese  of  Sodor  and  Man,  had  been  brought  into  the  Re- 
gistry.  A  citation  had  been  issued  by  Sarah  Cubbon,  and  served 
upon  the  executors,  calling  upon  them  to  accept  or  refuse  pro- 
bate, or  show  cause  why  letters  of  administration,  with  the  will 
annexed,  should  not  be  granted  to  her.    The  executors  had  not 
appeared. 

Pr.  Spink8  moved  that  letters  of  administration,  with  the 
said  will  annexed,  of  the  personal  estate  and  effects  of  the  said 
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deceased  should  be  granted  to  Sarah  Cubbon^  as  residuary       1861. 
legatee.  April  24. 

Cub BON 

Sib  C.  Cresswell  directed  that  the  motion  should  stand  „       ^• 

Steele  and 

over  in  order  that  some  explanation  should  be  given  as  to  the  Anotheb. 
rights  of  the  person  to  whom  the  Isle  of  Man  grant  was  made,  charles 
and  that  notice  of  the  application  by  Sarah  Cubbon  should  be  ^h'ston. 
given  him. 

Dr.  Spinks  now  renewed  the  motion  upon  an  affidavit  of  July  24. 
Samuel  Harris^  as  to  the  rights  of  John  Moore,  under  the  Isle 
of  Man  grant,  and  upon  John  Moore's  consent,  that  the  grant 
should  be  made  to  Sarah  Cubbon,  having  been  filed  in  the  Re- 
gistry. The  affidavit  of  Samuel  Harris  stated  that  he  was 
Sumner-General  for  the  diocese  of  Sodor  and  Man,  and  that 
he  was  appointed  by  the  Bishop  of  the  diocese ;  that  he  had  a 
Sumner  in  every  parish  in  the  island,  who  acted  as  his  depu- 
ties in  their  respective  parishes, -and  that  John  Moore  was  his 
deputy  for  the  parish  of  Braddon,  in  which  parish  the  town  of 
Douglas  is  situate ;  that  it  was  his  duty  and  the  duty  of  the 
deputies  to  take  upon  themselves  all  disputed  grants  of  admi- 
nistration of  descendants  estates  in  the  island,  and  also  of  ad- 
ministrations with  the  wills  annexed,  in  the  event  of  executors 
refusing  to  act,  or  neglecting  or  being  unable  to  give  security 
to  the  Ecclesiastical  Court  of  the  Diocese,  or  until  the  next  of 
kin  or  parties  beneficially  interested  in  descendants'  estates 
came  forward  to  take  out  administration  or  take  probate; 
that  the  executors  named  in  the  will  of  the  said  C.  Whiston, 
deceased,  not  being  prepared  with  pledges  as  required  by  the 
Ecclesiastical  Court,  administration  with  the  will  annexed  was, 
at  an  Ecclesiastical  Court  holden  in  Douglas,  granted  to  John 
Moore,  in  his  capacity  of  Siimner  of  Braddon. 

Sir  C.  Cresswell  granted  the  motion. 

Motion  granted. 
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1861. 
}iov.6&7  Staines  v.  Stewart  and  Jones. 

and  Dec.  8. 

Brfore  Sir  C.  Cresswell,  without  a  Jury. 


^'  Revocation  of  Will. — Evidence  of  Declarations  of  Deceased 

Stkwartano 


Staikes 

V. 
KWART  A.N1^ 

Jones.  after  alleged  Act  of  Revocation. — Death  of  Plaintiff  after 

^^  Cause  heard  and  before  Judgment. — Practice. 

t^^$<«^^/^\.  Direct  evidence  of  an  act  of  revocation  by  the  testator.    Moral  cha- 

^^k.c^^*^^*-^^\  racter  of  the  witnesses.    Inconsistency  and  improbability  of  their 

/JD  Jir^  y  \         story.    Defecit probatio. 

^       On  an  issue  as  to  the  revocation  of  a  duly  executed  will,  evidence  of 
fl44>^/UjhfCt^  declarations  of  the  deceased  (to  the  effect  that  he  had  made  a  will,  but 

L  /.    / i  A    5   X.I&     ^^  destroyed  it)  subsequent  to  the  date  of  the  alleged  revocation, 
f^  was  held  to  be  inadmissible,  as  falling  within  the  principle  laid  down 

in  Doe  v.  Palmer,  16  Q.  B.  747. 
The  plaintiff  dying  after  the  case  had  been  argued  before  the  Court 
but  before  judgment,  the  Court  suspended  its  judgment  till  a  per- 
sonal representative  of  the  plaintiff  made  himself  a  party  to  the  re- 
cord. 

This  was  a  question  as  to  the  revocation  of  a  will  which 
was  admitted  to  have  been  duly  executed  by  M.  W.  Staines,  the 
father  of  the  plaintiff,  on  the  7th  of  October,  1858.  The  plain- 
tiff, the  only  child  of  the  deceased,  had  cited  Messrs.  Stewart 
and  Jones,  the  executors  named  in  the  will,  to  propound  the 
paper  writing  brought  into  the  registry,  and  alleged  by  the 
plaintiff  to  have  been  revoked  by  the  deceased,  if  they  should 
think  fit  so  to  do.  The  case  was  heard  before  Sir  C.  Cress- 
well  without  a  jury. 

I>r.  Deane,  Q.C.,  Dr,  Spinks  and  Mr.  Macnamara  for  the 
plaintiff. 

Dr.  Phillimore,  Q.C.,  and  Dr.  Swabey  for  the  defendants. 

Evidence  was  given,  as  more  fully  stated  in  the  judgment, 
of  the  cutting  and  tearing  of  the  will  by  the  decea'sed  in 
August,  1860.  In  the  following  November  he  was  in  lodg- 
iugs  in  Bristol,  where  \x^  died  under  an  assumed  name  on  the 


[, 
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16th  of  December^  1860.  The  lodging-house-keeper  was  pro-      1861. 
dnced  as  a  witness  on  behalf  of  the  plaintiff,  and  deposed  that    ^ov.  6  &  7 

*^  *^  and  Dec.  8. 

in  a  conversation  which  she  had  with  deceased^  the  latter  had       

stated  that  he  had  made  a  will,  but  had  destroyed  it.  Stainis 

Stewakt  and 
Dr.  PhiUimore  objected  that  this  evidence  of  declarations  ^^^^' 
of  the  deceased  after  the  date  of  the  alleged  revocation  was 
inadmissible.  He  relied  on  the  principle  laid  down  in  Doe 
dem.  ShaUcrassY.  Palmer,  16  Q.  B.  747,  as  applicable  to  the 
circumstances  of  the  present  case.  On  the  whole  case,  he  con- 
tended that  the  character  of  witnesses  who  deposed  to  the  act  of 
revocation,  the  inconsistencies  of  other  points  of  their  evidence 
with  the  facts  of  the  case,  and  the  improbability  of  their  story, 
were  such  that  the  Court  could  not  safely  act  on  their  uncor- 
roborated testimony. 

Dr.  Deane,  contrdt. 

Cur.  adv.  vult.  as  to  the  admissibility  of  this  evidence  and 
the  whole  case. 

The  evidence  of  Mr.  Stewart,  referred  to  in  the  judgment, 
was  in  substance  as  follows : — "  I  am  one  of  the  firm  of  Lan- 
''fear  and  Stewart,  solicitors,  of  11,  Abchurch-lane.  I  had 
''known  the  deceased  for  some  years.  I  was  first  profes- 
"  sionally  engaged  for  him  in  1858 ;  in  that  year  his  affairs 
"  were  in  considerable  embarrassment.  I  was  able  to  put  them 
'^on  a  much  better  footing  for  him,  and  he  expressed  himself 
''under  obligations  to  me  on  that  score.  At  that  time  he 
"  first  told  me  of  his  son,  the  present  plaintiff,  who,  he  said, 
"  was  leading  a  most  extravagant  and  disreputable  life,  and  he 
"  asked  my  advice  as  to  the  best  mode  of  seciuring  a  provision 
"for  him.  I  advised  an  annuity  deed,  which  was  ultimately 
"executed  in  April,  1859.  In  September,  1858,  the  deceased 
"  called  at  my  office,  and  gave  instructions  for  a  will.^'  [The 
instructions  (produced  in  writing)  gaye  all  real  and  personal 
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1861.      estate  to  trustees,  the  income  to  be  paid  to  the  plaintiff  by 
^Tbc^Z     half-yearly  payments,  without  power  of  anticipation.     After 

his  death,  four  legacies  of  £100,  and  the  residue  to  two  sons 

Staines  of  j^j.^  Stewart.  Mr.  Stewart  and  the  Rev.  J.  Jones,  exe- 
Stewaet  and  cutors  and  trustees.]  "  The  deceased  wished  that  I  should 
^^  be  residuary  legatee.  On  those  terms  I  refused  to  make 
"  the  will.  He  then  said  there  could  be  no  objection  to  mak- 
"  ing  my  sons  residuary  legatees.  A  draft  will  was  prepared 
''from  these  instructions,  which  was  for  some  time  in  de- 
"ceased^s  possession.  He  returned  it  with  a  letter.  It  was  then 
"engrossed  and  executed  at  my  oflSce  on  the  7th  of  October, 
''  1858,  and  remained  in  our  possession  till  sent,  by  deceased^s 
''  desire,  to  his  address  in  Birchin-lane,  on  the  4th  of  April, 
"  1860.  On  the  18th  of  April  he  acknowledged  the  receipt  of 
''  it.  This  was  the  last  that  I  heard  of  or  from  him  till  served 
"  with  the  citation  in  this  suit  on  the  3rd  of  May,  1861  " 

Various  letters  from  the  deceased  to  Messrs.  Stewart  andLan- 
fear,  commencing  the  23rd  of  August,  1858,  down  to  the  18th  of 
April,  1860,  in  which  last  he  acknowledged  the  receipt  of  the 
will,  were  put  in ;  they  entirely  corroborated  Mr.  Stewart's  ac- 
count of  the  will,  of  his  connection  with  the  deceased,  and  of  the 
view  which  the  latter  took  of  his  son's  conduct.  The  letter 
of  the  2nd  of  April,  1860,  was  in  the  following  terms  : — 

"4,  Birchin-lane,  2'nd  April,  1860. 

"  (Care  of  the  Housekeeper.) 

"  Gentlemen, — Not  having  had  any  affairs  to  communicate 
"  to  you  during  the  last  few  months,  of  course  I  could  not 
''  trouble  you  until  I  had  succeeded  in  finding  a  purchaser 
''  for  the  house  in  the  country,  which  is  of  no  benefit  to  me, 
"  but,  on  the  contrary,  a  loss  of  several  pounds  a  year,  as  more 
"  than  the  receipts  vanish  in  repairs. 

"  By  a  letter  I  received  from  Mr.  P.,  about  ten  days  ago, 
"  he  acquainted  me  he  fully  expected  he  had  found  a  buyer, 
"  and  had  agreed  to  the  terms ;  however,  not  having  subse- 
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■'^quently  heard  from  him,  I  do  not  know  whether  I  am  to      1861. 
"consider  it  sold  or  still  in  the  market.     If  I  do  not  hear    ^°7v?^J 

and  Dec.  3. 

'^  again  from  Mr.  P.  in  a  post  or  two,  I  shall  write  to  him       

"  again  respecting  an  affirmative  or  negative  reply,  whereby      Staines 
"  the  business  may  assume  a  tangible  shape,  and  we  shall  Stewart  and 
"  know  how  to  proceed. 

"  When  I  last  called  upon  you,  you  informed  me  you  had 
"  not  received  a  letter  from  me,  in  which  I  requested  you  to 
"  send  me  Mr.  Bagshawe's  rent  he  had  expedited  to  you,  to 
"Mr.  Deacon^s  Reading-rooms,  No.  154,  Leadenhall-street, 
"  where  I  am  a  subscriber.  On  my  return  to  the  country  I 
"rated  the  man  I  employed  pretty  soundly  for  his  negligence, 
"  but  in  spite  of  all  he  roundly  asserted  that  he  had  executed 
"  my  commission  duly,  and  that,  not  being  able  to  stop  at 
"the  post-office  in  Charing-cross,  he  had  carried  it  on  to 
"Lombard-street,  as  I  told  him  to  put  it  in  the  office  there 
"or  at  the  former  place,  as  most  convenient  to  him,  as  he  was 
"  obliged  to  go  to  the  neighbourhood  of  both  on  other  busi- 
"  ness.  Under  this  impression  of  uncertainty,  whether  he  had 
"lost  my  letter  or  otherwise,  I  could  not  write  to  the  secretary 
"  of  the  General  Post  administration  as  I  wished  to  do,  but,  as 
"  you  may  suppose,  I  never  employed  this  party  afterward^. 

"  I  do  not  know  whether  any  of  the  documents  in  my  pos- 
"  session  are  required,  supposing  the  house  should  be  sold. 
"  I  hope  not,  as  they  were  all  sent  to  France  several  months 
"  ago,  excepting  only  the  accounts,  which  remain  in  the  ac- 
"countant's  hands,  who  wished  likewise  for  the  vouchers, 
"  which  were  never  delivered  to  me ;  probably  some  of  them 
"never  came  into  your  hands.  There  are  many  secondary 
"  papers  I  never  saw ;  amongst  others  that  are  missing  are 
"  those  which  relate  to  my  application  to  the  French  Govern- 
"  ment  for  the  liberation  of  Mr.  T.  from  prison,  called  Mazas, 
"in  Paris,  where  he  had  been  confined  for  the  second  time, 
"  which  was  a  very  troublesome  and  expensive  business  in  its 
"  various  forms.     I  suppose  Mr.  Mander — Henry,  I  think, — 
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1861.  ** — heir-at-law^  whose  chambers  are  in  Lincohi's  Inn,  is  the 
^Tt^  *  ^    ''  proper  person  to  apply  to  for  them,  and  any  others  he  may  have 

L  '     "  relating  to  the  business.     I  have  a  right  to  all  the  papers  they 

Stainks  «  njay  have,  as  they  have  been  paid  for  by  me,  as  well  as  the  first 
Stewart  and  '^  will  made  for  T.  by  him.  I  have  had  a  great  deal  of  trouble  in 
"  endeavouring  to  find  an  executor  to  the  will  in  lieu  of  Mr.  J. 
"  Two  old  friends  I  have  irrevocably  offended  by  proposing  it  to 
*'  them;  one  of  these  to  whom  I  wrote,  of  course  honourably  ex- 
'^  plaining  the  position  and  circumstances,  in  his  reply  to  other 
"subjects,  took  no  notice  whatever  of  my  request — a  sharp 
"  satire,  indeed,  for  me ;  but  indeed  I  was  wrong,  all  consi- 
"  dered,  to  request  a  gentleman  of  real  worth  and  unblemished 
'^reputation  to  interest  himself  in  a  public  document  in  which 
"  a  man  is  concerned  who  has  long  been,  and  still  is,  on  the 
''black  books,  both  of  the  English  and  French  Governments. 

"The  other  party  to  whom  I  applied  verbally  told  me  be 
"  had  heard,  through  other  persons,  there  was  not  in  all  Soho 
"  a  greater  blackguard  than  Mr.  T.,  who  was  almost  always 
"  intoxicated,  and  not  seldom  hooted  by  the  boys  in  the  street, 
"  who,  when  his  hat  fell  off,  would  kick  it  about  like  a  foot- 
"  ball,  and  pull  him  by  his  coat  in  derision.  As  I  knew  this 
"  statement  to  be  a  positive  fact,  I  could  of  course  offer  no 
"opposition,  although  I  was  heartily  ashamed  of  asking  so 
"  unseemly  a  favour.  Of  a  certainty,  my  view  in  this  quarter 
"  proved  abortive. 

"  It  is  now  more  than  two  years  since  I  saw  Mr.  J.,  and 
"several  more  years — ^perhaps  four  at  the  least — since  we 
"  ceased  to  correspond,  for  reasons  this  is  not  the  place  to  state. 

"  I  cannot,  therefore,  as  a  man  of  honour,  with  the  least 
"  shadow  of  decency  ask  Mr.  J.  to  interest  himself  in  my 
"  testament,  which  relates  to  a  party  I  have  some  reason  to 
"  believe  he  never  heard  of  (certainly  not  fipom  me),  for  as  the 
"  wickedness  I  have  to  deplore  commenced  when  he  was  very 
"  young,  as  threats  of  murder,  etc.  etc.,  I  took  care  that  no 
"  friend  or  relative  I  had  should  ever  know  firom  me  that  I 
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^'waa  even  acquainted  with  him,  or  that  there  was  such  a       1861. 
"  person  in  existence.     If,  on  the  other  hand,  Mr.  J.  ever    ^^7- ^  *  J 

'^  ,  and  Dec.  3. 

'^  heard  of  him,  he  must  likewise  have  heard  of  his  character       

"  and  propensities,  of  his  having  been  expelled  Mr.  P.'s  house      Staines 
**  some  years  ago  for  misconduct,  etc.  Stewabt  and 

"  In  either  case  I  conceive  it  would  be  indecent,  indecorous, 
''and  contrary  to  the  usages  of  civil  society,  to  think  any 
"  more  of  Mr.  J.  in  this  respeot,  which  causes  me  to  blush 
"  that  a  man  in  so  honourable  a  position  in  life  as  he  is,  popu- 
"lar  in  his  neighbourhood,  should  by  any  casualty  injure  his 
"legitimate  views  in  life,  or  compromise  an  advantageous 
"  career,  by  ever  coming  into  contact  with  a  man  who  never, 
"  as  far  as  I  hear,  did  anybody  any  good,  and  whose  whole 
"happiness,  or  rather,  misery,  consists  in  the  unrestrained 
"licentiousness  of  his  libidinous  appetite.  This  unhappy 
"  victim,  notwithstanding  all  that  has  been  done  for  him,  as 
"  far  as  I  learn,  so  far  from  repenting  of  the  past,  still  runs 
"headlong,  so  to  express  it,  to  the  gallows.  Had  he  the 
"  least  spark  of  gratitude,  or  was  there  the  slightest  chance 
"  of  amendment,  I  should  rejoice  \  but  as  it  is,  there  is  really 
"no  room  for  hope.  In  a  few  days  I  expect  my  French  cor- 
"  respondent  will  arrive  in  England.  Have  the  goodness  to 
"  send  my  will,  addressed  to  the  care  of  the  housekeeper,  4, 
"  Birchin-lane.  I  have  several  alterations  in  it  to  make.  One 
"of  the  parties  is  dangerously  iU,  and  another  has  not  been 
"  beard  of  upwards  of  a  year  and  a  half  by  any  of  his  friends. 
"  I  wish  to  lay  the  document  before  the  gentleman  in  ques-  ' 
"  tion,  who  is  a  man  of  standing ;  and  possibly  I  may  induce 
"  him  to  supply  Mr.  J.'s  place :  at  all  events,  I  will  endea- 
"  vour  to  do  so.  As  he  usually  resides  in  France,  the  obsta- 
"  cle  of  Mr.  T.'s  sad  propensities  may  not  be  injurious  to  him 
"  at  a  future  period,  as  they  certainly  will  be  to  any  one  so 
"acting  in  this  country. 

"  I  remain,  Gentlemen,  yours  very  truly, 

"W.  Staines. 
"  Messrs.  Lanfear  and  Stewart.'' 
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1861.  Pending  judgment  the  plaintiff  died ;  and  Mr.  Heard^  the 

^°d  D  ^3^  solicitor  mentioned  in  the  judgment,  proved  his  will  as  exe- 

eutor,   but  no  further  step  was  taken,  and  judgment  stood 

Staines  q^^^ 

V. 

Stewart  and 
Nov.  26.  P^'  Deane,  for  the  executor  of  the  plaintiff,  moved  the 

Court  to  give  judgment. 

« 
Sir  C.  Cresswell  :  It  had  been  intimated  to  me  that  the 
plaintiff  was  dead,  and  I  had  therefore  put  the  case  aside. 
At  present  I  don't  know  you.     If  there  is  a  personal  repre- 
sentative, he  must  become  a  party  to  the  record. 
This  having  been  done — 

Dec.  3.  Sir  C.  Cresswell  gave  the  following  judgment : — In  tins 

case  Theodore  A.  R.  Stwnes  cited  William  Stewart  and  the 
Kev.  John  Jones,  clerk,  to  appear  and  support  any  interest 
that  they  claimed  in  the  estate  and  effects  of  Matthew  William 
Staines,  deceased.  The  parties  cited  appeared  and  delivered 
a  declaration,  alleging  that  the  deceased  made  his  last  will 
and  testament  bearing  date  on  the  7th  of  October,  1858,  and 
duly  executed  the  same  in  the  presence  of  two  witnesses^  etc. 
The  plaintiff  pleaded  that  the  alleged  will  was  not  the  will  of 
the  deceased,  for  that  in  or  about  the  month  of  September, 
1860,  he  destroyed  it  with  the  intention  of  revoking  the  same, 
and  that  he  was  then  of  sane  mind.  The  defendants  took 
•  issue  on  the  plea,  alleging  the  destruction  of  the  will  by  tes- 
tator. 

The  case  came  on  for  trial  before  me  without  a  jury  on  the 
6th  of  November,  when  Dr.  Deane,  for  the  plaintiff,  opened  the 
case,  and  called  witnesses  to  prove  the  affirmative  of  the  issue 
joined,  viz.,  that  the  deceased  in  1860  destroyed  the  will  made 
in  1858,  animo  revocandi.  For  that  purpose  he  called  as  a 
witness  a  young  woman,  Elise  Plohn,  a  native  of  Hanover, 
who  deposed  that  she  became  acquainted  with  deceased  in 
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1854,  having  been  introdaced  to  him  by  her  brother-in-law,  a      1861. 
German  named  Siebert,  and  from  that  time  till  his  death  she    Nov.  6  &  7 

cohabited  with  him  as  his  wife.     Siebert,  who  keeps  a  green-       1 

grocer's  shop  in  Dock-street,  Ratcliffe  Highway,  had  become  Staines. 
acquainted  with  deceased  in  1853  on  a  voyage  from  Ham-  Stewart  and 
burg  to  this  country.  It  appeared  by  the  evidence  of  Elise  ^^^^^' 
Plohn  that  they  lived  at  various  places;  that  in  1858  they 
were  living  at  Feckham.  The  deceased  had  then  assumed 
the  name  of  Richard  Broughton.  That  at  that  time  he  told 
her  he  had  made  a  will,  and  in  answer  to  her  inquiry  as  to  its 
contents,  said  that  it  was  a  will  which  Mr.  Stewart  advised 
him  to  make ;  that  he  was  not  pleased  with  it  because  Mr. 
Stewart  had  driven  him  to  make  it  without  his  wish ;  that 
Mr.  Stewart  had  taken  money  enough  of  him,  and  he  was  de- 
termined it  should  not  be  the  last  (meaning  as  I  conjecture  the 
last  will) ;  that  a  few  days  after  he-  sent  her  for  the  will  to 
4,  Birchin-lane,  that  being  the  place  to  which  he  had  desired 
letters  and  papers  to  be  sent  for  him ;  that  this  was  in  Febru- 
ary, 1858,  and  that  she  brought  a  parcel,  and  the  envelope 
being  shown  to  her  identified  it  as  that  which  she  brought. 
In  this  she  must  have  been  greatly  mistaken,  for  the  will  was 
not  made  till  October,  1858,  and  it  was  not  sent  to  4,  Birchin- 
lane,  till  the  5th  April,  1860,  when  Mr.  Stewart,  in  compliance 
with  the  testator^s  request,  communicated  by  letter  of  the  2nd 
of  April,  enclosed  it  in  the  envelope  produced,  and  sent  it  to 
4,  Birchin-lane.  The  address,  etc.,  was  written  by  one  of  his 
clerks.  The  letter  from  the  testator  of  the  2nd  of  April  waa 
in  these  terms:  (The  learned  Judge  here  read  the  letter 
printed  above.)  Elise  Flohn  further  stated  that,  when  she 
brought  the  will  to  deceased  he  did  not  open  the  envelope, 
and  it  was  put  away  in  the  box  with  other  things ;  that  in 
1860  they  were  living  in  Craven-place,  Old  Kent-road ;  that 
in  July  of  that  year  she  went  to  Germany,  and  returned  on  the 
Ist  of  August ;  that  the  deceased  was  at  Craven-place  ill,  and 
attended  by  Mr.  Hooper;  that  Mr.  Hooper  told  him  he  had 
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1861.      a  disease  of  the  lungs^  and  advised  liiin  to  make  a  will  and 
Not.  6  &7    have  his  affairs  in  order:  that  after  Mr.  Hooper  left,  deceased 

and  Dec.  3. 

said  he  would  go  and  travel,  and  leave  Dr.  Hooper ;  that 

Stainbs,  afterwards  he  was  lying  in  bed,  and  gave  her  the  keys  and 
Strwart  and  told  her  to  get  the  will  out  of  the  box,  and  she  did  so ;  that 
he  told  her  to  give  it  to  him  and  a  pair  of  scissors  and  he 
would  cut  it  up;  that  she  gave  them  to  him,  and  he  cut  and 
tore  it  to  pieces ;  that  he  said  he  did  so  because  Mr.  Stewart 
drove  him  to  make  it,  and  he  did  not  like  it.  On  cross-ex- 
amination, she  added  that  he  said  that  Mr.  Stewart  had  some 
papers  of  his,  and  he  was  obliged  to  make  the  will  to  get  them 
from  him.  He  said  he  had  a  near  relation  that  the  property 
ought  to  go  to.  He  did  not  mention  that  he  had  a  son.  He 
told  her  she  could  have  nothing  from  his  land,  but  he  would 
leave  her  some  money.  That  when  he  had  cut  and  torn  it  he 
gave  it  to  her  and  desired  her  to  bum  it.  There  was  a  fire  in 
the  room  close  to  the  bed,  and  he  could  easily  have  thrown 
the  paper  into  the  fire  himself  as  he  lay  in  bed.  That  she  said 
she  had  rather  not  bum  it,  as  she  might  afterwards  "get  into 
trouble  about  it,  and  he  told  her  to  do  as  she  pleased,  and  she 
put  it  into  the  box  again ;  that  after  he  had  cut  the  will  he  had 
got  Siebert,  who  was  there,  to  make  an  inventory  of  some 
plate,  and  take  it  to  a  pawnbroker's  and  raise  money  on  it 
for  the  expense  of  his  intended  journey ;  that  they  left  Craven- 
place  on  the  3rd  of  September,  and  went  to  various  places, 
and  at  last  to  Dowry-square,  Bristol,  where  he  died  on  the 
16th  of  December,  1860,  and  was  buried  in  the  name  of 
Broughton,  as  he  wished  it;  that  he  told  her  he  took  the 
name  of  Broughton  in  order  that  his  lawyers  might  not  know 
who  he  was,  for  they  wrote  to  him  and  put  him  to  expense ; 
that  after  his  death  she  came  to  London,  and  went  to  4^  Bir- 
chin-lane,  and  asked  the  housekeeper  of  the  house  if  she  knew 
anything  of  the  affairs  of  the  deceased;  that  the  house- 
keeper told  her  she  had  heard  deceased  had  a  son,  and  adviaed 
her  to  consult  a  solicitor;  that  she  went  to  a  Mr.  Heard,  who 
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advertised  for  the  son^  and  found  him,  and  he  instituted  this       1861. 
suit ;  that  she  (witness)  had  never  seen  him.  ^Tiw^g^ 

Siebert  was  called,  and  gave  the  same  account  of  the  cutting       

of  the  will.  On  cross-examination  he  stated  that  he  never  Staines 
heard  of  testator  having  a  son,  until  that  day  in  Court.  He  Stewart  and 
afterwards  said  that  his  sister  told  him  a  month  or  so  before 
that  the  son  had  been  advertised  for ;  that  he  had  never  seen 
the  son.  The  will  and  envelope  were  then  put  in.  The  will 
was  attested  by  Mr.  Lanfear,  solicitor,  11,  Abchurch-laue, 
London;  Frederick  J.  Lee,  clerk  to  Messrs.  Lanfear  and 
Stewart,  11,  Abchurch-lane,  London.  Mary  Ann  Vowles,  the 
woman  in  whose  house  he  died,  stated  that  on  one  occasion 
she  was  talking  about  her  brother-in-law's  death,  when  de- 
ceased said  he  had  made  a  will,  but  had  destroyed  it. 

Dr.  Phillimore  objected  that  this  evidence  was  inadmissible 
according  to  the  decision  of  the  Q.B.  in  Doe  dem.  Shallcross 
V.  Palmer,  16  Q.B.  747. 

The  first  point  to  be  determined,  is  with  reference  to  the  ad- 
missibility of  the  declaration  attributed  to  the  deceased  by 
Mrs.  Mary  Ann  Vowles.  In  Doe  dem.  Shallcross  v.  Palmer, 
16  Q.B.  757,  Lord  Campbell,  in  delivering  the  judgment  of 
the  Conrt,  said  :  ''  Declarations  of  the  testator  after  the  time 
when  a  controverted  will  is  supposed  to  have  been  executed, 
would  not  be  admissible  to  prove  that  it  had  been  duly  signed 
and  attested  as  the  law  requires ;  and  for  the  same  reason  a 
declaration  by  the  testator .  after  the  will  was  executed,  that 
the  alteration  had  been  made  previously,  would  be  inadmis- 
sible.^'  Now  suppose  the  revocation  set  up  in  this  case  had 
been  a  revocation  by  a  subsequent  will,  and  an  instrument  had 
been  produced  and  the  factum  disputed,  according  to  the  very 
terms  of  the  judgment  quoted  above,  the  declaration  of  the 
deceased  made  after  the  alleged  execution  of  the  second  will 
could  not  have  been  admitted  to  prove  the  due  execution  of  it. 
If  such  declaration  could  not  be  received  under  such  circum- 

VOL.  II.  2  A' 
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18G1.      stances^  could  it  be  received  to  prove  not  only  the  due  execu- 
^7'iv*J    *^^"  ^^  ^^  instrument  produced^  but  of  one  not  produced; 
could  it  be  admitted  to  prove  that  he  had  duly  executed  a  will 


Staines  containing  a  clause  revoking  a  former  will  ?  It  seems  to  me 
Stewart  and  that  it  could  not.  If  the  declaration  of  a  testator  that  he  had 
revoked  a  certain  will  by  a  subsequent  will  could  not  be  re- 
ceived, on  what  ground  could  a  declaration  that  he  had  revoked 
it  in  any  other  manner  be  received  ?  It  seems  to  me  plain  that 
a  declaration  that  he  had  revoked  by  burning,  by  cancellation, 
by  tearing,  must  stand  on  the  same  ground  as  revocation  by 
another  will,  and  that  such  declaration  would  be  inad- 
missible. A  vague  declaration  that  he  had  destroyed  a  will, 
not  saying  by  what  means  or  for  what  purpose,  is  still  more 
objectionable.  I  think,  therefore,  that  I  am  bound  to  dis- 
card the  declaration  ascribed  to  the  testator  by  Mary  Ann 
Vowles. 

I  have  then  to  consider  the  direct  testimony  of  Elise  Flohn 
and  Henry  Siebert,  and  the  probabilities  of  the  case  on  the 
one  side  and  the  other.  If  the  direct  testimony  is  credited, 
there  is  an  end  of  the  case  set  up  by  the  defendants  that  they 
are  executors  under  an  existing  will.  Now,  as  to  Elise  Plohn, 
her  avowed  position  is  said  to  have  been  such  as  to  detract 
greatly  firom  her  credit.  On  the  other  hand,  it  was  said  that 
an  unfortunate  attachment,  such  as  she  had  formed,  did  not 
prevent  her  being  a  truthful  witness,  especially  as  she  had  no 
pecuniary  interest  in  the  destruction  of  the  will.  There  is  some 
force  in  that  argument :  a  want  of  chastity  is  not  always  a 
ground  for  discrediting  a  witness.  On  that  point  each  case 
must  depend  on  its  own  circumstances. 

In  the  present  case  I  cannot  but  think  the  connection  that 
existed  between  Elise  Plohn  was,  on  her  part,  a  calculating  sale 
of  her  respectability  for  what  she  could  gain.  Her  attachment 
must  have  been  to  the  property  of  the  deceased,  and  not  to  Ins 
person ;  and  I  think  that  her  position  did  affect  her  credit.  It 
appeared  by  her  own  account  that  he  was  in  the  habit  of  telling 
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her  that  he  would  leave  her  money  by  his  will.    If  that  is  so      1861. 

with  regard  to  Elise,  what  must  we  think  of  Henry  Siebert  ?    Nov.  6  &  7 

and  Dec.  8. 
The  evidence  left  no  doubt  on  my  mind  that  he  had  procured       

for  his  sister-in-law  the  situation  of  mistress  to  the  aged  tes-  Staines 
tator^  thus  showing  an  amount  of  calculating  moral  depravity  Stewart  and 
which  renders  him  in  a  great  degree  unworthy  of  credit.  But  ^^^' 
supposing  Elise  Plohn  to  have  had  a  design  upon  the  old  man's 
property,  how  would  that  supply  a  motive  for  destroying  the 
will  ?  It  is  sometimes  very  difficult  to  trace  the  motive  which 
leads  to  any  particular  act;  we  are  often  left  to  conjecture. 
Here  she  would  gain  nothing  directly  by  the  destruction  of  the 
will ;  but  if  the  will  existed,  the  property  would  all  go  to  per- 
sons from  whom  she  could  not  expect  any  favour.  She  had 
no  means  of  conferring  any  favour  on  them  so  as  to  entitle 
herself  to  any  consideration  in  return.  If  she  destroyed  the 
will,  and  so  enabled  the  son  to  obtain  the  property,  she  might 
at  least  have  the  hope  of  gaining  something  in  return  for  the 
information  that  his  father  had  died  intestate.  She  might  be 
influenced  by  a  desire  to  thwart  the  wishes  of  a  testator  who 
had  not  fulfilled  his  promise  to  leave  her  money. 

These  considerations  are  sufficient  to  deter  me  from  assum- 
ing as  a  fact  in  the  cause  that  she  could  not  have  had  any 
motive  for  destroying  the  will. 

But  let  us  see  how  far  her  story  is  consistent  with  truth 
or  probability.  She  says  that  in  February,  1858,  she  was 
sent  for  the  will  and  brought  it  to  the  testator.  I  have 
already  pointed  out  her  mistake  as  to  the  date  of  this  trans- 
action. The  will  was  not  made  till  October,  1858,  and  was 
not  sent  by  Stewart  to  the  testator  till  April,  1860.  She  de- 
scribed him  as  being  dissatisfied  with  the  will  from  first  to  last, 
and  as  imputing  to  Mr.  Stewart  that  he  had  driven  him  to  make 
it.  Probably  at  the  time  when  she  says  she  was  sent  for  the 
wiU  it  was  for  the  draft  of  the  will,  which  he  returned  approved, 
and  therefore  the  story  of  his  being  compelled  to  make  it 
against  his  inclination  is  incredible,  and  Mr.  Stewart's  evi- 

2a2 
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1861.      dencc,  to  which  I  will  advert  more  particularly  hereafter,  and 
^°7v?  *  J    tl^e  letters  written  by  the  testator  from  time  to  time,  are  en- 

and  Dec.  8.       .  .  -^  ' 

tirely  destructive  of  this  account,  and  I  must  either  conclude 

Staines  ^j^^t  the  testator  gave  a  false  account  to  her  (for  which  I  can 
Stewart  and  discover  no  reason),  or  she  must  have  given  a  false  account  to 
the  Court.  In  another  respect  also  I  find  it  difficult  to  credit 
her  evidence.  She  stated  that  the  deceased  assumed  the  name 
of  Broughton,  in  order  that  his  attorneys,  Lanfear  and  Stewart, 
might  not  know  where  he  was,  because  they  wrote  to  him  and 
put  him  to  expense.  The  evidence  of  Mr.  Stewart  showed 
that  he  always  gave  some  address  to  which  letters  might  be 
sent,  and  the  letters  produced  show  incontestably  that  a  cor- 
respondence was  maintained  between  them. 

But  further,  it  was  argued  that  the  preservation  of  the 
pieces  of  the  torn  will  was  strong  corroboration  of  the  evidence 
of  Elise,  for  that  had  she  and  Siebert  torn  it,  there  could  be 
little  doubt  they  would  have  burnt  the  fragments.  I  do  not 
feel  the  force  of  that  argument.  The  mere  aljsence  of  the  will 
would  have  raised  2k  priind  facte  presumption  that  the  deceased 
had  destroyed  it.  If  the  witnesses  had  then  deposed  that  he 
burnt  it,  there  would  have  been  nothing  but  the  absence  of  the 
will  to  confirm  their  statement,  whereas  they  may  have  fancied 
that  the  production  of  the  fragments  would  be  considered  as  a 
corroboration  of  the  statement  that  the  testator  cut  and  tore  it. 
But  again,  Elise  swore  that  when  the  deceased  desired  her  to 
bum  the  fragments,  she  declined,  saying  that  by  so  doing  she 
might  on  a  future  day  fall  into  trouble.  It  is  possible,  to  say 
no  more,  that  such  an  apprehension  operated  on  her  mind  and 
caused  the  preservation  of  the  will,  although  it  was  not  torn 
by  the  deceased. 

T  will  now  examine  Mr.  Stewart's  evidence,  together  with  the 
letters  that  passed  between  him  and  the  deceased.  The  evi- 
dence of  Mr.  Stewart  as  to  the  arrangement  for  the  life  an- 
nuity to  the  son,  is  strongly  corroborated  by  the  letters  and  by 
the  execution  of  the  deed  in  1859.    Up  to  that  time  no  trace 
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of  any  dissatisfaction  with  the  will  was  manifested.     The  sub-       1861. 

sequent  letters  show  that  the  conduct  of  the  son,  which  caused    N°7- ^  *  J 
^  and  Dec.  8. 

the  making  of  that  will,  remained  unaltered,  and,  which  is  still 

more  important,  the  letters  show  adherence  to  it.  Nearly  two  Staines 
years  after  the  date,  he  wrote  about  substituting  another  trus-  Stewart  and 
tee  and  executor  for  Mr.  Jones ;  but  there  is  no  trace  of  any 
desire  to  alter  the  will  in  any  other  respect.  That  satisfies  me 
that  the  evidence  of  the  woman  Elise  Plohn  on  that  subject 
could  not  be  true.  But  it  may  be  asked,  why,  then,  did  he  send 
for  the  will  in  April,  1860  ?  And  does  not  that,  at  all  events, 
raise  an  inference  that  he  probably  wished  to  destroy  it  ?  The 
letter  asking  for  it  precludes  any  such  inference.  Prom  that 
it  appears  that  he  wanted  to  see  it,  because  he  thought  a  death 
had  occurred  which  might  render  it  necessary  to  alter  some 
small  bequest,  and  because  he  wished  to  show  it  to  a  friend 
whom  he  expected  to  come  from  France,  and  whom  he  thought 
of  asking  to  act  as  trustee  and  executor,  thus  showing,  to  the 
very  last,  an  adherence  to  the  arrangement  made  by  the  will 
for  his  unhappy  profligate  son.  This  review  of  the  evidence 
given,  and  the  probabilities  of  the  case,  has  led  me  to  the  con- 
clusion that  I  cannot  safely  rely  on  the  evidence  of  the  two 
witnesses  who  deposed  to  the  destruction  of  the  will  by  the 
act  of  the  testator.  I  am  therefore  bound  to  find  the  issue 
joined  as  to  the  fact  of  revocation  in  favour  of  the  defendants. 

No  order  as  to  costs — ^the  pieces  of  the  will  to  remain  in  the 
Registry  till  executors  take  probate. 

Dr.  Phillimore,  Q.C.,  moved  the  Court  to  decree  probate,  and      jy^  ^q 
to  allow  the  testator's  name  in  it  to  go  with  the  alias  of 
Broughton,  under  which  name  he  had  died  and  been  buried. 

Motion  granted. 


^ 


834  CASES  m  THE  COUET  OF  PROBATE. 

1861. 
Nov.  12.  In  the  Goods  of  Jane  Forest,  deceased  (on  Motion). 

J^^I^wot''^       ^f^ii'— Subscription.— Motion  to  omit  name  in  Probate. 

B.  made  her  will  in  thepresence  of  C.  and  D.,  who  snhscribcd  the  same ; 
suhsequently  E.»  an  executor  and  legatee  in  the  will,  at  the  request  of 
the  testatrix,  signed  his  name,  to  signify,  as  suggested,  his  acceptance 
of  the  executorship. 

The  Court  rejected  a  motion  praying  to  omit  E.'s  name  in  the  Probate. 

In  this  case  the  deceased  had  duly  executed  her  will  on  the 
3rd  of  December,  1857,  in  the  presence  of  Henry  Snowball  and 
Thomas  Ormston,  and  appointed  William  Thompson  and 
Lionel  Forster  executors  thereof.  It  appeared  that  sub- 
sequently Lionel  Forster  placed  his  name  to  the  will  at  the 
request  of  the  deceased,  by  way  of  signifying  his  acceptance 
of  the  executorship ;  he  was  also  a  l^atee  under  the  will. 

Dr.  Spinks  now  n^oved  for  probate  of  the  will,  omitting  the 
signature  of  Lionel  Forster.  The  Goods  of  Logan  Mitchell, 
2  Curt.  916,  I  am  bound  to  say,  seems  against  the  motion. 
In  the  present  case,  however,  Forster's  name  was  added  after 
the  due  execution  and  attestation  of  the  will. 

Sib  C.  Cresswell  :  I  cannot  grant  this  motion.  If  I  were 
to  omit  the  name  in  the  probate,  the  next  of  kin  would  be 
precluded  from  raising  the  question  in  a  court  of  construction. 
If  it  be  retained,  Forster  will  still  bQ  at  liberty  to  show  that  he 
was  not  a  subscribed  witness  to  the  will. 

Motion  rejected. 
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1862. 
Cleterlt  and  Anotheb  v.  Oladdish.  J«»-  21. 

In  the  Goods  of  Henry  Cleverly,  deceased  (on  Motion).      'JJi^HKR''^ 

V. 

Administration  de  bonis  non,  mth  Will  annexed. — Fund  in ,  Gladdwh. 

'  In  the  Goods  of 

Court  of  Chancery. — Sureties  to  Administration  Bond  dis-  Henet 
pensed  with. — Amount  of  Estate.  . 

Wliere  the  anadminutered  estate  of  a  testator  had  been  transferred  to    J^yf^^^t^f^ 
the  Accountant-Greneral  of  the  Court  of  Chancery,  and  a  bill  had    / f^tfJH^  /JL 
been  filed  praying  for  it  to  be  administered  by  that  Court,  the  Court 
decreed  a  grant  de  bonis  non  to  the  residuary  legatee  for  life,  with- 
out requiring  her  to  find  sureties  to  the  administration  bond. 

The  Court  will  not  determine  the  amount  imder  which  an  estate  is  to 
be  Bwom. 

Henry  Cleverly  died  in  October,  1806,  leaving  a  will  and 
codicil,  whereof  he  appointed  his  wife  and  three  others  exe- 
cutors. The  will  was  duly  proved,  in  the  Prerogative  Court 
by  the  widow  and  two  of  her  co-executors.  The  remaining 
executor  renounced  probate,  but  survived  the  other  three,  and 
died  in  November,  1837,  without  having  proved  the  will. 

The  deceased,  by  his  will,  devised  and  bequeathed  his  resi- 
duary real  and  personal  estate  to  the  executors  and  trustees  ' 
of  his  wiU,  upon  trust,  after  paying  certain  annuities,  to  pay 
the  annual  income  thereof  to  his  daughter  Elizabeth  Cleverly 
(now  Mrs.  Gladdish)  for  life ;  and,  in  default  of  her  issue,  he 
gave  the  principal  to  the  children  of  his  brother  Samuel 
Cleverly. 

Alfred  W.  Cleve]|^y  and  O.  Cleverly,  sons  of  the  said  Samuel 
Cleverly,  had  filed  a  bill  in  Chancery  against  Mrs.  Oladdish 
and  her  husband  for  carrying  the  trusts  of  the  will  into  exe- 
cution, and  for  the  purposes  of  that  suit  it  was  necessary  that 
there  shotdd  be  a  personal  representative  to  the  deceased. 

Alfred  W.  Cleverly  had  accordingly  cited  Mrs.  Oladdish  to 
take  a  grant  de  bonis  non  with  the  said  will  and  codicil  an- 
nexed. 
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1862.  Mrs.  Oladdisli  had  entered  an  appearance^  and  was  desirous 

Jin.  21.      Qf  taking  the  grant,  provided  she  was  not  required  to  find 
Cleverlt  and  sureties  to  the  bond.    The  personal  property  of  the  deceased 
Anothik     y^Q^  sworn  under  £3,500  in  1807,  when  his  will  was  proved. 
Gladdish.    His  executors  and  trustees  for  many  years  after  his  death 
Henrt  continued  to  carry  on  his  business  of  a  lime-merchant  for 

Cleveblt.  the  benefit  of  the  estate ;  and  on  Mrs.  Oladdish  attaining  the 
age  of  twenty-three,  when  she  became  entitled  to  receive  the 
income  arising  from  the  residue,  the  residue  with  the  accu- 
mulation of  the  rents  of  the  real  estate  and  the  profits  derived 
from  the  business  when  invested  in  the  funds,  amounted  to 
£21,252  New  Three  per  Cents.,  which  by  an  order  of  the 
Court  of  Chancery  had  recently  been  transferred  from  the 
names  of  the  executors  of  the  deceased  into  the  name  of  the 
Accountant-General  of  the  said  Court,  to  the  credit  of  the 
said  cause. 

Dr,  Tristram  moved  the  Court  ^'  to  decree  letters  of  admi- 
nistration de  bonis  non  of  the  effects  of  the  deceased  with  his 
said  will  and  codicil  annexed,  to  be  granted  to  Mrs.  Gladdish, 
as  the  beneficial  residuary  legatee  for  life,  without  requiring 
her  to  find  sureties  for  the  bond,"  which  would  be  executed 
by  her  husband.  The  Court  had  power  to  dispense  with 
sureties  under  the  81st  section  of  the  Probate  Act.  In  this 
case,  as  the  personal  property  had  been  transferred  to  the 
Accountant-General  of  the  Court  of  Chancery,  and  would 
be  administered  by  that  Court,  there  was  ho  risk  of  the  estate 
being  depreciated  through  Mrs.  Gladdis^s  acts  as  adminis- 
tratrix, and  therefore  there  could  be  no  objection  to  dispen- 
sing with  the  usual  sureties.  The  plaintiff  who  had  dted 
Mrs.  Gladdish  to  take  the  grant,  would  consent  to  the  motion. 

Mr.  J.  Salter,  for  A.  W.  Cleverly,  consented  to  the  motion. 

Sir  C.  Cresswell  :  The  property  having  been  transfiened 
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to  the  Accountant-General  of  the  Court  of  Chancery,  no  risk       1862. 
can  accrue  to  it  by  my  dispensing  with  the  sureties.     I  will      ^^^-  ^^' 
grant  this  part  of  the  motion.     There  is  another  part  of  the  cleverly  and 
motion  according  to  the  notice  filed  in  the  registry,  asking     Another 
the  Court  to  direct  that  Mrs.  Gladdish  should  swear  the  estate    Gtjlddish. 
under  £3,500,  which  I  cannot  grant,  as  it  is  no  part  of  my  henry 
jurisdiction  to  determine  the  amount  under  which  parties  are  ^leveelt. 
to  swear  estates. 

Dr.  Tristram  apprehended  that  this  was  ff  question  which, 
if  raised  at  all,  could  only  be  raised  by  the  Stamp-office,  and 
should  be  determined  in  the  Court  of  Exchequer,  and  not 
here.  He  therefore  did  not  ask  for  that  part  of  the  motion. 
The  plaintiff  asked  that  the  order  should  direct  the  costs  in- 
curred by  the  plaintiff  in  issuing  the  citation  and  on  this 
motion  to  be  paid  out  of  the  estate.  The  defendant  assented 
to  it. 

Decree. — Administration  de  bonis  non  with  the  will  and 
codicil  annexed  granted  to  defendant,  as  residuary  legatee  for 
life.  Bond  to  be  given  by  her  husband  without  sureties. 
Costs  incurred  by  the  plaintiff  in  issuing  the  citation,  and  on 
the  motion,  also  the  defendant's  costs,  to  be  paid  out  of  the 
estate. 


Roberts  v.  Roberts..  1862. 

Jan.  16  and  21. 

WiU. — ConditionaL — Evidence  of  Adherence.  

Roberts 

B.  wrote  a  testamentary  paper  in  January,  1859,  "  shoidd  anything  ^• 

happen  to  me  on  my  passage  to  Wales,  or  during  my  stay."    He  re-  /  n  ' 

tamed  in  about  a  week,  and  died  in  October  of  the  same  year ;  the  ^    L 

will  remaining  in  his  writing  desk,  and  haying  been  alluded  to  by  2  (P  4 1^  ^  ^ 
him  after  his  return. 
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1862.      ^0  Court  held,  that  the  paper  was  in  tenns  conditional,  and  that  since 
Jan.  16  and  21.      the  Wills  Act  no  eyidence  of  "  adherence  "  is  admissible. 

Egberts         j^  ^j^j^  ^^^^^  ^^^  deceased  Robert  Roberts^  master  mariner^ 
Ro?KRTs.     died  on  the  4th  of  October,  1859. 

On  the  10th  of  January,  1859,  he  executed  the  following 
paper,  immediately  prior  to  starting  on  a  voyage  to  the  Welsh 
coast: — 

''Liverpool,  10th  Jan.,  1859. 

"  This  is  to  Qprtify,  I,  Robert  Roberts,  master  mariner,  do 

"leave  in  possession  two  bank  books  to  my  wife,  named 

''Emma  Roberts;    should  anything  happen  to  me  on  my 

"  passage  to  Wales,  or  during  my  stay,  I  leave  all  my  goods, 

"  chattels,  and  all  moneys,  including  two  barometers,  one , 

"  one-eight  day  chronometer,  one  clock,  one  sextant,  one  qua- 
"drant,  also  charts  and  navigation  books.  The  one  baro- 
"  meter  is  at  Mr.  Walker^B,  one  chronometer  and  sextant  and 
"  quadrant. 

"Robert  Roberts.'' 

The  widow  propounded  this  paper  as  universal  l^atee 
therein  named,  and  was  opposed  by  the  mother  of  the  de- 
ceased, who  pleaded  undue  execution;*  that  the  paper  was 
not  the  last  will  and  testament;  that  the  will  was  only  in- 
tended to  operate  on  the  contingency  of  an  event  which  did 
not  take  place ;  that  the  widow  was  not  universal  legatee ;  but 
gave  notice  of  not  intending  to  examine  witnesses. 

The  case  was  now  ai^ed  by  Dr.  Wambey  in  support  of  the 
will. 

By  Mr.  R.  PrUchard  contri. 

It  appeared  that  the  deceased  returned  from  the  voyage  on 
which  he  was  starting,  to  the  Welsh  coast,  after  about  a  week's 
absence.    Evidence  was  tendered  that  in  September,  1859, 
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he  referred  to  the  will^  and  on  being  told  that  it  was  still  in      1862. 
her  writing  desk,  said,  "  There  let  it  remain/'  Jan.  16  and  21. 

Cur.  adv.  vult. 


The  points  argued  are  sufficiently  stated  in  the  judgment. 


BOBEKTS 

V. 
KOBEBTS. 


Sib  C.  Crbsswell  :  In  this  case  three  questions  were  raised.  Jau.  21. 
First,  whether  the  instrument  propounded  was  of  a  testamen- 
tary nature ;  secondly,  whether  it  was  in  its  terms  conditional; 
and  thirdly,  whether,  being  in  terms  conditional,  it  was  ren* 
dered  by  adherence  a  valid  will,  although  the  condition  was 
not  performed*  As  to  the  first  point,  it  may  be  doubtful  what 
was  left  to  the  widow ;  but  that  is  not  the  question.  If  a 
will,  it  must  be  admitted  to  probate,  leaving  the  construction 
to  another  Court.  I  am  of  opinion  that  it  is  testamentary. 
Secondly,  is  it  conditional?  On  that  point  I  think  the  case  of 
Parsons  v.  LanoCy  1  Yes.  sen.  189,  is  expressly  in  point,  and 
that  it  is  conditional.  Thirdly,  can  it  be  rendered  a  valid  will 
by  adherence?  There  was  evidence  of  adherence,  but  Mr. 
Pritchard  contended  that  such  evidence  could  not  since  the 
Stat.  1  Vict.  c.  26,  establish  the  will.  It  appears  to  me  that 
his  argument  was  well  founded.  The  act  of  preserving  the 
will  cannot  carry  the  case  further  than  a  parol  declaration 
respecting  it.  But  if  the  will  in  terms  is  conditional,  he  could 
not  by  any  parol  declaration  alter  it.  All  the  cases  cited 
were  before  the  Statute  of  Vict.  In  principle  it  is  like  the  case 
of  a  will  made  by  a  married  woman,  without  consent  of  her 
husband.  Before  the  statute  such  a  will  might  be  established 
by  a  parol  recognition  after  her  husband^s  death ;  for  it  was 
considered  as  a  republication,  but  no  such  operation  could 
be  given  to  it  now.  In  Parsons  v.  Lanoe,  Lord  Hardwicke  said : 
'^  The  penning  of  the  will  then  being  so  (i.  e.)  conditional, 
*^  collateral  or  parol  proof,  cannot  be  taken  into  consideration, 
''  which  would  be  dangerous,  and  what  the  Court,  since  the 
^'  Statute  of  Frauds,  is  not  warranted  to  do;  for  nothing  will 
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1862. 

Jan.  21. 

BOBERTS 
BOBERTS. 


"set  it  up  but  some  act  done  by  him  after  that  event  to 
"republish  the  will  or  defeat  the  conditions/'  That  was  a 
devise  of  realty.  The  same  doctrine  is  now  made  applicable 
to  all  wills  made  under  the  Statute  of  Victoria.  For  these 
reasons  I  feel  bound  to  pronounce  against  the  document 
propounded. 


1861. 

Not.  80. 


{Btfore  Sib  C.  Crssswell  and  a  Special  Jury.) 
Hawarden  r.  DuNLOP. 


Haitardkn 

V. 

DuKLop.     Issues  joined  in  Probate  Suit. — Effect  of  Scotch  Cof\firmation 
of  Eofecutor,  21  §•  22  Vict.  c.  56. 

The  finding  of  the  commissary  as  to  Scotch  domicil,  under  21  &  22 
Yict.  c.  66,  88,  9,  12,  is  conclusive  evidence  of  the  fact  of  domidl  for 
the  purposes  of  that  act  only  (see  sect.  17),  t.  e.  for  rendering  it  un- 
necessary to  take  an  English  probate  in  respect  of  assets  in  Eng- 
land ;  but  it  has  no  effect  in  determining  any  issues  raised  in  a  suit  in 
this  Court,  which  will  proceed  to  try  such  issues,  though  a  confirma- 
tion of  the  will  in  question  be  tendered  for  the  seal  of  the  Court. 

This  was  a  question  arising  in  a  suit  between  Lady  Hawar- 
den^ as  sister  and  next  of  kin  of  Lord  Elphinstone,  who  died 
in  January,  1861^  and  George  Dnnlop^  who  propounded  a  will 
of  the  deceased  of  the  13th  of  February^  1854,  in  which  he  was 
sole  executor  and  universal  legatee.  Inter  alia,  the  defendant 
alleged  that  the  deceased  was  at  the  date  of  the  will  domiciled 
in  Scotland,  and  that  the  will  was  valid  according  to  the  law 
of  Scotland. 

To  this  the  plaintiff  pleaded : — 1.  That  the  will  was  not 
the  will  of  the  deceased.  2.  That  it  was  obtained  by  fraud. 
8.  That  it  was  obtained  by  imdue  influence.  4.  That  the 
deceased  was  domiciled  in  England,  and  that  the  will 


DUNLOP. 


CASES  IN  THE  COUET  OF  PEOBATE.  841 

not  executed  in  accordance  with  1  Vict.  c.  26.  6.  That,  ad-  1861. 
mitting  the  Scotch  domicile,  the  will  was  invalid  by  that  Nov.  SO. 
law  "^"~~" 

These  pleas  were  traversed  and  issue  joined,  which  now      _  ». 
came  on  to  be  tried  by  a  special  jury. 

Proceedings  to  prove  the  will  in  Scotland  had  been  taken 
by  Mr.  Dunlop,  the  defendant  here,  and  the  commissary  had 
found  by  his  interlocutor,  that  the  deceased  died  domiciled  in 
Scotland,  and  had  confirmed  Mr.  Dunlop's  nomination  as 
executor,  with  full  power,  etc. 

Mr. M.Smith,  Q.C.,  Dr.Phillimore,  Q.C.,  and ATr.  C.  E.  Cole- 
ridge, for  the  defendant,  before  the  jury  were  sworn,  asked  the 
Judge  to  direct  the  seal  of  the  Court  to  be  put  to  the  Scotch 
confirmation  of  executor,  which  had  been  completed  on  the  27th 
of  November  instant.  The  21  &  22  Vict.  c.  56,  s.  12,  enacts, 
that  when  any  confirmation  of  the  executor  of  a  person,  who 
shall  in  manner  aforesaid,  be  found  to  have  died  domiciled  in 
Scotland,  which  includes,  besides  the  personal  estate  situated 
in  Scotland,  also  personal  estate  situated  in  England,  shall  be 
produced  in  the  principal  court  of  Probate  in  England,  and 
a  copy  thereof  deposited  with  the  registrar,  together  with  a 
certified  copy  of  the  interlocutor  of  the  commissary,  finding 
that  such  deceased  person  died  domiciled  in  Scotland ;  such 
confirmation  shall  be  sealed  with  the  seal  of  the  said  Court, 
and  returned  to  the  person  producing  the  same,  and  shall 
thereafter  have  the  like  force  and  effect  in  England,  as  if  pro- 
bate or  letters  of  administration  as  the  case  may  be,  had  been 
granted  by  the  said  Court  of  Probate.  The  9th  section  pro- 
vides that  the  interlocutor  of  the  commissary  finding  the 
domicil  shall  be  conclusive  evidence  of  the  fact  of  domicil. 
The  Court  is  merely  ministerial  in  this  matter;  we  produce 
the  confirmation  and  claim  the  seal  of  the  Court ;  the  confir- 
mation will  then  have  the  same  force  and  effect  as  if  probate 
were  granted  by  this  Court,  and  the  finding  of  the  commissary 
is  conclusive  of  the  domicil. 
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1861.  Serjeant  Shee,  Mr.  Anderson,  Q.C.,  and  Mr.  Morgan  Uopd, 

Nov.  80.  for  the  plaintiff:  The  interlocutor  of  the  commissary  is  not 

lUwARDEN  *°^  ^  there  is  an  appeal  from  it,  which,  in  fact,  is  asserted  to 

»•  the  Court  of  Session;  but  however  that  may  be,  the  17th 

DUNLOP. 

section  of  the  Act  already  cited  explains  and  limits  the  9th, 
"  Provided  also,  that  any  such  statement  and  the  interlocutor 
"  of  the  commissary  finding  that  the  deceased  was  domiciled 
"  in  Scotland  shall  be  evidence,  and  have  effect  for  the  pur- 
"  poses  of  this  Act  only." 

Mr.  M.  Smith,  in  reply :  There  is  no  evidence  of  the  alleged 
appeal  before  the  Court. 

Sir  C.  Cresswell  :  I  think  I  ought  not  to  order  the  seal 
of  this  Court  to  be  afSxed.  At  first  the  words  of  the  9th  and 
12th  sections  startled  me  a  good  deal;  but  the  17th  section 
explains  that  the  finding  of  the  commissary  shall  be  conclu- 
sive evidence  of  the  fact  of  domicil  for  the  purposes  of  this 
Act  only — i.  e.  for  rendering  it  unnecessary  to  have  an  Eng- 
lish probate  for  assets  here,  but  not  to  determine  or  affect 
questions  in  issue  in  this  Court,  which  I  shall  certainly  proceed 
to  try. 

Upon  this  ruling  an  agreement  was  come  to  between  the 
parties ;  the  Court  put  its  seal  to  the  confirmation  by  consent 
of  both  parties,  and  no  further  proceedings  were  taken. 


1862.  Rogers  and  Andrews  v.  Goodenough,  and  Rogers, 


Jan.  15  &  16. 


Rogers  and  Rogers  intervening. 


Rogers  and 

Andbews  Wills. — Codicil. — Revival. — Revocation. — Costs. 

V. 

GOODBNOUOH,  ,              Ml .                             1         . 

«nd  Rogers,  B.  made  a  will  in  1858,  another  in  1869,  appointing  the  same  executors, 

Rogers  and  i^^  containing  a  general  clause  of  revocation,  whereupon  the  will  of 

interrening.  ^^^  ^^  burnt  with  consent  of  the  testator.    In  1860,  B.  wrote  a 
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oodioil,  "  It  IB  my  wish  that  this  shoald  be  added  as  a  codicil  to  my       1862. 
last  wiU,  made  1868."    The  executors  propounded  the  contents  of  ^^'  ^^  *  ^^^ 
the  will  of  1868 ;  certain  legatees  intervened,  and,  in  fact,  propounded  ^ 
the  will  of  1869 ;  the  next  of  kin  opposed  both  wills.  Andrews 

Held,  that  the  codicil  of  1860  could  not,  by  its  reference  to  the  will  of  ^       '* 

•^  GOODBNOUOH, 

1868,  giYC  it  validity  as  a  will  in  writing  to  satisfy  the  requirements   and  Rooebs, 
of  Sect.  9  of  the  Wills  Act,  and  that  the  codicil  of  1860,  containing  ^^  ^^^ 
DO  express  intention  to  revoke,  and  not  availing  to  set  up  an  inconsis-     intervening. 
tent  will,  did  not  in  law,  under  the  20th  section  of  the  Wills  Act, 
revoke  the  will  of  1869.    Probate  of  the  will  of  1869  and  codicil  of 
1860.    Costs  of  all  parties  out  of  the  estate. 

This  was  a  question  as  to  the  validity  of  certain  testamentary 
papers  of  Joseph  Ooodenough^  deceased,  the  history  of  which 
is  given  in  the  following  declarations  and  pleadings. 

The  declaration  stated  that  Joseph  Goodenough,  late  of 
Godmanstone,  in  the  county  of  Dorset)  gentleman,  deceased, 
who  died  at  Godmanstone  aforesaid,  on  the  13th  of  November, 
1860,  made  his  last  will  and  testament,  bearing  date  on  the  30th 
of  June,  1858,  and  therein  appointed  the  said  George  Rogers 
and  George  James  Andrews,  executors.  That  the  said  will, 
af);er  having  heen  reduced  into  writing,  was  signed  at  the  foot 
or  end  thereof  by  the  said  testator,  in  the  presence  of  two 
witnesses  present  at  the  same  time,  to  wit,  George  Olive  and 
William  Raynold,  jun.,  who  subscribed  the  said  will  in  the 
presence  of  the  testator.  That  the  said  testator  was  at  such 
time  of  the  full  age  of  twenty -one  years,  and  of  perfectly 
sound  mind,  memory,  and  understanding. 

That  on  the  15th  of  April,  1859,  the  said  testator,  being  still 
of  sound  mind,  memory,  and  understanding,  duly  made  and 
executed  another  wiU  bearing  date  upon  the  said  day,  wherein 
he  also  appointed  the  said  George  Rogers  and  G^rge  James 
Andrews  executors,  and  whereby  he  expressly  revoked  all 
former  and  other  wills.  That  the  said  will,  bearing  date  upon 
the  30th  day  of  June,  1858,  was  thereupon,  by  direction  of  the 
said  testator,  entirely  destroyed  and  burnt. 

That  subsequent  to  the  destruction  of  the  said  will,  bearing 
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1862.      date  on  the  30th  of  June^  1858,  the  said  testator  made  a 

Jan^^6&  16.  codicil,  bearing  date  on  the  2nd  of  February,  1860,  and  com- 

Rogers  and  niencing  with  the  words  following,  to  wit :  "  It  is  my  wish 

Andreitb     |.Jjj^|.  |.]jjg  should  be  added  as  a  codicil  to  my  last  will,  made 

GooDENoiioH,  the  30th  of  June,  1858." 

RoGKKs  AND  'I'^&t  tho  said  codicil  having  bedh  written  by  the  said  tes- 
in^edn  *^*^'  himself,  was  signed  by  him  at  the  foot  or  end  thereof,  in 
the  presence  of  two  witnesses  present  at  the  same  time,  who 
subscribed  the  same  codicil  in  the  presence  of  the  said  testa- 
tor, and  whose  names  appeared  tliereon.  That  at  the  time 
of  the  execution  of  the  said  codicil,  the  said  testator  was  of 
perfectly  sound  mind,  memory,  and  understanding.  That  by 
virtue  of  the  said  codicil,  the  said  destroyed  will,  bearing  date 
on  the  30th  of  June,  1858,  was  in  law  revived,  and  the  said  will 
bearing  date  on  the  15th  of  April,  1859,  was  in  law  revoked,  and 
the  said  will  bearing  date  the  30th  of  June,  1858,  and  the  said 
codicil  bearing  date  on  the  2nd  of  February,  1860,  thereby 
became  and  now  are  the  last  will  and  testament  and  oodidl 
thereto  of  the  said  testator. 

That  the  paper  writing  now  remaining  in  the  Registry  of 
this  Court,  annexed  to  the  affidavit  of  scripts  of  the  said 
George  Rogers  and  George  James  Andrews,  and  marked  with 
the  letter  A,  contains  certain  instructions  for  a  proposed 
codicil  in  the  handwriting  of  the  said  testator,  and  the  paper 
writing  also  now  remaining  in  the  Registry  of  this  Court,  an- 
nexed to  the  said  affidavit  of  scripts,  and  marked  with  the 
letter  B,  contains  the  rough  draft  of  the  said  will  of  the  said  tes- 
tator, bearing  date  on  the  30th  of  June,  1858,  and  was,  in  fact, 
a  former  cancelled  will  of  the  said  testator,  which,  in  pursu- 
ance of  the  instructions  of  the  said  testator,  was  altered  as  the 
same  now  appears.  That  the  said  will,  bearing  date  on  the 
30th  of  June,  1858,  and  executed  by  the  said  testator  as  afore- 
said, was,  in  fact,  drawn  from  the  said  paper  A,  and  the  said 
paper  B  after  it  had  been  altered  as  aforesaid,  and  that  the 
said  p^per  A,  and  the  said  paper  B  after  it  had  been  altered 
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in  pencil  as  they  now  appear  together^  contain  the  whole  ^xxm      1862. 
and  substance  of  the  last  will  and  testament  of  the  said  testa-  ^^^'  ^^  &  ^^' 
tor,  bearing  date  on  the  30th  of  June,  1858.  Rogirs  an^ 

This  declaration  was  demurred  to  on  behalf  of  the  defen-     Amdkbws 
dant^  Stephen  Goodenough^  the  only  son  of  the  deceased^  on  Goodenouoh, 
the  ground  that,  though  the  will  bearing  date  the  15th  of  Rogers  and 
April,  1859,  was  in  law  revoked  by  the  codicil  of  the  2nd  of    .  ^^ers 

*^  '  "^  iQterveniDg. 

February,  1860,  yet  the  will  of  the  30th  of  June,  1858,  was 
not  in  law  revived  by  th&  said  codicil. 

Geoi^e  Henry  Rogers,  and  Mary  Goodenough  Rogers,  and 
Herbert  Goodenough  Rogers,  by  the  said  George  Henry 
Rogers,  his  guardian,  interested  as  legatees  under  both  the 
wiUs,  obtained  leave  of  the  Court  to  intervene,  and  pleaded  as 
follows : — That  the  said  will  bearing  date  on  the  30th  of  June, 
1858,  was  not  revived,  and  the  said  will  bearing  date  on  the 
15th  of  April,  was  not  revoked  as  alleged.  And  for  a  second 
pleading  the  now  pleading  parties  say  that  the  said  will  bear- 
ing date  on  the  15th  of  April,  1859,  was  not  revoked  as  al- 
leged, but  was  only  revoked  so  far  as  it  was  inconsistent  with 
the  said  codicil  or  with  the  said  revived  will,  and  they  say 
that,  in  divers  particulars,  the  said  will  bearing  date  on  the 
said  15th  of  April,  1859,  was  consistent  both  on  the  said 
codicil  and  the  said  revived  will,  and  that  the  said  will  bearing 
date  on  the  said  15th  day  of  April,  1859,  and  the  said  revived 
will  and  the  said  codicil,  now  are  the  last  will  and  testament 
and  codicil  thereto  of  the  said  testator.  And  for  a  third 
pleading  the  now  pleading  parties  as  to  the  said  demurrer  of 
the  said  Stephen  Goodenough,  say  that  the  declaration  is  good 
in  substance. 

This  third  plea  of  the  interveners  was  struck  out  by  order  of 
the  Court  on  motion  of  counsel  on  behalf  of  defendant  on  the 
26th  of  November,  1861. 

To  these  pleas  the  defendant  replied: — First,  that  he  takes 
issue  on  so  much  of  the  first  plea  as  alleges  that  the  will  bear- 
ing date  the  15th  of  April,  1859,  was  not  revoked.    Second, 

VOL.  II.  2  B 
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1862.  that  he  takes  issue  on  all  the  facts  in  the  second  plea  alleged. 

Jan^l6&  16.  rpj^j^.^^  ^^^^  ^1^^  testamentary  papers  in  the  second  plea  men- 

RoQRRs  AND  tioncd  are  not  now  the  last  will  and  testament  and  codicil 

ANDRKW8  thereto  of  the  said  deceased. 

V. 

GooDENouoH,      Issues  joincd  on  behalf  of  interveners, 
and  Rogers, 
Rogers  and 

infcmnlng.       The  codicil  of  1860  was  as  follows  :— 

*'  It  is  my  wish  that  this  should  be  added  as  a  codicil  to  my 
"  last  will,  made  the  30th  of  June,  1858.  First,  I  give  to  my 
"  friend  George  Andrews^s  five  sons,  the  sum  of  fifty  pounds 
"  each,  to  be  deposited  in  the  savings-bank  (immediately  afler 
*'  my  interment)  for  them  until  they  come  of  twenty-one  years 
"  of  age ;  should  either  of  them  not  live  to  that  age,  then  the 
"  fifty  pounds  and  interest  thereupon  to  be  divided  amongst  the 
'^  other  children,  boys  and  girls,  share  and  share  alike,  of  my 
^'  friend  G.  Andrews.  I  give  my  pony  and  carriage  to  Mr. 
"  Rogers,  with  harness,  etc.  I  give  twenty  pounds  to  Mrs. 
*^  Charles  Hemming,  and  twenty  pounds  to  Mrs.  Andrews,  that 
"  they  may  purchase  some  little  ornament  in  remembrance  of 
"  a  sincere  friend.  I  give  my  clock  at  the  stair-head,  and  the 
"  two  Bibles  on  the  table  in  the  passage,  the  little  box  of  worked 
''  strawberries,  and  all  the  furniture  in  my  present  bedroom,  to 
"  my  servant  Mary  Ann  Sturmey.  I  give  to  Mrs.  Newbolt,  of 
"  Paulerspury,  the  two  china  urns  in  the  drawing-room.  I  give 
"  to  Joshua  Orment,  my  servant,  my  boots,  shoes,  and  the  gun 
^'  he  uses  in  the  yard.  I  request  a  hatband  and  gloves  may  be 
"  sent  to  the  Rev.  Mr.  Newbolt,  with  gloves  to  Mrs.  Newbolt, 
"  and  gloves  to  Mrs.  Charles  Hemming,  Mrs.  Andrews,  aiid 
"  the  Miss  Vestors,  Mrs.  Devenish ;  Mr.  Phelps,  hatband  and 
'^gloves,  with  gloves  to  Mrs.  Phelps,  and  a  hatband  and  gloves 
"to  my  firiend  and  neighbour,  Mr.  Crane;  and  a  further  sam 
*^  of  £5  each  to  my  servants  Ann  and  Lucy  Waygood,  if  in  my 
"service  at  my  death.  I  give  my  Bath  chair  to  Mrs.  Baker; 
"  and  my  cottage  now  occupied  by  James  Davies,  I  give  to  my 


intervening. 
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"servant  Mary  Ann  Sturmey  for  her  life;  at  her  death  I  give       1862. 
"  the  said  cottage  to  my  nephew  and  godson^  Herbert  Good-  Jan.  16  &  16. 
"enough  Rogers.  Roland 

"  Signed,  etc.  Andrews 

"Feb.  2nd,  I860."  Goodenouqh, 

and  Rogers, 
Rogers  and 

It  was  admitted  in  argument  that  the  names  of  Ann  and    .  Rogers 

Lucy  Waygood  occurred  both  in  the  will  of  1859  and  in  the 
draft  and  instructions  of  the  will  of  1858. 

The  case  was  argued  before  the  Court  by — 

Mr.  Montague  Smith,  Q.C.,  and  Dr.  ,Spinks  for  the  execu- 
tors of  the  will  of  1858  :     The  question  is,  what  effect  has  the 
codicil  of  1860  ?     It  is  clear  that  the  testator  did  not  mean  to 
die  intestate ;  he  meant  that  there  should  be  a  will,  and  that 
this  codicil  should  be  a  codicil  to  his  last  will.  Does  the  know- 
ledge of  the  testator  that  the  will  of  1858  was  destroyed  rebut 
the  presumption  of  intention  to  revive  that  will  ?     We  submit 
that  the  reference  to  it  by  date  is  too  precise.    If  it  is  a  ques- 
tion of  incorporation,  we  say  that  the  testator  intended  to  in- 
corporate the  substance  of  the  will  of  1858.     The  "  intention 
to  revive'*  required  by  the  22nd  section  of  the  Wills  Act  is 
satisfied  by  the  revocation  of  the  revoking  instrument.  It  must 
be  admitted  that  Hale  v.  Tokelove,  2  Rob.  318,  and  Newton  v. 
Newton,  the  case  recently  decided  in  Irish  Probate  Court,  and 
reprinted  in  L.  T.  Rep.  (Oct.  26  and  Nov.  2, 1861,)  are,  as  far 
as  they  go,  against  us. 

The  SoUdtor-General  (Sir  Roundell  Palmer),  Dr.  Deane, 
Q.C.,  and  Dr.  Middleton  for  the  interveners :  Our  case  be- 
gins where  the  last  case  ends.  Admitting  that  the  will  of  1858 
cannot  be  set  up,  the  question  is,  whether  the  codicil  of  the  will 
of  1860  can  operate  as  a  pure  and  simple  revocation.  On  either 
of  two  grounds  we  are  entitled  to  probate  of  the  will  of  1859  : 

2b2 
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1862.       first,  the  date  of  the  30th  of  Juue,  1858,  is  a  mere  f  aba  demon- 

Jan.  16  &  16.  ^ifatio,  and  le^timate  evidence  would  be  admissible  to  show 

Rogers  and  the  mistaken  reference;  secondly,  there  is  no  independent  in- 

Andrews     tention  of  revocation.     If  the  date  is  taken  as  necessarily  at- 

GooDENouoH,  taching  to  the  will  of  1858,  still  there  is  no  express  intention 

and  Rogers,  ,  -i.-i  -i-  .i«  i  -i 

Rogers  and  to  revoke  3  and  if  the  codicil  is  not  good  to  revive,  how  can  it 

iiiterTeaiuK  ^®  *^  revoke?  There  are  three  classes  of  cases  bearing  on  the 
present  case  to  be  considered — of  the  first,  Walpole  v.  Orford, 
8  Ves.  402,  and  Walpole  v.  Cholmondeley,  7  T.  R.  138,  are  the 
principal ;  but  there  both  wills  were  in  existence  at  the  death 
of  the  testator,  and  the  codicil  by  its  reference  set  up  the 
earlier  will  inconsistent  with  the  later.  In  the  second  class  of 
cases  there  was  no  instrument  to  answer  the  description  con- 
tained in  the  will  which  was  capable  of  operating,  and  you  must 
therefore  admit  evidence  to  make  the  words  applicable  to  the 
real  facts :  {Lord  St.  Helens  v.  Marchioness  of  Exeter ^  3  Phill. 
461,  in  note.)  To  this  class  belongs  also  Quincey  v.  Quincey, 
5  N.  C.  154.  The  third  class  is,  where  the  intention  to  revoke 
is  conditional,  and  the  deceased  acted  under  a  mistake  either 
of  law  or  fact :  {Onions  v.  Tyrer,  1  P.  Wms.  345.) 

Dr,  Phillimorey  Q.(/.,  and  Dr.  Swabey  for  the  defendant  : 
We,  in  fact,  oppose  both  wills.  As  to  the  will  of  1858,  the 
9th  section  of  the  Wills  Act  says,  that  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed,  etc. ;  but  here  is 
nothing  in  writing.  In  principle,  it  seems  undistinguishable 
from  cases  of  incorporation,  where  the  rule  requires  that  the 
instrument  to  be  incorporated  should  have  been  in  existence  at 
the  date  of  the  executed  instrument  which  incorporated  it. 
The  class  of  cases  in  which  the  substance  or  contents  of  testa- 
mentary papers  are  admitted  to  probate,  are  where  a  duly  exe- 
cuted instrument  has  been  lost,  or  wrongfully  or  unintentionally 
destroyed ;  for  in  cases  of  dependent  relative  revocation  the  law 
implies  a  want  of  intention  on  the  part  of  the  testator;  but  here, 
the  will  of  1858,  after  being  revoked  by  that  of  1 859,  was  delibe- 
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rately  destroyed  with  the  knowledge  of  the  testator.   As  to  the       1862. 
will  of  1859,  the  reference  by  the  codicil  of  1860  to  the  will  of  J"»- 15  &  l«- 
1858  is  so  unambiguous  that  the  mere  fact  of  its  non-existence  rooem  and 
at  the  time  of  death,  cannot  distinguish  it  from  the  rule  laid     Amdrkws 
down  in  Walpole  v.  Cholmondeley,  so  as  to  admit  parol  evidence.  Goodenouoh, 
The  reference  to  his  last  will  of  that  date  is  a  distinct  declara-   rookm  aS 
tion  that  the  will  of  1859  should  not  be  his  last  will,  and  there-    .  ^^^^ 

utervenmg. 

by  revokes  it.  As  to  the  doctrine  of  dependent  relative  revo- 
cation^ there  seems  an  entire  absence  in  the  circumstances  of 
these  wills  of  that  relation  between  the  acts  of  the  testator  on 
which  that  doctrine  is  founded. 

Mr.  Montague  Smith  was  heard  in  reply :  and  Mr.  George 
James  Andrews  was  examined  on  behalf  of  the  interveners, 
and  proved  that  after  the  will  of  1859  was  executed,  the  will 
of  1858  was  burnt  in  the  deceased's  presence  and  with  his 
sanction ;  that  the  deceased  afterwards  told  him  he  had  some 
friends  whom  he  wished  to  remember,  and  consulted  him  about 
making  a  codicil ,-  and  that  he  told  the  deceased  how  a  codicil 
ought  to  be  executed,  and  advised  him  to  let  him  (Andrews) 
make  it  for  him,  and  that  the  deceased  said,  no,  he  would  do  it 
for  himself;  that  the  date  of  the  will  to  which  it  was  to  be  a 
codicil  was  not  mentioned,  but  that  the  deceased  spoke  of  some 
bequests  which  were  in  the  will  of  1859,  and  not  in  that  of 
1858. 

Sir  C.  Cresswell  :  There  is  great  difficulty  in  some  of  the 
points  ai^ued  in  this  case,  and  if  I  had  to  deal  with  all  the  ' 
questions  which  have  been  raised  I  should  require  time  to 
examine  the  authorities;  but  the  full  and  satisfactory  arguments 
that  I  have  heard  enable  me  to  dispose  of  it  without  any  doubt 
in  my  own  mind  as  to  the  decision  that  ought  to  be  pro- 
nounced. One  will  was  made  in  1858  and  another  in  1859, 
and  then  the  will  of  1858  was  actually  destroyed,  the  will 
of  1859  having  previously  revoked  it.     A  codicil  was  after- 
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1862.      wards  made  in  terms  purporting  to  be  a  codicil  to  the  will 

Jan.  16  &  16.  of  1858. 

RoGf Ks  AND       ^^^  ^^^  question  is,  wbetber  the  codicil  could  revive  that 

Andbews     yf{\[^  assuming  that  the  reference  to  it  by  date  was  correct,  and 

GooDENouoH,  that  it  was  the  intention  of  the  testator  that  it  should  be  so  re- 

RooKRs^^D  vived.  That  is  a  question  to  be  determined  by  the  Stat.  1  Vict. 

Rogers      q  26.    When  the  instrument  had  been  destroyed,  it  no  longer 

iiitenrcniDg.  ^  .  . 

existed  either  in  law  or  fact ;  it  did  not  exist  as  a  will  from  the 
time  when  the  second  will  was  executed  ;  it  no  longer  existed 
as  a  written  instrument,  as  a  paper  writing,  from  the  time 
when  it  was  burnt.  Not  being  either  a  will  or  a  writing,  how 
could  it  again  become  a  will  ?  ITiat  question  seems  to  be  decided 
by  the  statute ;  the  9th  section  says,  "  that  no  will  shall  be 
valid  unless  it  be  in  writing  and  executed  in  the  manner  here- 
inafter mentioned.^'  It  has  been  said  that  it  could  again  be- 
come a  will,  because  it  was  revived  by  the  codicil ;  but  it  could 
not  be  revived  in  its  original  condition  of  a  written  instrument, 
and  thus  the  very  first  thing  required  by  the  statute  in  order 
to  make  a  will,  cannot  be  satisfied.  It  appears  to  me  that  the 
expression  "no  will  shall  be  valid"  applies  equally  to  an 
original  will  and  a  revived  will.  Two  cases  have  been  cited — 
Hale  V.  Tokelove  and  Newton  v.  Newton — and,  undoubtedly 
in  both  of  these  the  decisions  proceeded  on  the  assumption 
that  a  document  which  had  once  existed  as  a  will,  and  which 
had  afterwards  been  destroyed,  could  not  be  revived  by  any 
intention  of  the  testator  manifested  in  a  subsequent  codicil. 
It  is  said  that  Hale  v.  Tokelove  is  a  case  prinuB  impressionis  : 
but  the  decision  of  the  very  learned  person  who  pronounced 
that  judgment,  was  considered  by  the  learned  Judge  of  the 
Prerogative  Court  in  Ireland,  and  by  him  aflSrmed,  as  far  as 
that  part  of  the  case  went,  without  the  least  hesitation.  Sitting 
in  a  Court  of  co-ordinate  jurisdiction,  I  should  hesitate  a  long 
time  before  I  departed  from  a  precedent  thus  established,  even 
if  my  own  judgment  had  not  gone  along  with  it ;  but,  for  the 
reason  I  have  assigned,  I  think  it  perfectly  plain,  according  to 
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the  statute^  that  the  will  could  not  be  revived.    The  ingenious      1862. 

argument  in  answer  to  that  view  of  the  case,  was  founded  upon  J*a- 15  &  16. 

the  22nd  section.     That  section  provides  that  "no  will  or  Rogers  and 

"  codicil,  or  any  part  thereof,  which  shall  be  in  any  manner  re-     Andrews 

"  voked,  shall  be  revived  otherwise  than  by  the  re-execution  Goodenouoh, 

"  thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  re-  "ooERs'iSfD 

"  quired,  and  showing  an  intention  to  revive  the  same/'     But    .  KoQ«^ 

interrening. 
Mr.  M.  Smith  should  add  the  words,  "  but  any  will  however 

'•  revoked  may  be  so  revived.**  I  cannot  go  along  with  him  in 
that  construction,  because  it  would  violate  the  rules  which  the 
Legislature  appear  so  cautiously  to  have  laid  down  in  the  9tli 
section.  I  apply  my  opinion  to  a  case  where  the  will  was  de- 
stroyed by  the  testator,  or  in  his  presence,  or  with  his  authority 
and  with  his  knowledge.  I  say  nothing  as  to  what  would  be 
the  effect  if  the  instrument  had  been  destroyed  without  his 
knowledge.  The  question  may  arise  on  another  day  whether 
a  person  can  revive  an  instrument,  or  rather  the  contents  of 
an  instrument,  which  no  longer  exists, — whether  in  that  case 
the  terms  of  the  9th  section  of  the  statute  would  be  satisfied. 
My  judgment  is  limited  to  the  facts  before  the  Court  in  the 
present  case.  The  next  question,  which  has  been  so  much 
urged  by  the  SoUcitor-General,  relates  to  the  effect  of  the 
codicil  upon  the  will  of  1859.  Now,  what  is  there  to  revoke 
that  second  will  ?  Certainly  nothing  in  the  codicil.  It  must 
be  revoked  by  another  will.  Again,  I  think  the  statute  dis- 
poses  of  that  question.  The  20th  section  provides  that  no 
will  or  codicil,  or  any  part  thereof,  shall  be  revoked  otherwise 
than  by  marriage,  or  by  another  will  or  codicil  executed  in  the 
manner  required  for  the  execution  of  a  dispositive  will,  or  by 
some  writing  declaring  an  intention  to  revoke  the  same,  and 
executed  like  a  dispositive  will,  or  by  the  burning,  tearing,  or 
destruction  thereof  by  the  testator,  or  by  some  person  in  his 
presence  and  by  his  direction,  with  an  intention  of  revoking 
the  same. 

Now,  this  codicil  certainly  does  not  in  terms  revoke  the 
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1862.       will  of  1859,  nor  does  it  in  terms  show  any  intention  to  revoke 

Jan.  15  &  16.  that  will.     There  might  have  been  an  implied  declaration  of 

RooRRs  AND  ^^^^  ^^  intention  if  the  codicil  had  contained  dispositions  of  the 

Andrews     property  so  at  variance  with  that  contained  in  the  will,  that  no 

GooDFNouoH,  part  of  the  will  could  take  effect  if  effect  was  given  to  the 

RoGisRs  and'  codicil.     But  the  codicil  has  no  such  operation ;  it  does  not 

Rogers      dispose  of  the  property  in  a  manner  inconsistent  with  the  will 
intervening.  *^  . 

of  1859;  it  only  shows  an  unexecuted  intention  to  revive  the 

former  will.  I  am  not  aware  that  such  an  unexecuted  inten- 
tion could  by  any  possibility  have  the  effect  of  revoking  the 
second  will. 

For  these  reasons  it  is  unnecessary  to  deal  with  the  two  more 
difficult  points  which  have  been  raised — one  as  to  the  admissi- 
bility of  evidence  to  ascertain  the  supposed  mistake  made  by 
the  testator  in  referring  to  the  will  of  1858,  and  the  other  as 
to  the  very  difficult  and  interesting  subject  of  dependant  rela- 
tive revocation.  On  the  grounds  I  have  stated  I  agree  en- 
tirely with  the  judgment  of  Dr.  Lushington  in  Hale  v.  Toke- 
love,  and  with  that  of  the  Judge  of  the  Prerogative  Court  in 
the  Irish  case  of  Newton  v.  Newton,^  and  I  think  that  the  co- 
dicil could  not  have  the  effect  of  making  that  again  a  will 
which  no  longer  had  any  existence  either  in  fact  or  in  law ;  and 
that  the  codicil,  for  the  reasons  I  have  stated,  had  no  operation 
in  cancelling  or  revoking  the  second  will.  I  therefore  pro- 
nounce for  the  will  of  1859  and  the  codicil  of  1860  ;  the  costs 
of  all  parties  should  be  paid  out  of  the  estate. 

^  Eeversed  in  the  Court  of  Appeal  in  Ireland. 
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Her  Majesty's  Procurator-General  v.  Samuel  Williams. 


1862. 

Jan.  21. 


In  the  Goods  of  Mary  Emsley  (Widow^  deceased). 


Her 
Majesty's 

PaOCURATOE- 

Interest  Suit. — Receiver  in  Suit  in   Chancery  in  respect  of         ,,. 
same  Estates  appointed  Administrator  pendente  lite.  ^^nUikus 

la  an  interest  suit  between  the  Queen's  Proctor,  and  a  defendant,  assert- 
ing himself  to  be  the  lawful  nephew  of  a  deceased  intestate,  the  Court 
appointed  A.  B.,  who  had  been  made  receiver  in  respect  of  the  same 
estates  in  proceedings  in  Chancery,  to  be  administrator /?e»(/^^  lite, 
on  his  afBdavit  that  the  estates  in  certain  particulars  would  be  bene- 
fited by  being  dealt  with  by  a  person  clothed  with  such  authority, 
and  on  consent  of  the  parties  to  the  suit. 

The  deceased  in  this  case^  Mary  Emsley^  died  on  or  about  the 
13th  of  August^  1860,  intestate,  a  widow,  and  without  children. 
An  interest  suit  was  commenced  by  Her  Majesty^s  Procurator- 
General  on  behalf  of  the  Crown,  against  Samuel  Williams, 
asserting  himself  to  be  the  lawful  nephew  and  one  of  the  next 
of  kin  of  the  deceased.  The  deceased  at  the  time  of  her  death 
was  seized  of  or  entitled  to  certain  freehold,  copyhold  and 
leasehold  estates,  moneys,  etc.  In  the  Rolls  Court,  in  a  suit 
touching  the  estate  of  the  said  deceased,  between  the  said 
Samuel  Williams,  plaintiff,  and  William  Rose  and  Her  Majesty^s 
Procurator-General,  defendants,  Henry  James  Peachey  had 
been  duly  appointed  receiver  of  the  rents  and  profits  of  certain 
freehold  and  leasehold  estates  of  the  deceased  in  the  said  order 
mentioned ;  and  in  another  suit  in  the  Rolls  Court,  touching 
the  said  estate,  between  Samuel  Williams,  plaintiff,  and  Her 
Majesty's  Procurator-General,  defendant,  the  said  Henry 
James  Peachey  had  been  duly  appointed  receiver  of  the  rents 
and  profits  of  the  real  and  leasehold  estates,  and  to  collect 
and  get  the  outstanding  personal  estate  pending  the  litigation 
in  this  court. 

This  appeared  by  the  affidavit  of  Mr.  Peachey,  who  furtlier 
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1862.  stated  that,  as  such  receiver,  he  had  had  the  offer  for  the  pur- 

Jwrnary  21.  chase  of  certain  of  the  leasehold  property,  subject  to  the  ap- 

Hke  proval  of  the  Court  of  Chancery,  which  he  considered  advanta- 

Majesty's  creous.  That  an  action  of  eiectment  in  respect  of  the  said  lease- 

PROOUIIATOE-  J  r 

Gen£]lal  holds  was  pending  for  breach  of  covenant  of  repairs,  to  which 
Samuel  ^®  "^^  advised  there  was  no  valid  defence,  but  which  he  had 
Williams,  j^q^  authority,  as  receiver,  to  compromise.  That  it  would  be  for 
the  benefit  of  the  estate  that  certain  sales  of  furniture  should 
be  made,  and  certain  debts  due  to  the  estate  recovered,  for 
which  purpose  an  administrator  pendente  lite  was  necessary; 
also  that  certain  deeds,  muniments  of  title  and  securities  con- 
nected with  the  property  of  deceased  were  in  the  possession 
of  the  Queen's  Proctor,  who  objected  to  part  with  them  except 
to  an  BjimimstratoT  pendente  lite. 

Dr.  Swabey  moved  the  Court,  on  behalf  of  the  said  H.  J. 
Peachey,  to  appoint  him  administrator  pendente  lite.  Notice 
of  the  motion  had  been  given  to  the  Queen's  Proctor  and  to 
the  attorney  of  defendant,  and  there  was  no  objection. 

Motion  granted. 


January  28.         In  the  Goods  of  JoHN  Walker  (deceased),  on  Motion. 

joBK  WUL — Attestation  Clause. — Signature  of  Deceased. 

Walker. 

Deceased  read  over  an  attestation  clause  containing  his  name,  written 
by  himself,  in  the  presence  of  two  witnesses,  who  subscribed  their 
names.  Deceased  then,  on  the  opposite  page  of  the  paper,  wrote  some 
words,  beneath  which  he  added,  "  Attestation.  John  Walker,  testa- 
tor," and  the  names  of  two  executors. 

Hblb,  that  the  deceased  intended  to  give  effect  to  his  will  by  the  signa- 
ture of  his  name  in  the  attestation  clause. 
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I  In  this  case  the  deceased  made  his  will  on  the  1 1th  of  June,      1862. 

I  1860,  the  second  page  of  which  ended  as  follows : —  •  Jwoary  28. 

I  "  And  I  hereby  appointed  two  executors,  John  Walker  and  j^  ^he  Goods  of 

j  *'  Lawrence  Walker,  of  this  my  will,  as  witness  my  hand,  this  ^"'^ 

'  "day,  11th  June,  one  thousand  eight  hundred  and  sixty. 

!  "  Attestation. 

^'  Signed  and  acknowledged  by  the  said  John  Walker,  the 
"  testator,  who  at  his  request,  in  his  presence,  and  in  the  pre- 
''  sence  of  each  other,  have  hereunto  subscribed  our  names  as 
"  witnesses. 

"Adam  Heyworth. 
"Edmund  Jackson.'* 

On  the  third  page  was  written : — 

"  I  give  devise  of  property  to  executors  in  trust  and  to  pay 
"proceeds  to  testator's  children,  with  provision  for  main- 
"  tenance  during  minority  of  children. 

"  Attestation. 

"  John  Walker,  testator. 
"Lawrence  Walker,"!  ,, 

"  John  Walker,         J 

From  the  affidavit  of  the  surviving  subscribed  witness  it 
appeared  that  Jackson  and  Heyworth  were  present  together 
on  the  date  of  the  will  with  deceased.  That  the  deceased  said, 
"  This  is  my  will,  and  I  wish  you  both  to  witness  it ;  I  shall 
"have  to  read  part  of  it  over  as  a  matter  of  form,  after 
"  which  you  will  sign  your  names  to  it  as  witnesses.''  That 
he  then  read  the  words  on  the  second  page,  as  given  above, 
down  to  "subscribed  our  names  as  witnesses;"  that  Heyworth 
and  Jackson  then  signed  their  names  at  the  end  of  the  second 
page ;  that  the  deceased  then  wrote  in  their  presence  the  words 
which  appeared  on  the  third  page  of  the  will ;  and  that  the 
whole  of  the  writing,  with  the  exception  of  their  signatures, 
was  in  the  deceased's  own  hand. 
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1862.  Dr.  Spinks  moved  the  Court  for  probate :  The  reading  over 

Jaonaiy  28..    \\^q  attestation  clause,  in  which  is  the  deceased's  name,  was 

In  tbe  Goods  flf^^^^^i^^  ^  <^  acknowledgment  of  that  as  his  signature. 

W^KEK.         What  he  wrote  afterwards  can  be  no  part  of  the  will,  and  is 

merely  superfluous  as  r^ards  the  execution. 

Sir  C.  Cresswell  :  I  agree  that  the  signature  in  the  attes^ 
tation  clause  must  be  taken  from  the  circumstances  alleged  to 
be  that  by  which  the  deceased  intended  to  give  effect  to  the 
will.  What  appears  to  have  been  written  afterwards  seems  a 
sort  of  memorandum  of  what  he  thought  he  had  done  by  the 
will.  Motion  granted. 


Fcbniary  22.  In  the  Goods  of  ALEXANDER  Stoddart  (deceased), 

,    .    «    ,    .  on  Motion. 

In  the  Goods  of 

Alexander 

Stoddart.       Scotch  Marriage  Contract  or  Settlement. — Quasi  Testamentary 

Indorsement. 

B.  and  C,  domiciled  Scotch  people,  in  contemplation  of  their  marriage, 
entered  into  a  contract  or  settlement  in  December,  1823,  under  vhich 
they  had  certain  powers  of  appointment.  On  the  fly-sheet  of  the 
settlement  appeared  what  described  itself  as  a  codicil  dated  Septem- 
ber, 1832,  signed  by  B.  and  C,  and  attested  by  two  witnesses. 
Below  this,  under  date  of  Ist  January,  1837,  was  an  holograph  of 
Alexander  Stoddart,  and  signed  by  him,  which  purported  to  be  testa- 
mentary. In  1855,  deceased  acquired  an  English  domicil,  which  he 
retained  till  death. 

On  motion,  the  Court  refused  to  grant  letters  of  administration  with 
the  settlement  and  two  writings  annexed,  as  together  containing  the 
and  codicil  thereto  of  deceased. 

Alexander  Stoddart,  late  of  Barton  Moss  near  Manchester,  iu 
the  county  of  Lancaster,  died  there  on  the  10th  of  May,  1860. 
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He  was  bom  at  Dambarney,  in  the  county  of  Perth,  in  Scot-       1862. 
land,  where  he  resided  until  about  the  year  1855,  when  he   f^hmujii, 
relinquished  his  Scotch  domicil,  and  took  up  his  residence  in  j^  the  Goods  of 

England.    Prior  to  their  marriage,  to  wit  on  the  23rd  of  De-  Alexandee 

Stoddabt. 
cember,  1823,  the  deceased  and  his  then  intended  wife,  Cathe- 
rine Dewar,  entered  into  a  contract  or  settlement  in  contem- 
plation  of  their  said  marriage. 

It  appeared  by  this  contract  that  certain  moneys  and  pro- 
perty were  settled  upon  certain  trusts  therein  declared,  with 
power  for  the  said  deceased,  and  failing  his  so  doing,  for  the 
said  Catherine  Dewar,  in  the  event  of  her  surviving  him,  by  a 
writing  under  his  or  her  hand,  at  any  time  in  their  respec- 
tive lifetimes,  to  divide  and  apportion  the  said  money  amongst 
the  issue  of  the  marriage,  as  he  or  she  should  think  proper; 
and  failing  such  division,  the  same  to  be  divided  amongst 
such  issue,  and  certain  persons  were  appointed  trustees. 

The  marriage  was  subsequently  duly  solemnized,  and  there 
had  been  issue  three  sons  and  one  daughter,  all  of  whom  were 
living  and  had  attained  their  majority. 

On  the  fly-leaf  of  the  said  contract  appeared  three  docu- 
ments, all  in  the  deceased's  handwriting,  of  which  the  follow- 
ing are  copies : — 

"  Since  the  foregoing  pages  were  wrote,  circumstances  have 
"  occurred  to  make  us,  Alexander  Stoddart  and  Catherine 
''Dewar,  add  a  codicil,  wherein  we  cancel  William  Gardner, 
"  W.  S.  Edin  and  his  heirs,  James  Condie,  writer,  Perth,  heir 
''  of  the  late  Mr.  George  Condie,  and  appoint  Alexander  Stod- 
"  dart,  of  Ballendrick,  John  M'Laun,  farmer.  Wester  Rhina 
"  and  Catherine  Dewar,  should  she  survive  her  husband  Alex- 
"  ander  Stoddart. 

"  Viz. :  that  the  whole  effects  heritable  and  personal  shall, 
^'  at  the  death  of  the  longest  liver,  be  equally  divided  amongst 
"  their  children.  Should  Catherine  Dewar  survive  her  hus- 
"  band,  Alexander  Stoddart  to  have  the  interest  of  the  whole 
'^  during  her  lifetime,  but  should  it  be  deemed  advisable  by 
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1862.       '^the  trustees  when  our  sons  enter  into  business,  each  of 

February  22.   « them  to  get  five  hundred  pounds  at  the    age  of  twenty- 

In  the  GtxKlfl  of ''  ^^^^ee.     Wrote  by  Alexander  Stoddart,  and  subscribed  by 

Alkxandes     a  i^im  2Lnd  the  said  Catherine  Dewar,  on  the  19th  day  of  Sep- 

'^  tember,  eighteen  hundred  and  thirty-two,  before  these  wit- 

''  nesses,  Alexander  Comb  and  Thomas  Scot,  residing  at  Dun- 

"kirk. 

"  Alexander  Stoddart. 
'^  Catherine  Dewar. 
"  Alexander  Comb,  Witness. 
"  Thomas  Scot,  Witness.*^ 

"  Ist  Jan.,  1837. 

"  Bought  the  land  of  Woodside  for  fifteen  hundred  and 
"  twenty  pounds  sterling ;  Laurence  to  have  the  ofler  of  it 
"  at  the  same.  Should  he  not  incline  to  take  it  at  the  above 
^'  sum,  to  be  offered  to  the  others ;  biit  should  none  of  them 
"  be  inclined  to  take  it,  in  that  case  to  be  sold,  and  equally 
"divided  after  their  mother^s  death. 

*'  Alexander  Stoddart." 

"  Dunkirk,  P.S.,  28th  August,  1845. 

"  Owing  to  a  great  deal  of  money  being  laid  out  on  Wood- 
"  side,  to  be  given  at  what  it  may  be  reckoned  worth  at  my 
"  death,  who  have  withdrawn  my  brother's  name  for  reasons 
"  here  not  necessary  to  explain. 

"Alexander  Stoddart. 
"Catherine  Dewar." 

Dr.  Spinks  now  moved  the  Court  to  decree  letters  of  ad- 
ministration, with  .the  document  dated  the  19th  of  September, 
1832,  and  the  original  contract  or  settlement,  as  together  con- 
taining the  last  will  and  testament  of  the  deceased,  and  the 
codicil  dated  the  1st  of  January^  1837,  annexed,  to  Laurenoe 
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Stoddart  and  Alexander  Stoddart,  two  of  the  lawful  children  of      1862. 
the  deceased^  on  the  renunciation  of  Catherine  Stoddart,  the  ^^^"'^  ^^' 
widow  of  the  deceased,  there  being  no  executor  or  residuary  in  the  Goods  of 
legatee  named  in  either  of  the  papers.     There  are  affidavits  as  sxoMiS?.* 
to  deceased  taking  up  his  domicil  in  England,  in  1854,  and  as 
to  the  document  dated  the  Ist  of  January,  1837,  being  in  the 
deceased^s  handwriting.     The  first  document,  described  as  a 
codicil,  executes  the  power  of  appointment  contained  in  the 
settlement,  and  would  embody  it.     The  writing  of  the  Ist  of 
January,  1837,  is  holograph  of  the  deceased  before  the  "Wills 
Act,  and  as  such  a  good  testamentary  document. 

By  the  Court  :  This  writing  does  not  relate  to  anything 
in  the  original  settlement,  nor  to  anything  in  that  which  the 
deceased  calls  a  codicil,  but  to  something  bought  since.  How 
do  you  connect  it  with  what  went  before  ? 

Dr.  Spinks :  It  is  on  the  same  document  with  that  which  is 
called  a  codicil ;  at  least  it  ought  to  go  to  a  court  of  con- 
struction. 

Sib  C.  Cresswell  :  In  1837,  the  deceased,  according  to 
your  statement,  was  domiciled  in  Scotland.  You  don't  show 
me  that  the  document  of  which  you  ask  probate  would  be  a 
good  testament  according  to  Scotch  law.  I  cannot  grant  this 
motion. 

Motion  rejected. 
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1862. 
Jan.  28  aad  In  the  Goods  of  LouisA  MoRRis,  Widow  (deceased) . 

Feb.  4.  ^r     ' 

on  Motion. 

la  the  Goodii  of 

l^uisA  Administration, — Guardian  elected  by  Minors. — Testamentary 

guardian. — Practice. 

A  testamentary  guardian  of  minor  children  is  entitled  to  a  grant  of  ad- 
ministration for  their  nse  and  benefit,  preferably  to  a  guardian  elected 
by  the  children.  Grant  made  to  the  latter  revoked,  and  a  fresh 
grant  made  to  the  testamentary  guardian. 

Semblb,  where  a  general  grant  of  administration  is  properly  made,  the 
practice  is  against  revoking  it,  even  with  consent  of  the  grantee, 
unless  the  grantee  has  become  incapable  by  the  act  of  God.  Grants 
to  creditors,  however,  are  an  exception  to  this  rule. 

In  this  case  the  deceased  died  on  the  31st  of  January,  1861^ 
intestate.  On  the  11th  of  March  in  the  same  year  letters  of  ad- 
ministration to  her  estate  were  granted  to  Edward  Clutterbuck, 
the  lawful  uncle,  one  of  the  next  of  kin  of  and  curator  or  guar- 
dian, duly  elected  by  the  four  minor  children  of  the  intestate, 
for  their  use  and  benefit,  and  till  one  of  them  should  attain 
the  age  of  twenty-one  years.  The  property  was  sworn  under 
i£450,  consisting  of  furniture  and  other  effects  bequeathed  by 
the  will  of  her  late  husband,  and  which  were  supposed  to  form 
part  of  her  estate.  It  was  ascertained,  however,  in  May, 
1861,  that  the  before-mentioned  property  did  not  belong  to 
the  estate  of  tlie  deceased,  but  that  a  sum  of  JS4000  Bank 
Annuities  did  belong  thereto.  It  was  therefore  necessary  that 
the  amount  of  deceased's  property  should  be  re-swom,  further 
security  given,  and  duty  paid.  Meantime  the  health  of  the 
administrator  had  become  so  impaired,  that  he  was  unfit  and 
tmwilling  to  continue  the  administration.  The  question  as  to 
the  £4000  turned  Upon  whether  the  widow  had  or  had  not 
made  a  certain  election  under  her  husband's  will,  and  in  re- 
spect thereof  Colonel  Clutterbuck  had  petitioned  the  Court 
of  Chancery  for  directions. 
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Mr.  Kenneth  Leith  Sutherland,  an  executor  of  the  will  of      1862. 
the  deceased^s  husband,  and  therein  appointed  testamentary    Jan-  28  and 
guardian  to  the  minor  children,  was  willing  to  take  out  ad-       2_1-1 
ministration  to  the  deceased,  if  the  Court  would  revoke  the  l"  the  Goods  of 
grant  of  the  11th  of  March  to  Colonel  Clutterbuck.  Mollis. 

Dr.  Deane,  CI.C.,  moved  the  Court  accordingly :  The  tes- 
tamentary  guardian  is,  by  the  practice  of  the  Court,  entitled 
in  priority  to  the  guardian  elected  by  the  minors.  The  pre- 
sent administrator  has  not  intermeddled,  and  the  whole  pro- 
ceeding was  under  a  mistake.  He  referred  to  Coote^s  Pro- 
bate Practice,  148  (2nd  edit.),  and  cases  there  cited. 

SiK  C.  CsEsswELL :  Even  with  consent  of  the  original  ad- 
ministrator, is  there  any  precedent  for  revoking  a  regular 
grant  of  administration,  unless  by  the  act  of  God  the  person 
has  become  incapable  ?  As  far  as  I  understand,  there  is  no 
instance  in  the  registry  where  that  has  been  done  simply  on 
account  of  age  of  infirmity. 

Cur.  adv.  tmlt.  as  to  practice  in  registry. 

SiE  C.  Cresswell  :  The  case*  which  has  been  looked  up 
in  the  registry  does  not  I'esult  in  much — it  is  hardly  in  point. 
But  here  the  original  grant  was  made  to  a  guardian  elected 
by  the  minors ;  and  it  turns  out  that  there  was  a  testamentary 


•  In  the  case  of  Edward  Hoare  (T.  T.  1833),  referred  to  in  "  Coote's 
Practice,"  ubi  suprc^  it  appeared  that  a  Mrs.  French  lent  the  intestate 
certain  moneys,  upon  the  security  of  a  certain  estate,  which  the  intes- 
tate afterwards  sold,  or  contracted  to  sell,  to  another  person.  Mrs.  F. 
filed  a  bill  against  the  purchaser,  who  eventually  paid  her  the  whole  of 
the  mortgage  with  interest.  Between  filing  the  bill  and  the  receipt  of 
the  money,  Mrs.  F.  took  administration  to  the  intestate  on  the  renun- 
ciation of  his  widow  and  children  (through  their  guardian).  The  Court 
made  a  new  grant  to  one  of  the  children  after  revoking  the  grant  which 
had  been  made  to  the  creditor. 

VOL.  II.  2  c 
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1862.       guardian  under  the  father's  will,  who  has  a  preferable  right, 
"^^Fcb  V"^^    and  is  now  willing  to  take  out  administration.     The  revoca- 
tion  and  fresh  grant  may  therefore  go  as  prayed. 

In  the  Goods  of 

Louisa 

Morris. 


1861-2.  ^^  ^^^  Goods  of  John  Gausden  (deceased). 

Jan.  28  and    IVilL — Paper  pasted  on  Parchment. — Signature  at  Foot  or 

J  CO.  4. 

End. — Probate  by  Consent. 

In  the  Goods  of 

i°°^  In  this  case  the  will  of  the  deceased  was  written  by  an  illi- 

Gausden.  '' 

terate  hand  on  one  side  of  a  sheet  of  parchment.     On  the 

'  ■  ^  '  '"  right-hand  comer  of  the  bottom  of  the  parchment  was  pasted 

^/VAiA*/"^        apiece  of  paper  with  a  2s.  6d.  stamp  impressed;  the  paper 

o    •         •  covered  rather  more  than  half  the  breadth  of  the  parchment, 

-^  "  V  ^     but  there  would  have  been  room  at  the  left-hand  comer  of  the 

bottom  of  the  parchment  for  the  names  of  the  testator  and 

attesting  witnesses  :  in  fact,  these  names  were  written  on  the 

paper  pasted  on  as  follows  : — 

^' Of  December,  1855, 
"Signed  by  me,  John  Gausden         17th. 
^2     f*j^  "Thos.  Stephens,  Wheelwright, 

1  stamp  J  "Chaklbs  Stephens,  Wheelwright 

"  Samuel  Lewis,  Labourer.'^ 

From  the  affidavit  of  Mary  Gausden,  the  executrix  named 
in  the  will,  and  therein  described  as  the  wife  of  the  deceased, 
and  from  the  affidavits  of  the  attesting  witnesses,  it  appeared 
that  the  stamped  paper  was  pasted  on  the  parchment,  before 
the  execution  of  the  will,  in  the  presence  of  the  deceased,  and 
by  the  advice  of  the  writer  of  the  will,  with  the  idea  of  giving 
greater  validity  to  it ;  that  nothing  was  written  on  that  part 
of  the  parchment  over  which  the  paper  was  pasted ;  that  the 
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paper  itself  was  blank  when  the  attesting  witnesses  were  called     1861-2. 

in ;  and  that  the  deceased  in  their  presence  wrote  the  date    j^%s\nd. 

and  his  name  as  above  given^  and  that  they  wrote  their  names      ^c^-  4- 

and' occupations  with  the  intention  of  attesting  his  signature  |^  the  Goods  of 

to  the  will.  JoHic 

Gausden. 

Dr.  Swdbey  moved  the  Court  to  grant  probate  to  the  execu-  December  24. 
trix  therein  named.     He  contended  that  the  piece  of  paper  so 
affixed  as  stated  in  the  affidavits  formed^  in  point  of  law,  one 
piece  of  material  with  the  parchment. 

Sir  C.  Cbesswell  :  I  am  not  inclined  to  grant  probate  of 
this  on  motion — at  least  without  citing  those  interested  under 
an  intestacy. 

Motion  to  stand  over. 

Dr.  Swabey  renewed  the  motion. — The  consent  of  the  father  January  28. 
of  the  deceased  to  the  grant  of  probate  was  filed,  and,  from  his 
affidavit  and  that  of  the  executrix,  it  appeared  that  her  mar- 
riage was  legally  void  by  reason  of  affinity,  so  that  the  de- 
ceased had  died  a  widower  without  child,  leaving  his  father 
next  of  kin  and  solely  entitled,  etc.  The  property  was  small, 
and  it  would  be  very  undesirable  to  expend  it  in  a  suit. 

Cur.  adv.  vult. 

Sib  C.  Ckesswell,  after -stating  the  facts  as  above,  said  :  February  4. 
I  have  certainly  felt  a  good  deal  of  difficulty  as  to  the  effect 
of  this  intended  execution,  and  I  have  bestowed  much  thought 
upon  it.  On  the  whole,  especially  as  all  parties  interested 
consent,  I  think  I  ought  to  grant  probate.  Assuming  that 
the  parchment  and  paper  were  in  the  same  condition  when 
the  names  were  written  as  they  now  appear,  as  I  must  assume 
on  these  affidavits,  I  think  that  it  is  a  signature  at  the  foot  or 
end,  within  the  meaning  of  the  9th  section  of  the  Wills 
Act.     But  if  not  so,  I  think,  subject  to  the  same  assumption 

2c2 
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Gausdebt. 


1861-2.    as  to  facts,  that  it  would  be  saved  by  the  clause  of  Lord  St. 
Dec.  24,      Leonards'  Act  which  declares  that  "  every  will  shall,  so  far 

Jan.  28  and  .  .  ,        ^ 

Feb.  4.       '^  only  as  regards  the  position  of  the  signature  of  the  testator, 
,    ,~r",    .  *'  be  deemed  to  be  valid  within  the  said  enactment,  as  explained 

In  the  Goods  of  ^ 

John  "  by  this  Act,  if  the  signature  shall  be  so  placed  at,  or  after, 

''  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of 
''  the  will,  that  it  shall  be  apparent  on  the  face  of  the  will  that 
"  the  testator  intended  to  give  effect  by  such  his  signature  to 
"  the  writing  signed  as  his  will/'  I  much  wish,  however,  that 
the  amount  of  property  would  have  borne  a  suit  and  formal 
argument.  Probate  granted. 


1860. 

April  20. 
Gbimwood 

V. 

Cozens  and 
Othkss. 


Gbimwood  v.  Cozens  and  Othsbs. 

Codicil  Dependent  on  Will— Effect  of  Destruction  of  Will. 
— Intention  of  Testator. — Onus  Probandi. 

A  codicil  is  primd  facie  dependent  on  the  will.  Where  a  will  and 
codicil  to  it  have  been  in  existence,  and  the  will  has  been  snhse- 
quently  destroyed  by  the  testator,  the  burthen  of  proof  is  on  tha 
party  setting  np  the  codicil,  to  show  that  it  was  the  intention  of 
the  testator  that  it  should  operate  separately  from  the  will ;  other- 
wise the  presumption  is  that  hy  the  destruction  of  the  will  the  co- 
dicil was  revoked. 


Mrs.  Kitty  Orimwood,  late  of  Maldon,  in  the  county  of 
Essex,  widow,  died  on  the  28th  of  December,  1857.  On  the 
19th  of  August,  1853,  she  duly  executed  a  will,  in  which  she 
named  her  daughter  Mrs.  Elizabeth  Richardson  Cozens,  to* 
gether  with  Messrs.  John  and  William  Crick,  executors  and 
trustees.  By  this  will  she  gave  the  whole  of  her  real  and  per- 
sonal estate  to  her  trustees  in  trust  for  Mrs.  Cozens  for  life. 


CASES  IN  THE  COUET  OF  PROBATE.  365 

and  afterwards  to  be  divided  equally  between  Mrs.  Cozens'  1860. 
children.  On  the  3rd  of  April,  1854,  the  deceased  duly  exe-  ^F^- 
cuted  a  codicil  to  her  will  in  the  following  terms  : —  Gkimwood 

"  A  codicil  to  the  last  will  of  me,  Kitty  Grimwood,  of  Mai-  q^^^^'^  ^^, 
"  don,  Essex,  widow  : —  Othies. 

"  I  appoint  my  grandson  Jeflfery  Grimwood  Grimwood,  to 
**  be  an  executor,  and  a  trustee  of  my  said  will,  in  conjunction 
'^  with  the  executors  and  trustees  appointed  thereby,  and  direct 
"  that  my  said  will  shall  be  read  and  construed  as  if  the  name 
*'of  the  said  Jeflfery  Grimwood  Grimwood  had  been  in- 
"serted  therein  whenever  the  names  of  the  executors  or 
"  trustees  appointed  by  my  said  will  are  therein  named,  or 
"  are  referred  to.  I  give  all  my  printed  books,  pictures,  and 
"  engravings,  and  also  my  best  plate,  to  my  said  grandson 
"  JeflTcry  Grimwood  Grimwood;  an  inventory  of  which  plate  I 
'^  intend  shortly  to  make  in  my  own  handwriting,  and  to  en- 
*' close  it  in  the  same  cover  with  my  will  and  this  codicil. 

*'  Witness  my  hand  this  3rd  day  of  April,  1854. 

"  Kitty  Grimwood. 
•'  Signed,  etc.,  the  3rd  April,  1854. 

"  William  Crick,  Maldon. 

"  William  Freeman,  Maldon.^^ 

On  the  death  of  the  deceased  the  above-mentioned  will, 
after  due  search,  could  nowhere  be  found,  and  it  was  admitted 
by  all  parties  that  the  deceased  had  destroyed  it  animo  revo- 
candi.  The  codicil  was  found  tied  up  in  a  cover,  with  three 
unexecuted  testamentary  papers,  which  were  in  the  handwri- 
ting of  the  deceased.  The  names  of  the  attesting  witnesses 
to  the  codicil  were  struck  through,  and  on  the  back  was 
written,  "  Mrs.  Elizabeth  Cozens  and  Mr.  Jeffery  Grimwood 
Grimwood,  executors  of  this.^'  The  jjapers  found  with  the 
will  were  to  the  following  eflFect; — A  letter  without  date. 
"  My  dearest  Elizabeth, — When  it  shall  please  God  to  take 
**  me,  I  hope  you  will  see  to  all  the  things  I  may  leave  behind. 
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1860.  ^^Let  dear  Jeffery  have  the  plate^  books^  and  pictures,  and 

April  20.  «  give  Elizabeth  Keyes  £200  for  her  own  use,  and  to  Robert 

Grimwood  ''  Keyes  £10,  and  to  all  his  sisters  £10  each,  married  or  dn- 

9.  "g\e,  and  what  I  leave  besides  do  you  take  what  you  please; 

vXMSVl'lS  AND 

Ototes.  "  but  I  hope  you  will  not  let  anything  be  sold  by  auction ; 
'^  what  you  do  not  like,  give  to  my  nieces ;  and  what  they 
^'  do  not  like,  change  away  for  something  they  like  better/' 
Secondly,  a  paper  dated  the  15th  of  October,  1857 : — "This  is 
"  my  last  will  or  codicil,  and  I  wish  to  have  it  complied  with. 
"My  dear  grandson  Jeffery  Grimwood  Grimwood  I  leave 
"  my  sole  executor  to  pay  all  my  little  bequests.  To  his  sister 
"  Augusta,  my  dear  grandchild,  and  Catherine  Whitehead,  my 
"  great  grandchild,  I  leave  £300  to  each  of  them ;  and  the 
"£600  is  in  the  Bank,  which  I  take  interest  for;  and  the 
"  rest  I  leave  to  you  and  my  dear  child,  your  poor  afSicted 
"  mother,  to  divide  between  yourselves.  This  is  my  wish  and 
"  request.^^  The  third  was  dated  on  the  29th  of  November, 
1857 : — "  My  dearest  Elizabeth, — I  appoint  you  my  executrix 
"  with  my  dear  grandson,  Jeffery  Grimwood,  whom  I  have 
'^  appointed  to  be  my  executor  jointly  with  you,  to  divide 
"  what  I  leave  behind,  to  divide  between  you  and  him.  I 
"  hope  you  vnll  not  let  any  one  beside  have  anything  to  do 
"  with  my  affairs.  K  it  please  Gt)d  to  restore  your  health, 
"  you  will  be  quite  able  to  do  it  with  dear  Jeffery's  assistance. 
"  1  have  destroyed  all  other  wills  or  codicils.  No  one  will 
"  have  anything  to  do  with  what  I  leave  but  you  and  dear 
"  Jeffery ;  if  any  one  of  those  I  have  left  a  legacy  to  dies,  that 
"  share  to  come  to  you.*' 

Mr.  Jeffery  Grimwood  Grimwood  applied  for  probate  of 
the  codicil,  and  Mrs.  Cozens  for  letters  of  administration  of 
the  effects  of  the  deceased  (Mrs.  Grimwood)  as  having  died  in- 
testate. The  grounds  stated  on  behalf  of  Mrs.  Cozens  were, 
"  that  regard  being  had  to  the  statements  of  the  deceased  in 
"  the  unexecuted  memorandum,  dated  the  29th  of  November, 
'*  1857,  that  she  had  destroyed  all  other  wills  or  codicils,  and 
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''  to  the  fact  that  the  will  dated  the  19th  of  August,  1858,  after      1860. 
"  diligent  search  and  inquiry  in  and  of  all  likely  places  and     ^P"l  20. 
'^  persons,  conld  not  be  found,  it  might  be  presumed  that  the     ORiinrooD 
'^  deceased  destroyed  the  will  with  an  intention  to  revoke  the  ^      ^' 
''same;  that  the  codicil  dated  the  3rd  of  April,  1854,  being     Others. 
"  dependent  on  the  said  will,  was  also  revoked  by  its  destruc- 
"  tion ;  and  that  the  appearance  and  the  contents  of  the  co- 
'^  dicil  itself,  and  the  contents  of  the  memoranda  of  the  de- 
"  ceased,  show  that  it  was  not  the  intention  of  the  deceased 
''that  the  codicil  dated  the  3rd  of  April,  1854,  should  operate 
"as  a  substantive  testamentary  paper. ^' 

Dr.  Deane,  Q.C.,  for  Mr.  Grimwood,  admitted  that  if  the 
codicil  were  dependent  upon  the  will,  the  destruction  of  the 
will  would  be,  notwithstanding  the  1  Vict.  c.  26,  s.  20,  a  revo- 
cation of  the  codicil ;  but  he  submitted  that  if  the  codicil  had 
any  separate  operation,  it  would  not  be  so  revoked.  The 
codicil  before  the  Court  was  intended  by  the  deceased  to  be]  a 
substantive  testamentary  instrument,  and  independent  of  the 
will. 

Dr.  Middleion,  for  Mrs.  Cozens,  maintained  that  the  de- 
ceased executed  the  codicil  as  an  addition  to  and  dependent 
on  the  will ;  that  when  she  destroyed  the  will,  she  intended 
to  revoke  the  codicil,  and  believed  that  she  had  done  so ;  and 
that  that  being  so  clearly  her  intention,  a  sufficient  act  had 
been  done  by  the  destruction  of  the  will. 

Dr.  Tristram  appeared  for  Messrs.  Crick,  two  of  the  exe- 
cutors named  in  the  will. 

The  cases  cited  were — Barrow  v.  Barrow  and  others  (2  Lee, 
335) ;  Plenty  v.  West  and  Budd  (1  Robert,  264) ;  Tagart  and 
Bakewell  v.  Hooper  and  others  (1  Curt.  289) ;  Medlycott  v. 
Assheton  (2  Add.  230) ;  In  Re  Goods  of  K  Hallwell  (4  N.C. 
400) ;  and  Clogstoun  v.  Wallcott  (5  N.C.  623). 
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1860.  Sir  C.  Cresswell  :  I  think  it  has  been  established  by  the 

P"     •     cases  cited  at  the  bar,  that  previous  to  the  passing  of  1  Vict. 
Grimwood    c.  26^  a  codicil  was  primd  facie  dependent  on  the  will^  and 
Cozens  and  ^^^  *^®  destruction  of  the  latter  was  an  implied  revocation 
Othees.     Qf  the  former;  and,  moreover,  that  Sir  H.  J.  Fust  was  of 
opinion  that  no  alteration  of  this  principle  was  made  by  the 
passing  of  the  statute.     The  question,  then,  is  entirely  one  of 
the  intention  of  the  deceased.     Where  a  will  and  codicil  have 
\  I   been  in  existence,  and  the  will  is  afterwards  revoked,  it  must 
I   be  shown,  by  the  party  applying  for  probate  of  the  codicil 
j   alone,  that  it  was  intended  by  the  deceased  that  it  should 
■  operate  separately  from  the  will;   otherwise  it  will  be  pre- 
I   sumed,  that,  as  the  will  is  destroyed,  the  codicil  is  also  re- 
voked.    In  this  case  the  codicil  is  entirely  dependent  on  the 
will,  and  more  particularly    that  portion  of  it  which  alone 
gives  Mr.  Grim  wood  authority  to  come  here  and  make  this 
application.    What  claim  has  he  to  be  here  except  by  favour 
of  those  words  of  the  codicil,  which  have  no  meaning  unless 
read  with  the  will  P     I  think  the  intention  of  the  deceased 
may  be  pretty  clearly  ascertained  from  the  papers  before  the 
Court.     She  intended  to  make  another  will.     By  the  paper 
dated  the  loth  of  October,  1857,  she  does  not  treat  the  pre- 
vious appointment  of  Mr.  JeflTery  Grimwood  Grimwood  to  be 
executor  as  operative.     That  paper  is  headed,  "  This  is  my 
^'  last  will  and  codicil,"  and  by  it  she  appoints  her  grandson 
her  sole  executor,  as  if  she  were  so  appointing  him  for  the 
first  time.      The   letter  addressed  to  her  daughter,  without 
any  date,  makes  no  reference  to  the  appointment  of  Mr.  Grim- 
wood as  executor  at  all,  but  shows  a  desire  that  Mrs.  Cossens 
should  settle  her  affairs,  and  instructs  her  to  "  let  dear  Jeffery 
have  my  plate,  books,  and  pictures,"  a  direction  quite  un- 
necessary if  the  codicil  was  operative.     The  paper  dated  the 
29th  of  November,  1857,  addressed   to  the  daughter,  com- 
mencing— "  I  appoint  you  ray  executrix  with  my  dear  grand- 
son, Jeffery  Grimwood,  whom  I  have  appointed  for  my  exc- 
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"  cntor/'  clearly  refers  to  the  paper  dated  the  15th  of  October,      1860. 

1857,  and  to  no  other ;  and  the  indorsement  on  the  back  of  the     -^P"^  ^^• 

codicil, — "Mrs.  Elizabeth  Cozens  and  Mr.  Jeffery  Grim  wood    grimwood 

Grimwood,  executors  of  this/^  must  also  point  to  the  same  ^      ^' 

'  '  r  Cozens  and 

papers.  There  is  therefore  nothing  in  these  papers  to  show  Otbbks. 
that  the  deceased  supposed  the  codicil  to  be  still  in  operation. 
The  fact  of  the  striking  through  the  names  of  the  attesting 
witnesses,  on  the  contrary,  satisfies  me,  that*  she  intended  to 
revoke  it.  I  refuse  to  grant  probate  of  this  codicil,  but  it  is  a 
case  in  which  I  think  the  costs  of  all  parties  should  be  paid 
oat  of  the  estate. 


In  the  Goods  of  Betty  Faraday,  wife  of  Martin  Faraday        1861. 

(deceased),  on  Motiou.  Nov.^6^  19. 

Wife,— Protection  Order.— Registration.— 20  ^  21  Vict.  c.  85,  bk^yS-''^ 

S.21.  -DAY. 

B.,  a  married  woman,  obtained  a  protection  order  for  Jier  property  on 
the  12th  of  April,  1861 ;  she  made  a  will  on  the  19th,  and  died  on  tho 
24th  of  the  same  month.  The  order  was  not  entered  with  the 
Kefpstrar  of  the  County  Court  till  the  24th,  being  more  than  ten 
days  after  it  was  obtained. 

Held,  that  the  requirement  of  the  statute  as  to  the  entry  of  the  order 
with  the  Eegifitrar  is  directory  and  not  imperative,  and,  on  affidavits 
from  the  executors  that  they  were  ignorant  of  the  husband's  place  of 
abode,  probate  was  granted,  limited  to  the  property  acquired  since 
the  date  of  desertion. 

In  this  case  Betty  Faraday,  wife  of  Martin  Faraday,  died 
on  the  24th  of  April,  1861,  leaving  a  will  dated  the  19th  of 
April,  IBGI,  whereof  she  had  appointed  her  sons  executors. 
On  the  12th  of  April,  1861,  the  deceased  obtained  from  the 
justices  of  the  peace  iu  the  division  of  Buiy,  in  the  county  of 
Lancaster,  an  order  protecting  her  property  and  savings,  etc., 
from  her  husband,  his  creditors,  and  persons  claiming  under 
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1861.  him^  fix)m  the  year  1832^  when  he  had  deserted  her.  The 
Nov.  5  and  19.  order  was  not  registered  in  the  County  Court  of  Lancashire 
In  the  Goods  of  ^^^  a  few  hours  before  her  death,  on  the  24th  of  April,  being 
Betty  Fara-   ^^q  jj^yg  ]j^^y  ^j^j^j^  ^^q  ^^^  required  by  the  21  st  section  of 

the  Divorce  Act,  1857 :  "A  wife  deserted  by  her  husband  may 
"  at  any  time  after  such  desertion,  if  resident  within  a  metro- 
^'  politan  district,  apply  to  a  police  magistrate,  or  if  resident 
^'  in  the  country,  "to  justices  in  petty  sessions,  or  in  either  case 
^'  to  the  Court,  for  an  order  to  protect  any  money  or  property 
"  she  may  acquire  by  her  own  lawful  industry,  and  property 
''  which  she  may  become  possessed  of  after  such  desertion, 
'^  against  her  husband,  or  his  creditors,  or  any  person  claiming 
'^  under  him;  and  such  magistrate,  or  justices,  or  Court,  if  satis- 
.  "  fied  of  the  fact  of  such  desertion,  and  that  the  same  was  with- 
'^  out  reasonable  cause,  and  that  the  wife  is  maintaining  herself 
"  by  her  own  industry  or  property,  may  make  and  give  the 
''  wife  an  order  protecting  her  earnings  and  property  acquired 
'^  since  the  commencement  of  such  desertion,  from  her  hus- 
"  band,  and  all  creditors  and  persons  claiming  under  him,  and 
^'  such  earnings  and  property  shall  belong  to  the  wife  as  if  she 
"  were  Bifemme  sole.  Provided,  always,  that  every  such  order 
^'  if  made  by  a  police  magistrate  or  justice  in  petty  sessions, 
"  shall,  within  ten  days  after  the  making  thereof,  be  entered 
"  with  the  Registrar  of  the  County  Court  within  whose  juris- 
"  diction  the  wife  is  resident,^'  etc. 

Dr.  Phillimorey  Q.C.,  now  moved  for  probate  to  the  exe- 
cutors of  the  will.  The  words  of  the  section  requiring  regis- 
tration are  directory  and  discretionary,  not  imperative :  {Beg. 
V.  Loxdale,  1  Burr.  447 ;  Pearse  v.  Morrice,  2  Ad.  and  E.  84.) 

SiK  C.  Cresswell  :  Suppose  the  woman  had  made  a  wiQ 
and  died  before  the  expiration  of  the  ten  days,  the  order  re- 
maining unregistered  at  the  time  of  death  ? 
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Dr.  Phillimore :  I  submit  that  the  will  would  be  valid.  The      1861. 
power  to  make  it  depends  upon  the  protection  order,  not  on  Nov.  6  aud  19. 
the  registration.  jn  the  Goods  of 


Sib  C.  Cress  well  :  I  am  inclined  to  think  so,  but  the  pro- 
bate must  be  special,  setting  out  the  circumstances ;  but  I 
also  think  tht^t  the  husband  should  have  notice  of  the  motion. 
If  the  executors  have  no  knowledge  of  where  he  is,  affidavits 
to  that  effect  must  be  filed. 


Betty  Fara- 

DAT. 


Dr,  Phillimore  renewed  the  motion  on  an  affidavit  of  the      Nov.  19. 
executors  to  the  effect  that  the  husband's  place  of  residence 
had  not  been  known  since  his  desertion  in  1832,  and  that 
1851  was  the  last  year  in  which  they  had  seen  him,  and  that 
they  had  no  means  of  ascertaining  his  present  abode. 

Sir  C.  Cresswell  granted  probate,  limited  to  the  property 
acquired  by  the  deceased  since  the  date  of  the  desertion  as 
fixed  on  the  protection  order. 


In  the  Goods  of  George  Augustus  Frederick  Smith  1861. 

(deceased).  Nov.  19. 

Administration  de  bonis  non. — Doubt  as  to  correctness  of     geobge 

original  grant.  '^^^^ 

Smith. 
In  1807,  the  Prerogative  Court  granted  letters  of  administration  with 

the  will  annexed  to  B.  as  sabstitated  legatee,  reciting  that  no  exe- 
cutor had  been  named  in  the  will,  and  that  C,  the  universal  legatee 
for  life,  had  survived  the  testator,  but  died  without  taking  adminis- 
tration. On  application  for  administration  de  bonis  non,  a  doubt 
arose  in  the  Kegistry,  on  looking  at  the  will,  whether  the  property 
had  not  been  given  absolutely  to  C,  and  consequently  whether  the 
grant  in  1807  was  not  incorrect. 
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No?.  19.  But  the  Court  held  that,  after  such  a  lapse  of  time,  it  would  presume 

that  the  recital  in  the  original  grant  was  correct,  and  (there  being  no 

George^  ^^®  before  it  having  an  interest  and  calling  upon  it  to  do  so)  would 

Augustus  not  go  into  the  question  of  the  construction  of  the  will. 
Frkderick 

This  was  an  application  for  administration^  with^the  will 
annexed^  de  bonis  non,  under  the  following  circumstances : — 
.   The  testator  died  on  the  16th  of  September/ 1806,  having 
made  his  will  in  the  following  terms : — "  I   give  and  be- 
''queath  to  my  dear  and  beloved  mother  Charlotte  Smith, 
"  to  the  best  of  my  knowledge  and  belief  at  present  residing  at 
"  Telford,  near  Farnham,  in  the  county  of  Surrey,  England, 
"  all  my  property,  of  whatsoever  and  every  description,  kind, 
*'  and  denomination,  which  I  may  now  or  at  any  time  possess 
'^  or  have  claim  to  on  any  account,  having  such  full  confidence 
"  in  her  goodness,  affection,  and  regard  to  my  wishes,  as  to 
"  believe  and  be  persuaded  that  in  the  event  of  her  surviving 
^^  me  she  will  at  her  own  free  will  and  accord  make  the  same 
'*  provisions  from  whatever  property  may  fall  to  her  on  my  ac- 
"  count  by  virtue  hereof,  in  favour  of  my  dear  and  eldest 
'^  sister  Charlotte   Mary  Smith,  and   of  my  dear  brothers 
''  Nicholas  and  Lionel  Smith,  as  are  hereafter  expressed  herein; 
"  and  in  case  it  should  please  Almighty  God  to  take  from  me 
"  my  dear  and  beloved  mother,  whereby  the  within  provisions 
'*  of  this  will  respecting  her  become  null  and  useless,  I  then 
''  and  in  such  case  do  hereby  will^  publish,  and  declare,  that  I 
"  give  and  bequeath  to  my  dear  and  eldest  sister  Charlotte 
'^  Mary  Smith,  to  the  best  of  my  knowledge  and  belief  at  pre<« 
"  sent  residing  at  Telford  near  Farnham,  in  the  county  of 
"  Surrey,  England,  and  to  my  dear  brother  Nicholas  Smith,  to 
"  the  best  of  my  knowledge  and  belief  at  present  in  the  Civil 
"  Service  of  the  Honourable  East  India  Company,  and  to  my 
"  dear  brother  Lionel  Smith,  to  the  best  of  my  knowledge 
'*  and  belief  at  present  a  lieutenant-colonel  in  the  18th  or 
"  lioyal  Irish  Regiment  of  Foot,  jointly  to  and  equally  among 
"  and  between  them,  all  my  property  of  whatever  description 
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"  which  1  may  be  possessed  of  now,  or  have  any  claim  to  here-       1861. 

''  after.     And  I  do  hereby  publish  and  declare  it  as  my  wish      Nov.  19. 

"  that  any  sum  or  sums  of  money  that  may  devolve  on  my  j^  ^^^  q^^^  ^j 

"  dear  brother  Nicholas  Smith  by  virtue  hereof,  should  be  Gborgb 

"  ,        AuGUsrvs 

'^  specifically  appropriated  to  the  use  and  service  of  my  dear  mece  Frederick 

"  Lucena  Smith,  daughter  of  my  dear  brother  Nicholas  Smith,  **"^* 

"  as  long  as  she  lives.     In  witness  whereof,  and  to  two  other 

'^  copies  of  this  same  tenor  and  date,  I  have  hereunto  sub- 

"  scribed  my  name  and  affixed  my  seal  at  Fort  Amsterdam,  in 

'^  the  colony  of  Surinam  aforesaid,  on  this  10th  day  of  June, 

"  in  the  year  of  our  Lord  1806. 

''Geokge  Augustus  Frederick  Smith  (l.s.) 

*'  Signed,  sealed,  published,  and  declared  by  the  said  testator, 
"  as  and  for  his  last  will  and  testament,  in  our  presence,  and 
"  at  bis  request,  and  in  the  presence  of  each  other,  have  here* 
'^  unto  subscribed  our  names  as  witnesses. 

^'  J.  Galloway,  Capt.  16th  Begt. 

"  R.  Lynch,  Capt.  13th  Regt. 

"  Saml.  Wood,  Lieut.  16th  Regt.'' 

The  mother  survived  the  testator  a  short  time,  and  died  in- 
testate, without  having  taken  out  administration  to  the  tes- 
tator, and  on  the  19th  of  March,  1807,  a  grant  of  letters  of 
administration,  with  the  will  annexed,  was  made  to  the  said 
Charlotte  Mary  Smith  by  the  Prerogative  Court  of  Canter- 
bury, as  the  natural  and  lawful  sister,  and  one  of  the  universal 
legatees  substituted  in  the  said  will,  having  been  first  sworn 
duly  to  administer,  no  executor  being  named  in  the  said  will, 
and  Charlotte  Smith,  widow,  the  natural  and  lawful  mother 
and  nniversal  legatee  for  life  named  in  the  wiU,  having  sur- 
vived the  deceased,  but  died  without  taking  out  letters  of  ad- 
ministration, etc. 

Charlotte  Mary  Smith  intermeddled  in  the  estate  of  the  de- 
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1861.      ceased,  but  died  leaving  part  thereof  unadministered ;  she  left 
^°^-  ^^'      a  will,  of  which  Lucena  Smith,  as  executrix,  took  probate  in 
In  the  Goods  of  July,  1842.    A  sum  of  money  under  some  proceedings  in 
AuouOTus       Chancery  had  lately  become  due  to  the  estate  of  the  testator, 
Fbedeeick      and  a  personal  representative  was  required  to  give  a  discharge ; 
application  was  therefore  made  in  the  Registry  for  a  grant, 
de  bonis  non,  to  Lucena  Smith  as  a  legatee  for  life,  as  to  one 
tliird  part  of  the  residue  of  the  said  deceased's  estate  substi- 
tuted in  the  said  will.     The  Registrar  objected  that  the  ori- 
ginal grant  was  improperly  made ;  that  the  mother  having 
survived  the  testator,  the  property  vested  absolutely  in  her, 
and  the  original  grant  should  have  been  made  to  her  represen- 
tative.    On  the  other  hand,  it  was  urged  that  the  grant  was 
properly  made,  as  the  terms  of  the  will  were  such  as  a  Court 
of  Equity  would  hold  to  constitute  a  precatory  trust,  in 
favour  of  the  sister  and  brothers,  and  that  the  mother  had 
really  no  more  than  a  life  interest.     (See  1  Jarman  on  Wills, 
p.  356,  8rd  edit.) 

The  question  now  came  before  the  Court  on  motion. 

Dr>  Swabey,  after  reciting  the  above  circumstances,  sub- 
mitted that  the  first  question  was  whether,  after  such  a  lapse 
of  time,  the  Court  would  look  behind  a  grant  made  by  a  com- 
petent Court,  and  which  on  its  own  recital  was  a  proper  one, 
there  being  no  one  before  the  Court  having  an  interest  and 
calling  upon  the  Court  to  do  so. 

Sib  C.  Ckesswell  :  I  think  that  is  the  proper  view  to  take 
of  it.  The' cases  on  the  interpretation  of  such  terms  run  very 
fine,  and  I  think  I  am  not  called  upon  now  to  question  the 
propriety  of  the  grant  made  by  the  Prerogative  Court  in  1807. 
The  grant  de  bonis  non  may  go  as  prayed. 
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1859. 
In  the  Groods  of  John  Pabkeb  (deceased),  on  Motion.  i^y^. 

Seaman's  Will. — Informal  Testamentary  Paper. —  John  Parkr. 

1  VtcLc.2^,8.  11. 

The  deceased,  who  was  maater  of  a  trading  vessel,  in  the  coarse  of  a 
Tojage,  arrived  at  Port  Adelaide,  from  whence  he  wrote,  and  for- 
warded by  post  a  letter,  some  sentences  of  which  were  testamentary. 
The  vessel  was  subsequently  lost  at  sea. 

Held,  that  the  deceased  was  a  mariner  at  sea,  and  consequently  that 
such  a  letter,  being  in  the  handwriting  of  the  deceased^  and  testa- 
mentary, was  entitled  to  probate. 

John  Parker  was  the  master  and  part  owner  of  the  ship 
called  the  ^  Rolling  Wave/  Accompanied  by  his  wife,  EUen 
Parker,  he  sailed  from  Liverpool  on  the  3rd  of  July,  1857, 
bound  for  Adelaide,  Australia,  where  he  arrived  on  the  15th 
of  October  following.  He  afterwards  sailed  for  Batavia  and 
Hongkong,  at  which  last  place  he  arrived  on  the  22nd  of 
February,  1858.  The  vessel,  with  the  deceased  on  board,  was 
afterwards  despatched  from  China  to  Siam,  vid  Macao.  It  left 
Macao  on  the  15th  of  March,  1858;  it  was  never  afterwards 
heard  of,  and  was  supposed  to  have  gone  down  with  the  de- 
ceased and  all  hands  on  board.  The  usual  period  of  the  voy- 
age between  Macao  and  Siam,  at  that  time  of  year,  is  eighteen 
days.  Before  leaving  England,  John  Parker  made  a  will, 
dated  the  24th  of  June,  1857.  By  this  he  named  Joseph  Swan 
and  William  Royals,  executors  and  trustees,  and  left  to  them 
all  his  property  in  trust,  as  regards  two  thiids,  for  purposes 
immaterial  to  the  present  question ;  but  as  to  one  third,  to 
pay  the  income  arising  therefrom  to  his  mother  Ann  Parker 
for  her  life,  and  then  to  transfer  that  portion  absolutely  to  his 
niece  Sarah  Ann  Parker.  In  case  the  latter  died  under  age, 
that  portion,  on  the  death  of  the  mother,  was  to  go  absolutely 
to  his  brother  Richard  Parker.  The  wiU  then  continued : — 
''  Provided  also,  and  it  is  my  will,  that  in  case  my  said  wife 
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1859.      "  die  in  my  lifetime^  or  we  both  die  abroad  or  be  drowned  at 

May  10.      a  g^^  ^j^gj^  j  direct  my  said  trustees^  or  the  survivor  of  them, 

In  the  Goods  of  "  ^^  heirs,  executors,  or  administrators,  or  others,  the  trustees 

John  Parkee.  «  qj,  trustee  for  the  time  being  of  my  will,  to  stand  possessed 

"  of  the  whole  of  the  said  trust-moneys  and  investment  thereof, 

"  upon  trust  to  pay  thereout  a  legacy  to  .  .  .  and  to  pay  and 

^'  divide  the  residue  thereof  unto  and  equally  amongst  such  of 

'^  my  said  mother  Ann  Parker,  sister  Sarah  Parker,  and  bro- 

"  ther  Richard  Parker,  and  my  nieces  the  said  Sarah  Ann 

"  Parker,  and  Ellen  Enowles  and  Alice  Knowles,  as  shall  be 

"  then  living."     During  the  stay  of  the  deceased  in  Australia, 

he  wrote  the  following  letter  to  Mr.  and  Mrs.  Swan,  the 

latter  being  the  sister  of  Captain  Parker's  (the  deceased) 

wife : — 

''Port  Adelaide,  November  23,  1857. 
"Dear  Brother  and  Sister, — Had  you  seen  my  poor  wife 
"  cry  last  night,  you  would  not  have  let  her  been  so  long 
"  without  hearing  from  you.  I  am  going  to  Singapore,  and 
"  I  hope  and  trust  you  will  have  me  safely  insured.  I  in- 
"  close  you  a  bill  for  £150,  to  present  to  the  bank,  to  be 
"placed  to  my  credit,  and  an  order  on  the  bank  for  cash  to 
"  defray  expenses.  In  case  of  my  ship  being  lost,  and  you 
"  never  hearing  more  of  me  or  toy  wife,  recollect  I  have  wages 
"  due  from  the  Ist  of  May,  £2,  10s.  per  cent,  commission  on 
"  j£1400  outward  freight,  and  outward  passage  money  £7.  10«. 
"  I  also  send  you  vouchers  to  be  preserved  for  me  in  case  I 
"  live,  or  for  you  to  settle  my  accounts  if  I  die.  Thinking, 
"  through  not  hearing  from  you,  that  something  serious  has 
"happened,  I  have  wrote  to  Royals.  I  beg  of  you,  if  you 
"  find  any  difficulty  in  getting  this  money,  that  you  will  see 
"  Mr.  Flett,  and  he  will  be  able  to  make  it  all  right  at  the 
"bank. 

"  Mem. — I  desire,  if  it  should  please  God  to  take  me  before 
"  I  see  you  again,  that  you  and  Mr.  Royals  will  prevent  my 
"  brother  Richard,  or  his  children,  from  ever  having  a  fraction 


John  Pakkeb. 
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"  of  my  property  aflter  my  mother's  death ;  he  is  a  great  black-  1859. 
'^  guard ;  he  has  distinctly  refused  to  allow  his  mother  a  far-  ^&7  ^0. 
"thing.    God  bless  you  all.     In  great  haste,  intheGo^sof 

"  Your  brother  and  sister, 

"J.  andE.  PAftKER." 

Directed : — "  Mr.  Joseph  Swan, 

"Church  Road, 

"  Higher  Tranmere, 

*  "Cheshire,  England.'' 

Post-mark  :— "  Adelaide,  Nov.  23,  1857/' 

There  was  no  direct  evidence  that  Captain  Parker  was  on 
board  his  ship  when  he  wrote  this  letter ;  but  it  is  dated  Port 
Adelaide. 

Dr.  Middleton  submitted  that  the  letter  was  testamentary, 
inasmuch  as  it  varied  the  disposition  of  property  made  by  the 
will  of  the  deceased,  and  was  intended  to  operate  on  his  death, 
and  that  the  deceased  was  a  mariner  at  sea ;  {In  the  Goods  of 
Lay,  2  Curt.  375;  In  the  Goods  of  MiUigan,  2  Robert,  108;) 
and  as  it  was  in  the  deceased's  handwriting,  the  letter  must 
be  admitted  to  probate. 

Sir  C.  Cresswell  :  The  only  difficulty  I  have  is  in  grant* 
ing  probate  to  a  letter,  the  larger  portion  of  which  is  not  tes- 
tamentary. On  the  authority,  however,  of  the  last  case  re- 
ferred to  (In  the  Goods  of  Milligan),  in  which  a  similar  docu- 
ment was  admitted,  I  feel  bound  to  grant  the  motion,  and  to 
decree  probate  of  the  will,  and  of  the  letter,  dated  Port  Ade- 
laide, November  23,  1857,  as  a  codicil  thereto,  to  the  exe- 
cutors. 
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Clarkson  v.  Waterhouse. 
A  Married  Woman. — Liability  for  Costs. — Practice. 

Where  a  will  was  propounded  by  a  married  woman,  and  her  husband 
had  not  been  joined  with  her  as  a  party  to  the  suit,  the  Court  haying 
pronounced  against  the  will,  condemned  the  wife  in  the  costs. 

This  was  a  suit  for  the  revocation  of  probate  of  the  will  of 
Jane  Clarkson^  which  had  been  granted  by  the  District  Be* 
gistry,  at  York,  to  her  daughter,  Mrs.  Mary  Waterhouse,  the 
defendant.  The  probate  had  been  called  in  by  her  brother, 
William  Clarkson,  the  plaintiif,  and  she  then  propounded  the 
will.  The  plaintiff  filed  a  plea,  alleging  undue  execution, 
upon  which  issue  was  joined. 

The  will,  on  the  face  of  it,  appeared  to  have  been  duly  exe- 
cuted. The  attesting  witnesses  were  Elizabeth  Bell,  the 
daughter,  and  Elizabeth  BeU,  the  grand-daughter  of  the  de- 
ceased. Elizabeth  Bell  the  younger,  at  the  request  of  Mrs. 
Waterhouse,  made  the  usual  affidavit  of  due  execution,  and 
probate  in  common  form  was  thereupon  issued  at  York. 

On  her  examination  in  Court,  she  stated  that  this  affidavit 
was  untrue;  that  although  she  was  present  when  the  de- 
ceased signed  the  wiU,  Elizabeth  Bell  the  elder  was  not ;  that 
Banks,  who  had  prepared  the  will,  wrote  her  mother's  name 
in  the  attestation  clause,  and  that  this  was  known  to  Mrs. 
Waterhouse  when  she  asked  her  to  make  the  affidavit.  This 
statement  was  confirmed  by  Elizabeth  Bell  the  elder. 

Sir  C.  Cresswell  pronounced  against  the  will. 

Dr.  Swabey,  for  the  plaintiff,  applied  for  the  defendant  to 
be  condemned  in  costs. 

Dr.  Spinks,  contra :  Mrs.  Waterhouse  is  a  married  woman. 


CASBS  IN  THE  COURT  OF  PEOBATE.     -879 

The  plaintiff  has  not  made  her  husband  a  party  to  the  suit ;       1860. 
she  is  therefore  not  liable  to  be  condemned  in  costs.  January  25. 

Cur,  adv.  vult.        cZ^v 

V. 

Waterhouse. 
Sir  C.  Cresswell  :  The  defendant^  Mrs.  Waterhouse,  acted 

with  great  impropriety  in  obtaining  probate  of  a  will  at  York, 
which  she  well  knew  had  not  been  duly  executed.  Her 
nieoe^  Elizabeth  Bell  the  younger,  evidently  made  the  afSdavit 
of  due  execution  under  some  misapprehension ;  for  1  shrink 
from  imputing  to  her  that  she  wilfully  swore  what  she  knew 
to  be  false.  On  my  pronouncing  against  the  will^  there  arose 
a  question  of  costs*  I  was  disposed  to  grant  them  to  the 
plaintiff,  when  Dr.  Spinks  interposed  an  objection  that  I 
could  not  do  so,  on  the  ground  that  Mrs.  Waterhouse  was  a 
married  woman,  and  that  her  husband  had  not  been  made  a 
party  to  the  suit.  I  have  looked  into  the  cases,  and  although 
I  think  it  extremely  probable  that  this  neglect  of  the  plaintiff 
will  render  firuitless  the  order  I  am  about  to  make,  yet  I  find 
that  there  is  abundant  authority  in  the  Common  Law  Courts 
for  my  making  an  order  for  her  to  pay  the  costs.  In  New- 
ton and  Wife  v.  Boodle^  the  plaintiffs  obtained  a  rule  nisi  for 
a  new  trial,  which  was  discharged  with  costs  against  both  the 
plaintiffs.  The  female  plaintiff  obtained  a  rule  nisi  to  amend 
that  rule  by  striking  out  so  much  of  it  as  directed  costs  to  be 
paid  by  her,  on  the  ground  that  she  being  a  married  woman 
suing  with  her  husband  was  not  liable  to  costs.  This  rule 
so  obtained  by  the  wife  was  afterwards  discharged,  and  the 
Court  thought  it  ought  to  be  discharged  with  costs.  Then 
the  question  arose,  who  was  to  pay  these  costs  ?  But  the  Court 
hdd,  that  the  order  for  their  payment  ought  to  be  made 
against  the  wife.  If  the  wife  has  no  separate  property,  I  do 
not  know  that  the  order  can  be  enforced ;  if  she  has  separate 
property,  there  may  be  some  mode  of  getting  the  costs  from 
her^ 

1  4  Com.  B.  859. 
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Clarkson 

V. 
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February  16. 
Bakkb 

fiAKKB. 


At  all  events^  I  shall  pronouuce  an  order  that  the  defendant 
be  condemned  in  costs. 


Baker  v.  Baker. 


Attachment. — Married  Woman. — Administratrix. 

An  attachment  will  be  granted  against  a  married  woman  for  non-com- 
plianoe  with  a  citation,  calling  upon  her  to  file  an  inyentory  in  the 
ILegistrT  of  an  estate  of  which  she  is  administratrix. 

In  December,  1858,  the  defendant  took  out  letters  of  ad- 
ministration  to  the  effects  of  her  deceased  husband.  In  1859 
she  was  served  with  a  citation  on  behalf  of  his  mother  and 
sister^  calling  upon  her  to  bring  in  an  account,  and  to  file  an 
inventory  of  his  estate  and  effects  in  the  Registry.  She  had 
not  obeyed  the  citation  :  after  its  service  she  remarried. 

Mr.  E.  Ward  moved  for  an  an  attachment  against  her,  or 
against  her  husband. 

Sir  C.  Cresswell  :  You  may  take  an  attachment  against 
the  wife.  I  cannot  grant  one  against  the  husband.  He  is  re- 
sponsible for  her  debts,  but  he  is  not  responsible  for  her  de- 
linquencies. Attachment  granted. 


1861 .      In  the  Goods  of  Charles  Clarkington,  deceased  (on  Motion). 

November  26. 

Limited  Administration  ad  colligenda  bona. — Power  of 

Administrator. 


In  the  Goods  of 

Charles 

Claa&ington, 


The  Court,  under  special  circumstances,  made  a  grant  to  a  creditor  ad 
colligenda  bona,  limited  to  collect  the  personal  estate  of  the  deceased, 
to  give  receipts  for  ■  his  debts  on  the  payment  of  the  same,  and  to 
renew  the  lease  of  his  business  premises  which  would  expire  before 
a  general  grant  could  be  made. 
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Tbe  Court  refased  to  inclnde  in  the  grant  a  power  to  dispose  of  the       1861. 
lease  and  goodwill  of  the  business,  or  a  power  to  carry  on  the  November  26. 

business.  

la  the  Goods  o 

Charles  Clarkington,  late  of  No.  246  and  248,  Regent  Charles 

Clarkinotoit. 
Street,  photographic   artist,  died   on  the    2$th  of  October, 

1861,  intestate,  and  leaving  as  it  was  supposed,  no  known 
relation. 

The  deceased's  personal  and  only  property  consisted  of  the 
lease  of  the  said  premises  in  Regent  Street,  the  benefit  of  the 
covenant  to  renew  the  said  lease,  certain  furniture  and  fix- 
tures, his  stock  in  trade,  the  apparatus  used  in  his  business, 
and  debts  due  to  him ;  altogether  of  the  estimated  value  of 
dE786.  His  liabilities  far  exceeded  this  amount ;  but  as  there 
was  a  prospect  of  realizing  a  considerable  sum  by  the  sale  of 
the  goodwill  of  his  business,  for  the  purchase  of  which  several 
parties  were  willing  to  treat,  it  was  expected  that  by  the  care- 
ful management  of  the  estate,  the  assets,  when  realized,  would 
be  sufficient  to  pay  his  liabilities  in  full.  The  lease  of  the 
business  premises  would  expire  on  the  22nd  of  December, 
1861,  and  it  was  necessary  that  there  should  be  an  adminis- 
trator appointed  without  delay,  for  the  purpose  of  collecting 
the  deceased's  debts,  of  renewing  the  lease,,  and  of  making 
arrangements  for  the  carrying  on  or  sale  of  the  business.  A 
citation  had  been  extracted  from  the  Registry,  against  the 
next  of  kin  of  the  deceased  (if  any),  and  all  other  persons  in 
general  to  accept  or  refuse  letters  of  administration  of  his 
effects,  or  to  show  cause  why  the  same  should  not  be  granted 
to  Mr.  Frederick  Thorn,  as  a  creditor.  The  citation  had  been 
served  on  the  Queen's  Proctor,  and  an  abstract  of  it  had  been 
inserted  in  the  'Times'  newspaper  of  November  the  19th.  But 
as  the  grant  could  not  be  made  to  Mr.  Thorn  until  thirty 
days  after  the  service  of  the  citation,  the  present  application 
was  made. 

Dr.  Phillimore,  Q.  C.  {Dr.  Tristram  with  him)  moved  the 
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1861.  Court  for  a  grant  of  administration  of  the  effects  of  the  de- 
November  26.  ceased  to  be  made  to  Mr.  Thorn,  ad  coUigenda  bona,  limited 
In  the  Goods  of  ^  ^^®  collection  of  all  the  personal  property  of  the  deceased, 
Charles         and  giving  discharges  for  all  the  debts  due  to  his  estate  on 

Clarkington.    ,  «   -  .  -  ,       , 

the  payment  of  the  same,  with  a  power  to  renew  the  lease 
and  to  dispose  of  his  business  premises  and  of  the  goodwill 
of  his  business.  In  the  goods  of  Mary  Radnall,  2  Add.  233, 
a  grant  had  been  made,  which  although  not  in  precise  terms 
so  extensive  as  the  one  now  asked  for,  yet  after  authorizing 
the  administrator  to  collect  the  property  and  to  give  dis- 
charges for  the  debts,  empowered  him  "  to  do  what  further 
was  necessary  for  the  preservation  of  the  property.''  The 
Prerogative  Court  had  also  made  a  grant  a^f  coUigenda  bona. 
In  the  goods  of  George  White  (1832),  limited  to  the  sale  of  a 
ship,  and  to  the  protection  of  a  cargo,  and  other  matters  re- 
lating thereto  {not  reported),  Coote's  Probate  Practice,  p.  114. 
There  were  affidavits  filed  by  two  creditors,  who  had  claims 
on  the  estate  to  the  amount  of  nearly  £1000  in  support  of 
this  application. 

Sir  C.  Cresswell  :  I  will  make  a  grant  limited  to  the 
collection  of  the  personal  estate  of  the  deceased,  with  a 
power  to  the  administrator  to  give  discharges  for  his  debts  on 
payment  of  the  same,  and  to  renew  the  lease.  I  cannot  go 
further.  I  am  informed  by  the  Registrar  that  there  is  no 
precedent  in  the  Prerogative  Court  which  would  warrant  me 
in  giving  the  administrator  a  power  to  dispose  of  the  pre- 
mises and  of  the  goodwill  of  the  business. 

Dr.  Phillimore  asked  that  the  grant  should  include  a  power 
to  the  administrator  to  carry  on  the  business. 

Sir  C.  Ckesswell  declined  to  insert  this  power  in  the 
grant. 
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(Before  the  Judge  Ordinary.)  1861. 

March  13. 
BtrsBY  V,  Busby  and  Vine.  

BUSBT 

Costs. — Attachment  for  Non-payment  of, — Affidavit  of  Service   busby  and 

of  Order.  Vine. 

An  attachment  will  not  be  granted  for  non-payment  of  costs  pursuant 
to  an  order,  unless  a  copy  of  the  order  be  annexed  to  the  affidavit  of 
serrice. 

Mr.  Searle  moved  for  an  attachment  against  the  petitioner 
for  non-payment  of  costs  pursuant  to  an  order  of  the  Court. 

The  Judge  Ordinary  :  A  copy  of  the  order  served  should 
be  annexed  to  the  affidavit  of  service.  Until  this  is  done  I 
cannot  grant  an  attachment. 

Motion  rejected 


Brocas  v.  Brocas.  ^P"1  17. 

Dissolution  of  Marriage. ^^ Abatement  by  death  of  parties. —  Brocas 

Practice.  Bkocas. 

K  petition  for  dissolution  of  marriage  abates  on  the  death  of  the  re- 
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1 86 1 .  spondent,  but  the  Court  will  not,  on  the  application  of  the  petitioner, 

April  17.         order  that  the  petition  and  affidavit  in  support  be  remored  from  the 

file. 

Bkocas 

„  ^'  This  was  a  suit  by  a  wife  for  dissolution  of  marriage.     The 

BUOCAS.  "^  .    .  j>  jp 

respondent  did  not  appear.  The  petition  came  on  for  proof 
on  the  19th  of  March,  but^  in  consequence  of  the  illness  of 
the  respondent^  the  hearing  was  postponed.  Three  days  after- 
wards he  died. 

Dr.  Spinks,  for  the  petitioner,  now  moved  for  an  order  that 
the  petition  and  the  aflSdavit  in  support  of  it,  should  be  taken 
off  the  file. 

The  Judge  Ordinary  :  By  the  death  of  the  respondent  the 
suit  abated.  I  think,  however,  that  the  petition  should  re- 
main on  the  file. 

Dr.  Spinks  asked  for  an  order  that  the  cause  should  be  re- 
moved from  the  cause  list. 

The  Judge  Ordinary  :  On  an  affidavit  being  filed  that  the 
respondent  is  dead,  the  Registrar  will  remove  it  from  the 
cause  list,  but  I  make  no  order. 

Motion  ryected. 


April  24.  StOATE  V.  StOATE. 

Stoats       Decree  nisi  for  Dissolution  of  Marriage. — Right  of  Respondent 
Stoatjb.  wwrfer  23  §•  24  Vict.  c.  144,  s.  7. 

A  respondent,  against  whom  a  decree  nisi  for  dissolution  of  marriage 
has  been  pronounced,  cannot  show  cause  against  the  decree  being 
made  absolute  under  Sect.  7  of  23  and  24  Vict.  c.  144. 

In  this  case  a  decree  nisi  had  been  pronounced  for  dissolu- 
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tion  of  the  marriage  ou  the  ground  of  the  adultery  of  the      1861.^ 
wife.    The  respondent  had  appeared.  ^P"^  ^ 

Stoats 
Dr.  Swabey  now  moved  that  the  respondent  might  be  al-      ^^-^^ 

lowed^  under  Sect.  7  of  the  23rd  and  24th  Vict.  c.  144,  to 

■how  cause  against  the  decree  being  made  absolute.    Under 

that  section  a  respondent  ought  to  be  at  liberty  to  show  cause 

against  the  decree  imm  being  made  absolute,  if  material  &cts 

arise  or  come  to  her  knowledge  after  the  decree  nisi  has  been 

pronounced. 

The  Judge  Ordinakt  :  The  respondent  has  no  right  under 
that  section  to  show  cause  against  the  decree  nisi  being  made 
absolute.  She  should  have  applied  for  a  new  trial.  The 
motion  must  be  rejected,  and  the  costs  of  it  must  not  be  .al- 
lowed against  the  husband. 

Motion  rejected. 


Alexander  v,  Alexander.  ^>y  ^^^ 

Decree  for  Bestitution  of  Conjugal  Rights. — Attachment  for     ^*'^^^** 
Disobedience.— Practice.  Alexawdeb. 

A  husband  who  has  been  served  with  a  decree  in  a  suit  for  restitation 
of  conjugal  rights,  ordering  him  to  take  his  wife  home,  is  bound  to 
take  the  first  step,  by  inriting  her  to  retom  to  him.  If  he  does  not, 
an  attachment  will  be  issued.  If  he  has  not  appeared  in  the  suit, 
notice  of  the  motion  for  an  attachment  is  not  requisite. 

This  was  a  petition  by  a  wife  for  a  restitution  of  conjugal 
rights.  The  husband  did  not  appear,  though  personally  served. 
On  the  15th  of  January,  1861,  the  petition  came  on  for  proof 
before  the  Judge  Ordinary,  who  made  a  decree  for  restitution 
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186L      of  conjugal  rights.     By  the  decree  the  husband  was  ordered^ 
y^y  ^^'      within  a  month  after  the  service  of  the  decree  upon  him,  to 
Alexander,  take  the  petitioner  home,  and  treat  her  with  conjugal  affection, 
Alexander.  ^^^  *^  certify  to  the  Court  ajb  its  next  sitting  after  the  expira- 
tion of  the  said  month  that  he  had  done  so,  etc. 

On  the  16th  of  February,  1861,  an  office  copy  of  the  decree 
under  the  seal  of  the  Court,  was  personally  served  on  the  re* 
spondent  at  Dinan,  in  France ;  but  he  had  not  taken  the  peti- 
tioner home. 

Dr.  Spinks,  on  behalf  of  the  petitioner,  now  moved  for  an 
order  that  an  attachment  should  issue  against  the  respondent 
for  disobeying  the  decree  upon  an  affidavit  of  the  petitioner 
that  the  respondent  had  neither  by  himself  or  his  agents  had 
any  communication  with  her  since  the  service  of  the  decree; 
that  he  had  not  taken  her  home,  or  made  any  offer  to  her  of 
an  home,  and  that  she  believed  he  had  gone  out  of  the  juris- 
diction of  the  Court  for  the  purpose  of  defeating  the  proceed- 
ings. There  were  also  affidavits  of  service  of  the  copy  of  the 
decriee,  and  that  search  had  been  made,  but  there  was  no 
entry  in  the  book  kept  in  the  Registry  for  that  purpose  of  a 
certificate  that  he  had  complied  with  the  decree. 

The  Judge  Ordinary  :  Has  the  respondent  had  any  oppor- 
tunity of  taking  his  wife  home  f  He  is  in  France  and  she  is  in 
England.  Should  she  not  have  tendered  herself  to  be  taken 
home ;  and,  in  analogy  to  the  practice  of  the  Ecclesiastical 
Court,  should  he  not  have  had  notice  of  this  motion  ? 

Dr.  Spinks :  He  has  not  appeared,  and  therefore  no  notice 
is  necessary.  In  the  Ecclesiastical  Courts  the  husband  would 
have  been  pronounced  in  contempt,  and  the  Court  would  then 
have  ordered  that  a  significavit  to  the  Court  of  Chancery 
should  issue. 

The  Judge  Ordinary:  I  am   informed  by  the  Registrar 
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that  in  the  Ecclesiastical  Courts,  when  in  a  suit  for  restitution      1861. 
of  conjugal  rights  a  husband  had  been  personally  served  with      May  15. 
an  order  to  take  his  wife  home,  it  was  not  requisite  that  the  Alexander 
wife  should  make  an  offer  to  return  home,  but  that  the  hus-  *'• 

band  ought  to  have  taken  the  first  step  by  inviting  her  to  do 
so.     An  attachment  may  therefore  issue. 

Attachment  granted. 


Afford  v.  Afford.  May  25. 

Costs, —  Wife  suing  in  form&  pauperis  allowed  Costs. 


Afford 

V. 

Affobd. 


A  wife  suing  in  form  A  pauperis  for  a  dissolution  of  marriage,  if  she 
obtains  a  decree  is  entitled  to  costs.  • 

This  was  a  petition  by  a  wife  who  sued  in  formd  pauperis 
for  dissolution  of  marriage  on  the  ground  of  adultery  and  de- 
sertion.  The  respondent  did  not  appear.  The  petition  now 
came  on  for  hearing,  and  the  Judge  Ordinary  having  pro- 
nounced a  decree  nisi  for  dissolution  of  marriage. 

Dr.  Swabey  asked  that  the  husband  should  be  condemned 
in  costs. 

The  JuDQE  Ordinary  :  I  see  no  reason  why  the  petitioner 
should  not  have  her  costs* 

Decree  nisi  with  costs. 
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1861.  Whibldon  v.  Whieldon. 

May  80. 

Permanent  Alimony. — Children  in  Wife's  custody. 

Whieldon 

r.  Where  a  wife  bad  obtained  a  decree  of  judicial  separation,  and  the 

Whieldon.  q^^^  ^^  ordered  that  she  should  have  the  custody  of  three  cbQdren 
all  under  the  age  of  seven,  alimony  pendente  lite  havng  been  allotted 
on  the  assumption  that  the  husband's  income  was  £400  per  annum, 
the  Court  allotted  to  the  wife  £160  per  annum  as  permanent  alimony ; 
£100  for  herself,  and  £20  per  annum  for  each  of  the  children. 

In  ibis  case  a  decree  of  judicial  separation  on  the  ground  of 
adultery  of  the  husband  had  been  pronounced,  and  the  Court 
had  ordered  that  the  petitioner  should  have  the  custody  of  the 
three  children  of  the  marriage,  who  were  all  under  seven  years 
of  age. 

Dr.  PhUlimore,  Q.C.,  moved  that  permanent  alimony  should 
be  allotted.  Alimony  pendente  lite  was  allotted,  the  income  of 
the  husband  being  taken  to  be  £400.  The  circumstance  that 
the  wife  has  the  children  to  maintain  should  be  taken  into  con- 
sideration. 

Dr.  Deane,  Q.C.,  for  the  petitioner. 

The  Judge  Ordinary  allotted  j£160  as  permanent  alimony; 
j£100  for  the  wife,  and  i£20  for  each  of  the  children. 


V, 


Ashley  AsHLEY  V.  ASHLEY. 


AsuLKT.  Practice. —  Withdrawing  Petition  for  Judicial  Separation  by 
Wifcj  and  filing  one  for  Dissolution  of  Marriage. — Wife's 
Costs. 

The  Court  will  allow  a  wife  to  withdraw  her  petition  for  judicial  sepa- 
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ration  and  file  one  for  dissolution  of  marriage,  if  her  proctor  has       1861. 
not  receiyed  from  the  husbajid  her  cost^  in  the  former  suit.  ^^7  SO. 

This  was  a  suit  by  a  wife  for  judicial  separation  on  the      Ashley 
ground  of  cruelty^  Ashlet. 

Mr.  E.  Clarkson,  on  behalf  of  the  petitioner^  moved  that  Mrs. 
Ashley  might  be  at  liberty  to  withdraw  her  petition  for  judicial 
separation  and  file  one  for  dissolution  of  marriage,  on  the 
ground  of  cruelty  and  adultery.  The  husband's  adultery  had 
only  been  discovered  since  the  former  suit  was  commenced. 

The  Judge  Ordinary  :  Has  the  wife's  proctor  received  her 
costs  in  the  former  suit  ? 


Mr^  E,  Clarkson :  No. 

The  Judge  Ordinary  :  That  being  so,  I  will  grant  the  ap- 
plication. 

Motion  granted^ 


POUNSFORD  t;.  FOUNSFORD  AND  BULFIN.  JaoelO  &  12. 


Dissolttiion  of  Marriage. — Damages. — Immediate  Execution.    Pounspord 
— Order  to  pay  Damages  into  Court.  Pouns/oud 

AND 

The  Gonrt  has  no  power  to  order  immediate  execution  for  the  recovery      Bulpix* 
of  damages  awarded  against  the  co-respondent,  and  ordered  to  be 
paid  to  the  petitioner,  nor  to  order  that  such  damages  be    paid 
into  Court. 

This  was  a  petition  for  dissolution  of  marriage,  with  a  prayer 
asking  damages  against  the  co-respondent.  The  respon- 
dent denied  the  adultery.  The  co-respondent  did  not  appear. 
On  the  10th  of  June,  1861^  the  cause  was  tried  by  a  jury,  who 
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1861.  found  that  the  respondent  bad  committed  adultery,  and  as- 

Jane  10  &  12.  sessed  the  damages  at  £500,  and  the  Judge  Ordinary,  on 

PouNsjpoRD  *^®  application  of  the  counsel  for  the  petitioner,  who  stated  that 

^'  the  wife  had  separate  property,  and  that  the  husband  was  with- 

AND  out  means,  ordered  that  the  damages  should  be  paid  to  the 

BULPIN.         I.       I.       J 

husband* 

Dr.  Spinks  {Mr.  J.  D.  Coleridge  with  him)  then  applied  for 
immediate  execution  against  the  co-respondent. 

The  Judge  Ordinary  said  that  he  had  no  power  to  order 
immediate  execution,  but  that  the  motion  might  be  renewed. 

Dr.  Spinks  now  moved  the  Court  to  order  immediate  exe- 
cution, and  that  the  j£500  should  be  paid  into  Court  to 
abide  the  event  of  the  suit  upon  an  affidavit  that  the  co-respon- 
dent was  selling  off  his  property,  and  was  about  to  go  abroad. 

The  Judge  Ordinary:  I  do  not  see  what  power  I  have 
to  make  the  order. 

Dr.  Spinks  :  If  this  had  been  an  action  for  critn.  con.,  im« 
mediate  execution  might  have  been  granted. 

The  Judge  Ordinary  :  I  do  not  see  what  execution  I  could 
issue.  I  have  only  such  power  to  enforce  decrees  as  the 
Court  of  Chancery  has. 

Dr.  Spinks:  You  have  decreed  that  the  damages  should 
be  paid  to  the  petitioner. 

The  Judge  Ordinary  :  Yes ;  that  means  when  he  can  get 
them.  I  should  be  glad  to  assist  the  petitioner  if  I  could, 
but  I  do  not  see  that  I  can. 

Motion  ryected. 


Clout 

9. 

X)UT  AN] 

HOLLEBOME* 
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Clout  v.  Clout  and  Hollebone.  1861. 

Julys. 
Dissolution  of  Marriage  on  the  ground  of  Wif^s  Adultery. — 

Access  to  the  Children.— 20  Sf  21  Vict.  c.  85,  s.  85.  "7 

Clout  and 

After  a  decree  nisi  for  dissolntioii  of  marriage  on  the  ground  of  the 
wife's  adultery,  the  Ck>iirt  will  not  order  that  she  have  access  to  the 
children  of  the  marriage. 

In  this  case^  on  the  8th  of  June^  1861^  after  a  yerdict  of  a 
jnry,  the  Judge  Ordinary  pronounced  a  decree  nisi  for  disso- 
lution of  marriage^  on  the  ground  of  the  adultery  of  the  wife. 

Dr.  Wambey  subsequently,  on  behalf  of  the  respondent, 
asked  the  Court  to  order  that  she  should  have  access  to  two 
children  of  the  marriage* 

Cur.  adv.  vult. 

The  Judge  Ordinary  :  This  was  an  application  on  behalf 
of  the  wife  against  whom  a  decree  nisi  for  dissolution  of  mar- 
riage had  been  pronounced,  on  the  ground  of  her  adultery, 
that  she  might  have  access  to  the  children  of  the  marriage. 
The  application  being  of  a  novel  character  required  some  con- 
sideration. By  the  4th  section  of  2  &  8  Yict.  c.  54,  which 
empowers  the  Lord  Chancellor  or  the  Master  of  the  Rolls  to 
order  that  a  mother  should  have  access  to  infant  children,  and 
if  such  children  be  within  the  age  of  seven  years,  to  order 
that  they  be  delivered  to  and  remain  in  her  custody  until  at- 
taining such  age,  it  is  enacted  *'  That  no  order  shall  be  made 
"  by  virtue  of  this  Act  whereby  any  mother  against  whom 
'^  adultery  shall  be  established  by  judgment  in  an  action  for 
^'-criminal  conversation  at  a  suit  of  her  husband,  or  by  the 
'^  sentence  of  an  Ecclesiastical  Court,  shall  have  the  custody  of 
"  an  infant,  or  access  to  any  infant,  anything  herein  contained 
"  to  the  contrary  notwithstanding.''     I  think  that  that  enact- 
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1861.      ment  establishes  a  precedent  that  I  ought  to  follow,  and  that 

July  8.      when  a  wife  has  been  proved  guDty  of  adultery,  I  ought  not 

Clout       ^  order  that  she  have  access  to  her  children.     I  must  there- 

^    ^'         fore  refuse  to  grant  the  application. 
Clout  and  °  ^^ 

HoLLKBONE.  Motum  vejected. 


July  11.  Bent  v.  Bent  and  Footman. 

Bknt       Damages, — DissobUion  of  Marriage. — Provision  for  AduUress. 

Beot  AUD        —Custody  of  Children.— 20  ^  21  Vict.  c.  85,  ss.  82,  85. 

Footman. 

On  a  decree  nisi  for  dissolution  of  marriage  on  the  ground  of  the  adul- 
tery of  a  wife  who  on  her  marriage  had  a  fortune  of  £1,678,  which 
was  not  settled,  but  was  received  by  the  husband,  the  Court  ordered 
that  the  husband  should  settle  £1,000  upon  trust  that  the  interest  be 
appHed  for  the  benefit  of  the  wife  so  long  as  she  conducted  herself 
properly  and  remained  unmarried,  and  that  upon  her  interest  ceas- 
ing the  fund  should  be  held  in  trust  for  the  children  of  the  marriage 
in  equal  shares,  and  that  the  £1,000  damages  awarded  against  the 
co-respondent,  should  be  paid  to  the  husband  in  lieu  of  the  sum  he 
would  have  to  settle,  and  that  the  decree  should  be  suspended  until 

.    the  settlement  should  be  made. 

When  a  marriage  is  dissolved  on  the  ground  of  the  wife's  adultery,  the 
Court  will  not  order  that  she  have  the  custody  of  or  access  to  the 
children  of  the  marriage. 

This  was  a  petition  for  dissolution  of  marriage  on  the  ground 
of  the  adultery  of  the  wife.  The  petitioner  claimed  damages. 
The  respondent  and  co-respondent  denied  the  adultery.  On 
the  8rd  of  Jxxij,  1861  >  these  issues  were  tried  before  the  Judge 
Ordinary  by  a  jury,  who  found  them  in  favour  of  the  peti- 
tioner, and  assessed  the  damages  at  £1,000.  The  Judge 
Ordinary  suspended  the  decree  nisi,  in  order  that  application 
might  be  made  as  to  the  way  in  which  the  damages  should  be 
applied,  and  also  as  to  the  petitioner  making  some  provision 
for  the  respondent. 
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Dr.  Phillimore  {Mr.  G.  H.  Cooper  with  him),  on  behalf  of  the      1861. 
respondent,  now  moved  the  Court — let,  under  the  32nd  section     J»ly  H* 
of  20  &  21  Vict.  c.  85,  to  order  the  petitioner  to  secure  to  the  re-       "Bmit 
spondent  such  gross  sum  of  money^  or  such  annual  sum  of  money  ^* 

as  the  Court  shall  deem  reasouable;  2ndly,  under  the  35th  sec-  Footman. 
tion,  to  order  that  the  respondent  should  have  access  to  the  two 
elder  children  of  the  marriage,  boys  of  the  respective  ages  of 
seven  and  six,  and  that  she  should  have  the  custody  of  or  access 
to  the  youngest  child,  a  girl  aged  five.  The  motions  were 
grounded  on  affidavits,  which  stated  that  on  the  marriage,  which 
took  place  in  October,  1852,  the  respondent  was  possessed  of 
the  sum  of  £1,678 ;  that  the  petitioner  had  received  this,  and 
that  no  settlement  of  it  had  been  made ;  that  alimony  pen- 
dente lite  had  been  allotted  at  the  rate  of  ^^48  per  annum ; 
that  the  respondent  had  no  property  or  means  of  subsistence; 
that  all  intercourse  between  the  respondent  and  co-respon- 
dent had  ceased,  and  that  the  latter  was  residing  with  his  wife. 
He  submitted  that  it  would  be  reasonable  that  a  sum  equiva- 
lent to  the  respondent's  fortune  should  be  settled  by  the  peti- 
tioner^ so  that  she  might  receive  the  annual  inc(»me  thereof 
during  her  life,  with  a  power  to  her  to  dispose  of  a  portion 
of  it.  He  referred  to  Keats  v.  Keats  and  Montezuma^  and  also 
asked  that  the  respondent  might  have  access  to  the  two  elder 
children,  and  the  custody  of,  or  access  to,  the  youngest  child. 

Mr.  Pulling  {Dr.  Dearie,  Q.C.,  Tvith  him),  for  the  petitioner, 
said  that  the  petitioner  did  not  wish  to  deal  harshly  with  the 
respondent,  and  would  leave  it  to  the  Court  to  make  such  order 
as  it  thought  fit.  The  petitioner,  however,  objected  to  the 
settlement  proposed  on  behalf  of  the  respondent,  and  would 
prefer  that  the  interest  on  the  sum  of  £1,000  damages  should 
be  settled  upon  the  petitioner  for  her  life,  and  afterwards  upon 
the  children  of  her  marriage.  He  also  asked  for  an  order  that 
the  £1,000  damages  be  paid  the  petitioner. 
>  1  Swab.  &  Trist.  358. 
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1861. 

jDly  11. 

Bbnt 

V. 

Bbnt  and 
FooTMAir. 


The  Judoe  Ordinary  :  I  think  the  proper  order  to  make 
will  be,  that  the  petitioner  settle  the  sum  of  £1^000  to  be  in- 
vested in  the  names  of  trustees^  upon  trust  that  the  interest 
be  applied  for  the  benefit  of  the  respondent  so  long  as  she  con- 
ducts herself  properly  and  remains  unmarried^  and  that  after 
her  interest  ceases,  the  fund  be  held  in  trust  for  the  chil- 
dren of  the  marriage  in  equal  shares;  that  the  JEl^OOO  damages 
awarded  by  the  Jury  be  paid  to  the  petitioner  in  lieu  of  the 
£1,000  he  will  have  to  settle,  and  that  the  decree  for  the  disso- 
lution of  the  marriage  be  suspended  until  the  settlement  has 
been  made.  As  to  the  respondent's  application  with  regard  to 
the  children,  I  had  occasion  to  consider  the  subject  lately.  I 
must  decline  to  order  that  a  wife  who  has  been  proved  to  have 
been  guilty  of  adultery  have  access  to,  or  the  custody  of,  the 
children  of  the  marriage. 

Dr.  Phillimore  then  asked  that  the  petitioner  be  ordered  to 
pay  the  respondent's  costs  of  the  motion. 

The  Judge  Ordinary:  The  expense  of  the  settlement  must 

be  paid  by  the  petitioner ;  but  I  shall  make  no  order  as  to  the 

costs  of  the  motion. 

Order  accordingly. 


July  3. 
Li- WIS 

V. 

Lkwis. 


Lewis  r.  Lewis. 

Dissolution  of  Marriage, -^Renewal  of  Cohabitation  after  Decree 
Nisi. — Dismissing  Petition, — Stay  of  Proceedings. — 23  ^24 
Vict,  c.  144,  s.  7. — Qiuere,  whether  the  Court  at  the  instance 
of  the  parties  can  Dismiss  a  Petition  for  Dissolution  of  Mar- 
riage after  a  Decree  Nisi  has  been  pronounced. 

After  a  decree  nisi  for  dissolution  of  marriage  art  the  suit  of  the  wife 
had  been  pronounced,  the  wife  renewed  marital  intercourse  with  her 
husband,  and  informed  her  attorney  that  she  did  not  wish  any  further 
j)roceedings  to  bo  taken  in  the  suit. 
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Upon  an  application  by  the  husband  to  dismiss   the   petition,   the       1861. 

Court  declined  to  accede  to  it,  but  said  that,  if  both  parties  consented,       Jnlj  8. 

it  would  order  aU  proceedings  in  the  suit  to  be  stayed.  "~^~ 

Lkwis 

This  was  a  suit  by  a  wife  for  dissolution  of  marriage^  on       Liwis. 
the  ground  of  adultery  and  cruelty.     The  respondent  denied 
the  charges^  and  also  pleaded  condonation. 

These  issues  were  tried  before  the  Judge  Ordinary  by  a  jury,     ^j^j^  ^^ 
and  were  found  for  the  petitioner^  and  a  decree  nisi  for  disso- 
lution of  marriage  was  pronounced. 

Mr.  Hannen  moved  that  the  decree  nisi  should  be  made     jaDel9. 
absolute. 

Mr.  C.  H.  Hqpioood,  for  the  respondent^  asked  the  Conrt  to 
postpone  making  the  decree  absolute^  to  afford  an  opportunity 
of  communicating  with  the  Queen's  Proctor  upon  an  affidavit 
of  the  respondent^  which  stated^  in  substance^  that  since  the 
decree  nisi  had  been  pronounced,  the  petitioner  had  condoned 
the  misconduct  charged  in  the  petition,  by  renewing  connu- 
bial intercourse  with  the  respondent  upon  two  occasions.  It 
would  be  contrary  to  the  policy  of  the  Act  to  dissolve  the 
marriage  under  such  circumstances. 

The  Judge  Ordinary  :  This  affidavit  shows  no  ground  for 
the  interposition  of  the  Queen's  Proctor.  It  states  something 
that  has  taken  place  since  the  decree  nisi  was  pronounced.  I 
shall  therefore  not  make  the  decree  absolute  until  some  in- 
quiry has  been  made.  Let  the  motion  stand  over  till  next 
Wednesday* 

Mr.  Hannen,  for  the  petitioner,  read  an  affidavit  made  by 
the  clerk  to  the  petitioner's  attorney,  in  which  he  stated  that 
on  the  19th  of  June  last  he  wrote  to  the  petitioner  informing  her 
what  had  taken  place  in  Court  on  that  day,  and  asking  for  an  June  26. 
explanation,  and  that  he  afterwards  called  upon  her,  when  she 
said  that  her  husband's  statement  was  true,  and  that  she  had 

2  E  2 
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lool.  g|gp|.  ^|.jj  Ynm  two  nights  consecutively;  that  she  had  for- 

^  given  him,  and  did  not  wish  any  further  proceedings  to  be 

Lbwm  taken  against  him. — Under  these  circumstances  he  should 

L£wi«.  leave  the  matter  to  be  dealt  with  by  the  Court  as  it  may  think  fit. 

Mr.  W.  Brandt,  for  the  respondent,  prayed  the  Court  to 
dismiss  the  petition.  Neither  the  23  &  24  Vict.  c.  144,  nor 
the  rules  under  it,  provide  for  such  a  case.  It  is  not  clear 
that,  if  the  Court  abstains  from  action,  the  petitioner  may 
not  hereafter  ask  that  the  decree  be  made  absolute.  Until 
the  decree  is  made  absolute  the  position  of  the  parties  is  ana- 
logous to  that  of  parties  divorced  d  mensa  et  thoro  by  the  sen- 
tence of  an  Ecclesiastical  Court,  who  were  separated  only  until 
they  should  be  reconciled.  The  wife,  by  renewing  connubial 
intercourse,  has  disentitled  herself  from  taking  further  pro- 
ceedings in  the  suit. 

The  Judge  Obdinart  :  What  power  have  I  to  dismiss  a 
petition  at  the  instance  of  the  petitioner  after  a  decree  fdsi  has 
been  pronounced  ? 

Mr.  W.  Brandt :  If  the  Court  has  not  power  to  dismiss  the 
petition,  it  may  retain  it  for  the  purpose  of  the  suit^  but  dismiss 
the  parties.  The  petitioner  has  obtained  a  verdict  that  her 
husband  has  been  guilty  of  adultery  and  cruelty,  and  the  Court 
knows  that  his  misconduct  has  been  condoned.  The  suit  must 
be  considered  to  be  going  on  until  the  decree  is  made  absolute. 

The  Judge  Ordinary  :  There  is  nothing  to  show  that  the 
decree  nisi  was  not  a  proper  decree.  When  it  was  pronounced 
the  respondent's  adultery  and  cruelty  were  proved,  and  there 
was  nothing  to  show  that  the  petitioner  was  not  entitled  to  a 
decree.  Ctir.  adv.  vult. 

The  Judge  Ordinary  now  said :  This  case  is  in  a  rather 
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feingular  position.  The  petitioner  being  entitled  to  a  dissolu-  1861. 
tion  of  her  marriage^  a  decree  »m  was  pronounced.  When  ^^^  *• 
the  motion  to  make  it  absolute  came  on^  the  husband  inter-  Lewis 
poeed^  and  stated  that  he  and  his  wife  had  made  up  their  dif-  i,,^,. 
ferences^  and  had  renewed  matrimonial  cohabitation^  and 
therefore  applied  to  have  the  petition  dismissed.  It  appeared 
irom  an  affidavit  of  the  clerk  to  the  attorney  of  the  petitioner 
that  be  wrote  to  her^  stating  what  had  passed  in  Courts  that 
she  admitted  the  truth  of  her  husband's  statement^  that  she 
had  forgiven  him^  and  had  since  slept  with  him^  and  she 
desired  that  no  further  proceedings  should  be  taken  in  the 
matter.  Her  attorney  does  not,  however,  appear  to  consent 
that  the  proceedings  should  be  stayed.  1  doubt  much  whether 
after  a  decree  nisi  has  been  pronounced,  I  can  dismiss  the  pe- 
tition at  the  instance  of  either  of  the  parties  to  the  suit ;  but 
if  the  petitioner,  either  by  her  attorney  or  in  person,  applies 
to  the  Court,  I  will,  at  the  desire  of  both  parties,  make  an 
order  that  no  further  proceedings  be  taken  in  the  cause.  All 
proceedings  in  the  suit  will  then  be  stayed.  I  doubt  whether 
the  Court  has  power  to  dismiss  a  petition  for  dissolution  of 
marriage  after  a  decree  nisi  has  been  pronounced,  except  in 
the  manner  pointed  out  by  23  &  24  Vict.  c.  144,  s.  7,  viz.  at 
the  instance  of  the  Queen's  Proctor  or  of  a  third  person. 


{Btfore  the  Judob  Oedikaby.) 

SmaLLWOOD  v.  SmaLLWOOD.  ovcmber  12. 


Judicial  Separation. — Cruelty. — Personal  Violence. 

A  single  act  of  personal  violence  by  the  husband  towards  the  wife,  not 
producing  any  considerable  injury  to  the  person  and  not  repeated, 
is  not,  though  unwarrantable,  sufficient  to  found  a  decree  of  judicial 
separation. 

Lapse  of  time  between  the  act  complained  of  and  the  commencement 


SmaLLWOOD 

9. 
SVALLWOOD. 
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1861.  of  the  suit  is  not  a  bar  to  such  a  suit,  but  will  weigh  with  Court  la 

November  12.       d'eterminiDg  the  character  of  the  Tiolence  proved. 

Smallwood       rpj^jg  ^^  ^  petition  for  judicial  separation  at  the  suit  of  the 
Smallwood.  y^Kq  on  the  ground  of  cruelty. 

The  case  was  heard  before  the  Judge  Ordinary  in  the  sit- 
tings after  Trinity  Term,  and  was  conducted  by 

Dr.  Thviss,  Q.C.,  and  Dr.  Tristram  for  the  petitioner^ 

Dr.  Stoabey  for  the  respondent. 

The  only  question  was,  whether  the  act  of  violence  proved 
was  legal  cruelty.  The  result  of  the  evidence  is  sufficiently 
stated  in  the  judgment.  Cur.  adv.  vult» 

Nov.  12.  The  Judge  Ordinary  gave  the  following  judgment :  This 

was  a  petition  for  judicial  separation  on  the  ground  of  cruelty. 

The  petition  alleged  that  the  parties  were  married  in  1836; 
that  in  September,  1848,  the  respondent  was  guilty  of  cruelty 
by  springing  forcibly  upon  her,  throwing  her  down,  placing 
his  hand  on  her  throat,  and  nearly  strangling  her ;  that  in 
consequence  she  withdrew  from  cohabitation  with  him,  and 
always  refused  to  renew  it,  although  he  frequently  solicited 
her  to  do  so.  The  respondent  denied  the  cruelty  alleged,  and 
charged  the  petitioner  with  violence  towards  him;  but  the 
case  turns  upon  the  sufficiency  of  the  evidence  given  in  sup- 
port of  the  petition. 

The  petitioner  on  her  own  behalf  deposed  that  she  married 
the  respondent  in  1836  without  the  knowledge  of  her  friends, 
the  respondent  having  some  employment  in  the  British 
Museum ;  that  she  was  reconciled  to  her  mother  in  the  same 
year ;  that  some  money  afterwards  came  to  her,  the  greater 
part  of  which  was  lost  by  the  respondent  in  various  specula- 
tions ;  but  the  residue,  £850,  was  settled  upon  her ;  that  in  1842 
her  mother  took  a  house  for  them  at  North-end,  Hampstead, 
where  she  opened  a  school,  which  prospered,  and  by  the  profits 
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of  which  she  maintained  herself  and  family;  that  in  the  1861. 
autumn  of  1848  the  respondent  became  jealous  of  a  iriedical  November  12. 
man  named  Williams,  who  attended  the  children  in  the  school,  Smallvood 
and  he  frequently  taunted  her  with  infidelity ;  that  on  one  oc-  smallwood 
casion,  in  September,  1848,  he  returned  from  a  walk,  called 
her  into  the  drawing-room  to  him,  and  renewed  his  accusation 
of  too  great  intimacy  with  Williams,  which  she  denied ;  that  he 
then  took  her  by  the  throat,  and,  after  shaking  her  violently, 
threw  her  on  the  ground  against  the  drawing-room  door ;  that 
a  female  servant  hearing  the  noise  rushed  in,  and  he  jumped 
out  of  the  window;  that  she  (petitioner)  then  became  insen- 
sible. This  servant  died  two  years  ago.  That  on  coming  to 
herself  she  sent  for  a  neighbour,  Mr.  Tatham,  to  come  and 
mediate  or  adjudicate  between  them ;  that  he  came  and  ar- 
ranged that  they  should  live  separate,  although  under  the 
same  roof;  that  they  continued  to  live  in  that  way  till  Novem- 
ber, 1848,  when  he  went  away  and  never  came  back  to  live 
there;  that  she  continued  to  live  there  till  September,  1849; 
that  the  school  was  afterwards  broken  up  in  consequence  of 
the  respondent  having  become  bankrupt  in  the  preceding 
mouth  of  August,  which  she  considered  he  did  on  purpose  to 
break  up  the  school ;  that  at  Christmas,  1849,  she  went  to  her 
mother's  house  at  the  breaking  up  of  the  school  for  the  holi- 
days, on  account  of  his  interference  and  determination  to  break 
up  the  establishment;  that  after  the  bankruptcy  Mr.  Graham 
(her  brother-in-law)  took  the  school,  and  permitted  her  to 
conduct  it,  and  that  she  had  carried  it  on  in  that  manner  ever 
since,  and  by  so  doing  had  supported  herself  and  her  children. 
Mr.  Tatham,  the  person  mentioned  by  the  petitioner  in  her 
evidence,  was  called  on  her  behalf,  and  proved  that  in  the 
autumn  of  1848  the  respondent  called  upon  him  several  times, 
and  stated  that  he  feared  an  improper  intimacy  existed  between 
Mr.  Williams  and  his  wife.  The  witness  assured  him  he  did 
not  believe  it,  and  advised  him  not  to  mention  it  to  any  person, 
as  it  would  injure  the  school,  but  to  watch  and  ascertain  whether 
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1861.      his  saspicions  were  well  founded  or  not ;  that  he  afterwards  re- 
November  12.  ceived  a  note  from  the  petitioner^  stating  that  her  husband 
Sm ALLwooD   ^^  treated  her  in  a  very  violent  way.     In  a  quarter  of  an  hour 
^'  afterwards  the  respondent  called  and  requested  him,  as  a  mu* 

tual  friend,  to  come  to  his  house,  which  he  did.  He  there 
saw  the  petitioner  alone ;  she  was  very  indigcnant  at  the  chai^ 
made  against  her,  and  said  that  unless  her  husband  admitted 
its  falsehood,  she  would  have  nothing  more  to  do  with  him. 
The  witness  suggested  that  Mr.  Williams  should  not  continue 
to  attend  the  pupils,  in  which  she  acquiesced.  In  the  course 
of  the  conversation  she  said  that  the  respondent  attempted  to 
strangle  her,  and  that  she  was  so  much  a&aid  of  her  life  that 
she  would  go  to  her  brother«in-law.  But  it  did  not  appear 
that  she  ever  did  so.  The  witness  then  proceeded  :  '^  I  saw 
"  him  afterwards,  and  explained  what  had  passed.  He  seemed 
'*  satisfied  with  her  determination  to  get  rid  of  Williams's  at- 
'^  tendance.  I  told  him  what  she  said  about  his  violence.  He 
"  admitted  that  he  acted  under  great  '  irritation  at  the  time.' " 
About  a  fortnight  afterwards  the  respondent  called  upon  the 
witness  in  great  excitement  about  a  note  addressed  by  Williams 
to  the  petitioner  in  terms  which  he  considered  too  familiar — 
''  My  dear  Mrs.  Small  wood  ''—although  there  was  nothing 
else  objectionable  in  the  contents  of  the  note.  The  witness 
believed  that  the  respondent  did  not  remain  at  the  house  long 
after  that  time,  but  the  transaction  having  occurred  so  long 
ago  he  would  not  undertake  to  speak  precisely  as  to  dates. 

Mr.  Graham,  the  petitioner's  brother-in-law  and  trustee,  was 
examined,  but  gave  no  evidence  as  to  the  violence.  He  be* 
lieved  that  the  respondent  ceased  to  be  an  inmate  of  the  house 
where  the  school  was  kept  in  September,  1848,  but  would  not 
undertake  to  speak  positively  as  to  dates.  He  added,  ''  I  re- 
'^  member  that  she  refused  to  live  with  him  after  his  endea- 
"  vours  to  calumniate  her  character." 

In  addition  to  this  evidence  some  letters  written  by  the 
respondent  were  put  in,  stating  in  strong  terms  his  regret  at 
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having  injured  his  wife,  and  begging  forgiveness.     It  is  unne*     .  1861. 
cessary  to  notice  their  contents  particularly,  for  I  think  they  November  R 
must  be  taken  to  refer  to  an  injury  by  unfounded  accusations    Sxaixwood 
and  not  by  violence.  SicALr^ooD. 

It  was  contended  for  the  respondent  that  after  so  long  an 
interval  between  the  alleged  injury  and  the  petition,  the  Court 
would  not  be  warranted  in  fouding  a  decree  of  judicial  sepa- 
ration on  such  slight  evidence.  On  the  other  hand,  it  was 
urged  that  the  evidence  would  have  been  sufficient  had  the  suit 
been  instituted  recenti  facto,  and  must  therefore  be  equally 
effectual  now ;  and  Saunders  v.  Saunders,  1  Rob.  549 ;  Lock^ 
wood  V.  Lockwoodf  2  Curt.  281 ;  and  Smith  v.  Smith,  2  Phil. 
212,  were  cited  as  instances  where  the  Court  had  interfered 
to  protect  a  wife  upon  what  might  be  deemed  rather  slender 
evidence  of  bodily  injury.  I  cannot  agree  that  the  lapse  of 
time  is  immaterial ;  if  at  the  time  there  had  been  any  serious 
apprehension  of  further  violence  on  the  part  of  the  husband  I 
'  cannot  but  suppose  that  means  would  have  been  found  to  claim 
the  protection  of  the  Ecclesiastical  Court.  Still  I  have  no 
proof  before  me  of  any  indirect  motive  for  the  present  pro- 
ceeding, and  do  not  by  any  means  treat  the  lapse  of  time  as 
a  bar. 

I  will  therefore  consider  the  case  as  if  the  transaction  had 
been  recent.  .The  violence  consisted  of  one  act  only.  No 
blow  was  given.  An  altercation  arose  out  of  the  husband^s 
suspicions,  and  then  he  took  her  by  the  throat,  shook  her,  and 
threw  her  down.  It  does  not  appear  that  any  marks  were  left 
on  the  throat,  or  that  she  was  rendered  ill  by  the  transaction. 
She  told  Mr.  Tatham  that  she  was  afraid,  and  should  go  to  her 
brother-in-law's  house,  but  did  not  do  so;  nor  does  it  appear 
that  any  complaint  was  made  to  that  gentleman ;  and  from 
his  evidence,  and  that  of  Mr.  Tatham,  I  infer  that  she  refused 
further  cohabitation  with  her  husband,  not  on  account  of  his 
cruelty,  but  on  account  of  the  unfounded  accusation.  The 
ultimate  departure  of  the  resp<Hident  from  the  house  did  not 
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-1861.-     take  place  until  he  again  complained  of  undue  familiarity  on 
November  12.  the  part  of  Mr.  Williams  in  writing  to  the  petitioner. 
SiiALLirooD       That  the  conduct  of  the  respondent  was  unwarrantable  is 

^'  true,  but  I  have  examined  the  cases  referred  to.  and  find  in 

Smallwood. 

each  of  them  not  merely  one  violent  act  committed  under  ex- 
citement^ and  not  producing  any  considerable  injury  to  the 
person,  but  repeated  acts^  furnishing  such  evidence  of  savitia 
as  warranted  the  Court  in  concluding  that  the  wife  could  not 
cohabit  in  safety  with  such  a  husband,  and  was  therefore  en- 
titled to  the  protection  of  the  Court.  It  was  candidly  ad- 
mitted by  Dr.  Twiss  that  those  cases  exhibit  the  minimum  of 
evidence  of  cruelty  upon  which  the  Ecclesiastical  Court  ever 
founded  a  decree ;  the  evidence  in  this  case  seems  to  me  to  fall 
short  of  that  which  the  Court  in  each  of  those  instances  had 
before  it ;  and  I  feel  bound  to  reject  the  prayer  of  the  petition, 
which  must  accordingly  be  dismissed. 


November  18.  (^^fi>^  ^^^  ^^^  Courts — The  Judge  Ordinast,  Esatino,  J.,  and 

WiLDB,  B.     Appeal  from  the  Judge  Ordinary.) 

Thompson 

«.  Thompson  v.  Thompson  and  Sturmfells. 

Thompson 

AND  Access  to  Children.— Jurisdiction  of  Court. — 20  ^  21  Vict. 

Sturmfells.  r  ^        -.^        ,>.  . 

c.  o5,  s.  35. — Discretion. 

TLe  Court  has  power  to  make  an  order  for  access  merely  of  one  of  the 

parties  to  a  suit  to  the  children  pendente  lite. 
On  appeal  from  an  interlocutory  matter,  not  touching  the  main  issue 

in  the  cause,  and  resting  in  the  judicial  discretion  of  the  Court 
^  below,  the  appellant  must  satisfy  the  Court  of  Appeal  that  the  dis* 

cretion  of  the  Court  below  was  altogether  wrongly  exercised. 

This  was  an  appeal  from  a  refusal  of  the  Judge  Ordinary 
to  make  an  order  for  access  of  the  wife  to  the  children  pending 
suit.     The  petition  was  by  the  husband  for  dissolution  of  the 
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marriage  by  reason  of  the  wife's  adultery.    The  children  of      1861. 
the  marriage  were  two  girls^  aged  respectively  about  two  years  November  is. 
and  a  half,  and  one  year  and  a  half.     On  the  30th  of  May,    Thompson 
the  original  motion  on  behalf  of  the  wife  for  access  was  made,    Thompson 

and  was  adjourned  for  further  affidavits  from  both  parties  as        and 

Stubmtells. 
to  the  then  circumstances  till  the  19th  of  June,  when  it  ap- 
peared that  the  children  were  under  the  roof  and  in  the  care 
of  the  husband's  mother,  he  being  a  man  of  small  means,  and 
his  wife,  of  course,  owing  to  the  suit,  being  absent  from  his 
house.  It  appeared  that  the  wife  and  her  mother-in-law  and 
sister-in-law  were  not  on  good  terms,  and  high  words,  at  least, 
had  passed  between  them.  It  was  suggested  that  if  the  mo« 
ther  had  access  to  the  children  elsewhere,  any  quarrel  or  vio- 
lence might  be  avoided.    Under  the  circumstances. 

The  Judge  ORDiNAav  refused  to  make  any  order  in  the 
matter,  intimating  that  it  might  be  a  question  whether  he  h&d 
any  power  to  make  an  order  for  access  merely  when  no  ques- 
tion as  to  the  custody  of  the  children  was  before  the  Court. 

Fromr  this  refusal  an  appeal  was  brought  to  the  full  Court. 
The  particular  circumstances  of  the  case  were  of  little  or  no 
interest,  but  the  question  of  the  power  of  the  Court  to  make  an 
order  for  mere  access  was  decided  in  the  affirmative. 

Mr.  Francis  in  support  of  the  appeal. 

Mr.  Woolley  contra. 

The  Court  directed  Mr.  Francises  attention  to  the  question 
of  an  order  for  mere  access. 

Mr.  Francis:  The  question  depends  on  the  wording  of 
20  &  21  Vict.  c.  85,  s.  85  :  "  In  any  suit  or  other  proceeding 
'^  for  obtaining  a  judicial  separation,  or  a  decree  of  nullity  of 


Sturmfells. 
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1861.      ^' marriage^  and  on  any  petition  for  dissolving  a  marriage^  the 

November  18.  «  Court  may  from  time  to  time,.before  making  its  final  decree, 

Thovpsoit    "  make  such  interim  orders^  and  may  make  such  provision  in 

9*  '^  the  final  decree  as  it  may  deem  just  and  proper  with  respect 

AKD        ^'  to  the  custody,  etc.^  of  the  children,  the  marriage  of  whose 

■  parents  is  the  subject  of  such  suit  or  other  proceedings,''  etc. 

It  is  submitted  that  under  these  words  the  Court  has  power  to 

make  an  order  for  access  merely;  it  is  an  incident  to  the 

general  power  given  by  this  section,  and  especially  where  the 

custody  of  the  children  is  in  the  hands  of  a  third  party. 

Keating,  J. :  I  am  of  opinion  that  there  is  no  ground  for 
interfering  with  the  course  adopted  by  the  Judge  Ordinary.  As 
a  question  has  been  suggested  whether  the  Judge  Ordinary 
would  have  had  jurisdiction  to  have  made  an  order  for  mere 
access^  I  wish  to  state  that  it  appears  to  me  that  he  would 
have  had  such  jurisdiction.  I  think  Mr.  Francis  is  right  in 
the  interpretation  he  puts  on  the  words  '^  with  respect  to  the 
cu3tody.''  The  only  other  question  here  is,  whether  the  course 
adopted  by  the  Judge  Ordinary,  on  the  materials  then  before 
him,  was  wrong ;  because^  unless  we  thought  so,  it  is  one  of 
those  interlocutory  matters,  not  touching  the  main  issue,  so 
particularly  within  the  judicial  discretion  of  the  Court,  that 
we  should  not  be  inclined  to  interfere;  but  we  think  he  was 
perfectly  right.    The  appeal  must  therefore  be  dismissed. 

Wilde,  B.  :  I  am  of  the  same  opinion.  I  think  the  Judge 
Ordinary  has  power  to  make  an  order  for  access  merely  to  the 
children  pendente  lite* 

Appeal  dismissed.     Wife's  costs  of  appeal  not 
to  be  taxed  against  the  husband. 
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(Brfore  the  Jud0S  Obdinabt  <m  Motion,) 


1861. 

Kovetnber  12. 


BOULTON  V.  BOULTON  AND  PaGB.  ^J^^ 

BOULTON  AND 

Decree  Nisi  for  Dissolution  of  Marriage. — Affidavits  of  lie-        Pag** 
spondent  disclosing  material  matter. — Practice. 

When,  on  application  to  make  absolute  a  role  nisi  for  dissolution  at  tbe 
suit  of  the  husband,  it  appeared  that  affidavits  had  been  filed  by  the 
respondent  which  alleged  the  husband's  bigamy  and  conviction 
thereof,  the  Court  refused  to  make  the  decree  absolute,  and  directed 
the  Begistrar  to  inform  the  Queen's  Proctor  that  such  affidavits  had 
been  filed,  and  permitted  the  petitioner  to  file  affidavits  in  answer. 

Mr.  Staveley  Hill  moved^  on  the  usual  afiSdavits,  that  the 
decree  nisif  pronounced  in  this  case  on  the  petition  of  the  hus- 
band, on  the  31st  of  May  last,  should  be  made  absolute. 

Mr.  G.  fYancis  read  an  affidavit  sworn  by  the  respondent 
to  the  effect  that  she  had  not  appeared  in  consequence  of 
having  been  to^  by  the  petitioner's  attorney  that  it  would  be 
better  that  she  should  not  do  so,  and  that  she  had  heard  no 
more  of  the  matter  until  she  was  served  with  the  decree  fixing 
the  co-respondent  with  costs.  She  further  alleged  that  the 
petitioner  had  been  guilty  of  bigamy ;  that  he  had  been  con- 
victed of  that  offence,  and  transported  for  seven  years;  and 
that,  upon  his  return  from  transportation,  he  presented  this 
petition.  The  learned  counsel  suggested  that  the  decree 
should  be  postponed  in  order  that  the  affidavit  might  be  laid 
before  the  Queen's  Proctor. 

Mr.  Staveley  Hill  submitted,  that  neither  the  respondent 
nor  the  co-respondent  had  any  right  to  show  cause  against 
making  the  decree  absolute. 

The  Judge  Ordinary:  Does  it  require  any  act  of  the 
Court  to  make  a  decree  nisi  absolute  ?     If  you  ask  me  to 
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1861.  make  the  decree  absolute,  I  refuse  to  do  so  till  this  matter  is 

November  12.  satisfactorily  explained.     I  shall  direct  the  Registrar  to  give 

BouLTOH  information  to  the  Queen's  Proctor  that  these  affidavits  have 

^'  been  filed,  and  the  petitioner  may  be  at  liberty  to  bring  in 

Faok.  affidavits  in  answer  to  them. 


Gethin  v.  Gethin,  and  the  Queen's  Proctor  intervening. 

Gkthtn      Petition  for  Dissoluiicn  at  Suit  of  Wife. — No  Answer. — Petition 
Gethin.         P<^^i  proved. — intervention  of  Qtieen's  Proctor. — Practice. 

The  wife  petitioned  for  dissolution ;  the  husband  made  no  answer ;  the 
hearing  of  the  rclition  had  been  adjourned  for  further  proof,  pend- 
ing which  the  Queen's  Proctor  intervened,  and  alleged  the  peti- 
tioner's adultsry,  who  took  issue  thereon,  and  the  Court  allowed  the 
proof  of  the  original  petition  to  be  completed,  and  the  issue  as  be- 
tween the  petitioner  and  Queen's  Proctor  to  be  set  down  for  trial  by 
a  jury,  retaining  the  same  position  in  the  cause-list  as  the  original 
petition. 

This  was  a  petition  for  dissolution  of  marriage  by  reason  of 
the  husband's  adultery  and  desertion.  The  husband  had  put 
in  no  answer.  The  case  came  on  for  proof  in  the  sittings 
after  Trinity  Term,  and  had  been  adjourned  in  order  that  the 
petitioner  might  have  an  opportunity  of  producing  further 
evidence  in  support  of  her  petition.  Since  the  adjournment 
the  Queen's  Proctor  had  obtained  leave  to  intervene,  and  had 
alleged  that  the  petitioner  had  been  guilty  of  adultery.  Upon 
that  allegation  issue  had  been  joined  by  the  petitioner. 

Dr.  Spinks,  for  the  petitioner,  moved  that  she  might  be 
allowed  to  call  the  additional  evidence  in  support  of  her  peti- 
tion before  the  Court  withoHt  a  jury,  and  then  that  the  ques- 
tion raised  between  her  and  the  Queen's  Proctor  might  be 
tried  by  a  jury.     Tlie  questions  raised  by  the  allegations  in 
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her  petition  and  by  the  allegations  of  the  Queen's  Proctor      1861. 
were  quite  distinct.     There  is  no  issue  on  the  original  petition,  Ko^«mber  12. 
either  by  the  respondent  or  the  Queen's  Proctor.  Gethin    • 


Mr.  Giffard,  for  the  Queen's  Proctor,  opposed  the  motion, 
and  submitted  that  the  whole  case  ought  to  be  tried  before 
the  same  tribunal. 

The  Judge  Ordinary:  I  think  this  application  may  be 
granted.  The  case  stands  in  a  different  position  from  one  in 
which  issues  had  been  joined  on  the  petition,  but  the  Queen's 
Proctor's  portion  of  the  case  must  take  the  same  place  in  the 
cause-list  as  the  original  case  docs.  It  must  not  go  to  the 
bottom  of  the  list. 


V. 

Gethin. 


{Before  the  Full  Court, — The  Judge  Ordinary,  Keating,  J.^  and  November  13. 

Wilde,  B.     Appeal  from  the  Judge  Ordinary.)  

Hill  p.  Hill. 

Hill  t;.  Hill. 

Appeal  from  Decision  of  the  Judge  Ordinary  refusing  Rule 
Nisi /or  new  Trial. 

Wife  petitioned  against  the  husband  for  judicial  separation  by  reason 
of  his  cruelty,  and  he  took  issue  thereon.  He  signed  a  letter  con- 
senting to  a  decree  on  the  suggestion  of  his  solicitor,  that  if  he  did  so, 
no  evidence  in  support  of  the  petition  need  be  taken  in  Court.  The 
issue  came  on  for  trial  before  the  Judge  Ordinary  and  a  special  jury, 
who  found  a  verdict  for  the  petitioner  on  her  evidence  and  that  of  other 
witnesses  on  her  behalf.  The  respondent's  letter  was  also  put  in  evi- 
dence. The  Court  afiBrmed,  on  appeal,  the  refusal  of  the  Judge  Ordi- 
nary to  grant  a  rule  nisi  for  a  new  trial  on  the  representation  that  the 
respondent  was  led  by  the  mistaken  suggestion  of  his  then  solicitor  to 
withhold  evidence  contradictory  of  the  petitioner's  evidence,  by  which 
his  character  vla  a  geutlcmaa  and  man  of  honour  was  afiected. 


I 
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1861«       On  an  appeal  the  Court  will  only  look  at  the  same  evidence  and  circum- 
November  18.      stances  as  were  before  the  Judge  appealed  from. 


Hill  if.  Hill. 


Dr.  Tristram  in  support  of  the  appeal :  This  is  an  appeal 
from  the  decision  of  the  Judge  Ordinaryi  refusing  to  make  a 
rule  nisi  for  a  new  trial  at  the  prayer  of  the  respondent  under 
the  following  circumstances: — Lieutenant  Hill^  the  respon- 
dent, who  had  served  in  the  Bombay  Lancers,  was  married  to 
the  petitioner  on  the  17th  of  May,  1860;  in  the  October  of  ■ 
that  year  Mrs.  Hill  petitioned  for  a  judicial  separation  by 
reason  of  her  husband's  cruelty.  In  November,  1860,  Lieu- 
tenant Hill  commenced  a  suit  for  dissolution  of  the  marriage 
by  reason  of  his  wife's  alleged  adultery  with  a  man  of  the 
name  of  Wood.  The  petitions  were  served  on  the  respective 
respondents  on  the  same  day.  On  the  17th  and  18th  of  June, 
1861,  the  petition  for  dissolution  came  on  for  trial  before  the 
Judge  Ordinary  and  a  jury,  who  returned  a  verdict  negativing 
the  adultery.  On  the  27tli  of  June,  the  petition  for  judicial 
separation  came  on  before  the  Judge  Ordinary  and  a  special 
jury;  previous  to  that  Lieutenant  Hill  had  left  England  for 
France;  his  then  solicitor,  Mr.  Finney,  represented  to  him 
that,  by  signing  a  letter  of  consent  to  a  sentence  by  default,  a 
judicial  separation  would  be  made  without  any  evidence  being 
taken.  In  this,  of  course,  Mr.  Finney  was  mistaken.  Lieu- 
tenant Hill,  however,  wrote  the  following  letter,  which  was 
produced  at  the  trial : — 

"My  dear  Sir, — I  authorize  you  to  consent  to  a  decree 
"  against  me  in  the  suit  my  wife  has  instituted  against  me  for 
"  a  judicial  separation,  and  that  such  a  decree  shall  extend  to 
"  the  payment  by  me  of  the  alimony  already  ordered  to  be 
''  paid  her  by  me,  with  liberty  to  her  to  apply  to  increase  the 
"  same  if  so  advised,  and  that  it  shall  also  direct  that  the  costs 
*'  shall  be  paid  by  me. 

*'  Yours  very  truly, 

''C.    WiLLOUGHBY    HiLL." 
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Mrs.  Hill,  and  other  witnesses  on  her  behalf,  were  examined,       1861. 
and  the  jury  found  a  verdict  affirming  the  cruelty.   Lieutenant  Norember  18. 
HiU  is  now  anxious  that  a  full  investigation  should  take  place  hill  v.  Hill. 
by  means  of  a  new  trial,  and  I  have  affidavits  fix)m  himself 
and  other  persons  negativing  the  facts  deposed  to  by  Mrs. 
Hill  and  her  witnesses,  which  seriously  affect  his  position  as 
an  officer  and  a  gentleman. 

By  the  Court  :  We  can  look  at  no  new  affidavits,  we  can 
only  take  the  case  as  it  was  when  the  Judge  Ordinary  refused 
a  rule  nisi. 

Kbating,  J. :  I  am  of  opinion  that  there  is  no  ground  for 
granting  the  rule.  It  appears  that  a  suit  was  brought  by 
Mr.  Hill  for  a  dissolution  of  his  marriage,  the  issue  raised  by 
which  was  tried  by  a  jury,  who  found  a  verdict  for  the  re- 
spondents. There  is  no  pretence  for  saying  that  Mr.  Hill  was 
not  then  fully  represented.  In  the  second  suit  for  judicial 
separation  by  reason  of  his  cruelty,  the  case  was  tried  before 
a  special  jury,  and  Mr.  Hill  was  again  represented  by  counsel. 
The  trial  took  the  usual  and  ordinary  course ;  amongst  other 
evidence,  a  letter  from  Mr.  Hill  consenting  to  a  decree  was 
proved ;  it  was  cogent  evidence  on  that  issue,  but  it  was  not 
the  only  evidence.  Mrs.  Hill  was  examined  and  cross-ex- 
amined, and,  as  the  Judge  Ordinary  has  said,  certain  evidence 
of  medical  men  taken  in  the  former  suit  was  read  from  the 
judge's  notes  at  the  desire  of  Mr,  HilVs  counsel,  to  save  ex- 
pense. The  verdict  of  the  jury  affirmed  the  cruelty  alleged 
by  Mrs.  Hill.  What,  then,  is  the  ground  of  the  present  ap- 
plication; Mr.  Hill  suggests  that  his  solicitor  had  informed 
him,  that,  if  he  wrote  a  letter  to  consent  to  a  degree  of  judi- 
cial separation,  it  would  have  a  particular  effect,  namely,  of 
preventing  evidence  being  taken  on  the  trial,  which  it  could 
not  possibly  have ;  and  we  are  now  asked  to  subject  Mrs.  Hill 
a  second  time  to  the  painful  exposure  of  the  witness-box  and 

VOL.  II.  2  F 
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1861,      cross-examination.     We  think  there  is  no   pretence  for  so 

NQTfyVw  13.  doing.     The  appeal  must  be  dismissed. 

i^iL^  ts  Hill, 

WiLDE^  B. :  I  am  of  the  same  opinion.  In  substance  the 
application  is  for  a  new  trials  not  on  the  ground  that  the 
decree  to  be  founded  on  the  verdict  is  contrary  to  justice,  or 
that  the  respondent  would  be  dissatisfied  with  the  decree,  for 
from  his  letter  he  was  evidently  willing  to  have  a  judicial 
separation;  but  the  ground  of  the  application  is^  that  in  the 
course  of  the  proceeding  evidence  was  given  against  him^ 
affecting^  as  he  alleges^  his  character  as  a  gentleman  and  man 
of  honour^  which  his  attorney  had  advised  him  could  not  be 
given.  Appeal  dismissed. 


November  12.  FiSHEB  V.   FiSHER. 

Fisher  Decree  for  Dissolution  at  Suit  of  Wife. — Maintenance. — 

FisHKB.  20  ^  21  Vict.  c.  85,  s.  32. 

The  Legislature  did  not  intend  that  a  wife  entitled  to  a  dissolution  of 
marriage  should  purchase  it  at  the  price  of  being  left  destitute ;  and 
where  the  circumstances  of  husband  allow  of  it,  the  Court  will  direct 
a  maintenance  to  be  secured  to  the  woman  bo  long  as  she  remains 
chaste  and  unmarried. 

This  was  originally  a  suit  for  dissolution  of  marriage  at  the 
petition  of  the  wife.  The  issues  were  tried  before  the  Judge 
Ordinary  and  a  jury. 

Dr.  PhilHmore,  Q.C.,  and  Mr,  R.  Priichard  for  the  wife. 

Serjeant  Shee  and  Mr.  D.  D.  Keane  for  the  husband.— 
Verdict  was  found  for  the  wife,  and  on  application  for  some 
permanent  maintenance  for  her  under  20  &  21  Vict.  c.  85, 


FiSHIB 
FiSHSV. 


AND  MATRIMONIAL  CAUSES.  411 

8.  32,  the  Judge  Ordinary  took  time  to  consider  the  circum-      1861. 
stances  of  the  case  and  the  proper  course  to  be  followed  under  NovMabor  12. 
the  above  section.  Cur.  adv.  vult. 

The  Judge  Ordinary  :  This  was  a  petition  by  a  wife  for 
dissolution  of  her  marriage  on  the  ground  of  adultery,  coupled 
with  cruelty.  In  December  of  last  year  a  decree  nisi  for  dis- 
solution  of  the  marriage  was  pronounced. 

The  petitioner  afterwards  moved  for  a  decree  absolute,  and 
for  a  provision  in  the  nature  of  permanent  alimony  under  the 
82nd  section  of  20  &  21  Vict.  c.  85.  The  matter  stood 
over  by  consent,  the  respondent  undertaking  to  submit  his 
books  to  the  inspection  of  some  accountant  appointed  by  the 
petitioner.  This  was  accordingly  done,  and  on  the  25th  of 
July  the  matter  was  brought  on  and  witnesses  were  examined 
on  both  sides  touching  the  property  of  the  husband  and  the 
profits  of  his  business.  The  clause  upon  which  the  Court  is 
asked  to  proceed  is  in  these  terms : — "  The  Court  may,  if  it 
^'  shall  think  fit,  on  any  such  decree  (t.  e.  decree  declaring  the 
''marriage  to  be  dissolved),  order  that  the  husband  shall,  to 
"  the  satisfaction  of  the  Court,  secure  to  the  wife  such  gross 
"  sum  of  money  for  any  term  not  exceeding  her  own  life  as, 
*'  having  regard  to  her  fortune  (if  any),  to  the  ability  of  the 
''  husband,  and  to  the  conduct  of  the  parties,  it  shall  deem 
"  reasonable,  and  for  that  purpose  may  refer  it,  etc.,  and  sus- 
"  pend  the  pronouncing  of  its  decree  till  such  deed  shall  have 
"  been  duly  executed."  From  this  latter  branch  of  the  sec- 
tion, doubts  have  been  suggested,  whether  the  Legislature  in- 
tended the  provision  to  extend  to  cases  where  the  wife  is  the 
petitioner;  but  in  two  or  three  instances  the  Court,  when  con- 
sisting of  three  members,  treated  it  as  applicable  to  such  cases, 
and  I  cannot  doubt  that  such  construction  was  right,  com- 
paring this  clause  with  the  45th,  which  enables  the  Court, 
when  a  divorce  is  decreed  for  adultery  of  the  wife,  to  take 
from  her  any  property  to  which  she  is  entitled  either  in  pos- 

2f 
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1861.       session  or  reversion,  and  order  it  to  be  settled  for  the  benefit 

November  12.  ^f  ^\^q  innocent  party  or  the  children  of  the  marriage.     But 

risHKR      whether  the  power  is  to  be  exercised  or  not  is  in  the  discre- 

_  «'•  tion  of  the  Court,  "if  it  shall  think  fit/'  and  if  it  does  think 

JTlSHISIl* 

fit,  the  amount  to  be  settled  depends  also  upon  the  discretion 
of  the  Court,  "  so  much  as  it  shall  deem  reasonable/' 

Certain  matters  are,  by  the  direction  of  the  L^islature,  to 
be  considered  by  the  Court  in  exercising  this  large  discretionary 
power,  viz.  the  fortune  of  the  wife  (if  any),  the  ability  of  the 
husband,  and  the  conduct  of  the  parties.  Beyond  that,  no 
assistance  is  given  by  the  Legislature,  no  principle  is  stated  or 
suggested  as  applicable  to  such  a  case.  I  have  considered  the 
practice  of  the  Ecclesiastical  Court  in  cases  of  divorce  a  mensd 
et  thoro,  and  the  usual  course  pursued  by  the  Legislature  in 
cases  of  Divorce  Bills,  without  being  able  to  find,  in  what  has 
been  done  in  either  tribunal,  any  effectual  assistance. 

I  understand  that  in  the  Ecclesiastical  Court,  when  a  divorce 
was  decreed  at  the  suit  of  the  husband,  permanent  alimony 
was  not  granted.  When  the  wife  was  the  complaining  party, 
the  Court  granted  permanent  alimony ;  and  something  like  a 
rule  as  to  the  proportion  of  the  husband's  income  to  be  granted 
may  be  extracted  from  the  reported  cases.  But  there  she  re- 
mained the  wife  of  the  respondent,  and  in  that  character  he 
was  bound  to  maintain  her.  Alimony,  either  pendente  lite  or 
permanent,  is  a  provision  for  a  wife.  In  Parliament  there 
have  been  several  cases  where  it  has  been  thought  fit  to  pro- 
vide forthe  maintenance  of  a  delinquent  wife  after  the  disso- 
lution of  the  marriage.  Many  cogent  arguments  have  been 
urged  against  making  such  provision,  nevertheless  it  may  be 
taken  to  have  been  the  practice  of  Parliament  to  make  it ; 
but  such  cases  are  inapplicable  to  the  present.  The  husband 
elected  to  have  the  marriage  dissolved,  and  to  be  again  free 
from  all  marital  obligations.  He  therefore  was  at  liberty  to 
take  what  he  asked  upon  the  terms  offered. 

It  may  seem  hard  that,  having  good  grounds  for  electing  to 
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be  released  from  the  marriage  tie^  be  should  be  called  upon  to      1861, 
provide  for  the  delinquent^  but  I  am  not  now  discussing  that  November  13. 
question,  or  the  policy  of  making  such  provision.     I  merely      Fisher 
point  out  that  such  cases  differ  from  the  present,  the  election      «  ^' 
being  there  made  by  the  husband;  but  on  another  ground 
they  are  useless  as  precedents,  for  th6  provision  made  by  the 
Legislature  was  not  according  to  any  rule  or  any  given  propor- 
tion of  the  husband's  property.     Very  few  Divorce  Bills  were 
passed  at  the  instance  of  the  wife,  and  I  cannot  find  any  one 
in  which  the  husband  was  compelled  to  make  provision  for  a 
wife^  who  elected  to  be  divorced  from  him.     In  the  present 
case  the  wife  elects  to  have  the  marriage  dissolved,  and,  al- 
though she  had  strong  grounds  for  complaint,  I  cannot  con- 
sider her  as  in  a  position  at  all  resembling  that  of  a  wife 
divorced  i  mensd  et  thoro.     She  might  have  been  relieved 
from  the  necessity  of  living  with  her  husband  and  have  re- 
mained his  wife,  but  her  election  was  not  to  do  so.     Still, 
although  she  did  so  elect,  having  good  grounds  for  complaint, 
the  respondent  may  be  considered  as  in  some  sort  depriving 
her  of  her  position,  and  the  Legislature  no  doubt  intended  that 
she  should  not  seek  a  remedy  at  the  expense  of  being  left 
destitute.     Not  being  able  to  derive  any  assistance  from  the 
practice  of  Parliament  or  the  Ecclesiastical  Court,  I  must 
take  upon  myself  the  arduous  duty  of  deciding  what  is  reason- 
able in  this  case.     I  consider,  then,  that  the  wife  ought  not 
to  be  left  destitute ;  on  the  other  hand,  I  think  it  would  not 
be  politic  to  give  to  wives  any  great  pecuniary  interest  in  ob-  ' 
taining  a  dissolution  of  the  marriage  tie.     The  petitioner  had 
no  fortune  of  her  own ;  the  husband  has  some  fortune  and  . 
trading  profits,  but  they  are  neither  large  nor  certain.     Under 
such  circumstances  I  think  I  ought  not  to  award  more  than  a 
maintenance.     It  was  stated  by  counsel  that  the  parties  had 
agreed  that  the  daughter  should  remain  with  her  mother  and 
be  maintained  by  her ;  I  therefore  take  that  into  considera- 
tion. 
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1861.  The  next  point  is  the  period  for  which  the  payment  to  the 

November  18.  petitioner  shall  be  continued.     Had  she  been  divorced  & 

p,gjjj.j^  mensd  et  thoro,  and  had  afterwards  been  herself  guilty  of 
^'  adultery^  she  would  have  become  liable  to  the  loss  of  her  ali- 
mony.  If  hereafter  the  petitioner  should  become  guilty  of 
immorality,  it  would  be  unreasonable  to  call  upon  the  former 
husband  to  maintain  her.  Again^  if  she  avails  herself  of  the 
freedom  conferred  by  the  decree  of  this  Court  and  marries 
again^  it  would  be  unreasonable  to  compel  the  former  husband 
to  maintain  her. 

I  am  therefore  of  opinion,  that  so  long  as  the  petitioner 
leads  a  chaste  life  and  remains  sole  and  unmarried  and  main- 
tains the  daughter,  the  respondent  should  pay  her  an  annuity 
of  i£100  per  annum,  payable  quarterly,  at  the  four  usual  feasts ; 
the  first  payment  the  next  quarter-day  after  decree.  In  the 
event  of  the  death  or  marriage  of  the  daughter,  to  be  reduced 
to  £80.  Deed  to  be  prepared  by  conveyancing  counsel  to 
secure  the  annuity  on  such  fixed  property  as  respondent  has^ 
and  by  his  covenant.  Daughter  to  remain  in  custody  of  the 
mother  until  further  order.  Costs,  except  those  of  examining 
respondent's  books,  to  be  paid  by  respondent. 


Nov.  12  and  26.  HePWORTH  V.  HeFWOBTH. 


Hbpwoeth    ff^fe's  Petition  for  Dissolution. — Order  on  Husband  to  pay  sum 
Hepwobth.      of  money  into  Court  to  meet  her  Costs  ofHearmg. — Attach- 
ment. — Practice. 

Where  an  order  had  been  made  on  the  husband,  respondent,  to  pay 
into  Court  or  give  security  for  a  sum  of  money  to  meet  the  wife's 
costs  of  the  hearing,  to  be  subsequently  taxed,  and  such  order  was 
not  obeyed,  the  respondent  alleging  on  affidavit  his  inability  to  raise 
the  money  or  give  security,  the  Court  ordered  an  attachment  to  i 


AKD  MATItlMONlAii  CAUSES.  416 

against  him,  but  to  lie  in  the  registry  for  one  week  from  the  date  of       1861. 
such  order.  Noir.  1 2  and  16. 

This  was  a  petition  fof  dissolation  of  marriage^  at  the  suit   Hbfworth 
of  the  wife.  Hipi^orth. 

Dr.  Wdmbey,  for  the  petitioner,  now  moved  for  an  attach- 
ment against  the  respondent  for  non-compliance  with  an  order 
directing  him  to  deposit  £400  in  the  registry,  or  to  find  secu- 
rity for  that  sum,  to  meet  the  petitioner's  costs  of  the  hearing. 
The  learned  judge  granted  a  rule  nisi,  and 

Dr.  PMUimore,  Q.C.,  and  Dr.  Spinks,  for  the  respondent, 
being  ready  to  show  cause,  opposed  the  application.  Mr. 
Hepworth  was  a  surgeon,  with  an  annual  income  derived  from 
his  profession  of  £170,  out  of  which  he  had  two  children  to 
maintain.  He  had  to  pay  £3  a  month  to  Mrs.  Hepworth  by 
way  of  alimony.  He  had  paid  £92  to  her  solicitor  for  her 
costs  in  another  suit,  and  he  swore  that  he  was  unable  to  raise 
£400,  or  to  find  security  for  it,  and  that  imprisonment  would 
ruin  him.  He  had  been  ordered  to  deposit  £300  in  the  other 
suit.  Practically,  it  was  impossible  for  him  to  obey  these 
orders.  They  cited  Walker  v.  Walker,  1  Curt.  564.  Again, 
the  Court  is  asked  to  deprive  Mr.  Hepworth  of  his  liberty  for 
not  paying  or  finding  security  for  a  sum  of  money  for  which 
he  may  never  really  be  liable,  for  the  costs  may  ultimately  be 
taxed  at  £200  or  £300  instead  of  £400. 

The  Judge  Ordinary  :  The  question  is  one  of  great  gravity. 
The  present  system  was  adopted  to  relieve  the  husband  from 
the  necessity  of  paying  the  wife's  taxed  costs  before  the  hear- 
ing, as  was  the  old  system ;  but  if  I  cannot  effect  the  security 
of  the  wife's  proctor  in  this  mode,  I  must  recur  to  the  old 
plan,  have  the  costs  taxed  as  they  best  can  before  the  hearing, 
and  make  the  husband  absolutely  pay  the  amount.  I  must 
take  time  to  consider  this  question.  Cur.  adv.  vult. 
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1861.  The  Judge  Ordinary  :  This  was  an  application  for  attach- 

Nwrcmbcrgft.  j^qj^i  against  Mr.  Hepworth,  for  not  paying  money  into  Court, 
Hkpwosth  or  giving  secority  therefor,  to  meet  the  wife's  costs  of  trial,  in 
HcFwoTTH.  Pi"*^i^'^ce  of  an  order  of  the  Court.  He  has  filed  aflSdavits  in. 
which  he  alleges  his  inability  to  raise  the  money  or  give  secu- . 
rity.  The  case  cited  from  1  Curt,  was  somewhat  similar  in  its 
circumstances ;  but  there  the  husband  was  the  petitioner,  and 
though  Dr.  Lushington  refused  to  make  the  usual  order  for 
taxation,  he,  on  the  other  hand,  refused  to  fix  any  day  for  the 
hearing.  Here  the  wife  is  the  complaining  party,  and  if  the 
suit  is  stayed,  of  course  the  husband  would  take  good  care  to 
keep  it  in  that  position.  It  has  been  urged  that,  as  this  is  a 
suit  for  dissolution,  and  does  not  fall  under  tlie  22nd  section 
of  the  Divorce  Act,  I  have  no  authority  to  issue  the  attach- 
ment. I  think,  however,  that  the  32nd  section  of  the  Divorce 
Act  warrants  what  I  am  about  to  do.  The  latter  part  of  that 
section  is  as  follows  : — *'  And  upon  any  petition  for  dissolution 
"  of  marriage,  the  Court  shall  have  the  same  power  to  make 
"  interim  orders  for  payment  of  money  by  way  of  alimony  or 
''  otherwise  to  the  wife,  as  it  would  have  in  a  suit  instituted 
'^  for  judicial  separation.^'  I  have  before  stated  that  the  pre- 
sent practice  was  adopted  with  a  view  to  relieve  parties 
from  the  burdensome  and  inconvenient  plan  of  taxation 
and  payment  before  the  hearing,  when  it  is  so  difficult 
to  form  a  correct  judgment  of  what  the  actual  costs  will 
be.  I  can  find  no  other  method  to  secure  the  wife's  proctor, 
and  think  that  in  the  present  case  the  reasonable  course  of 
proceedmg  will  be  to  direct  an  attachment  to  issue,  wUch, 
liowever,  will  lie  in  the  registry  for  a  week. 
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Bawden  v.  Bawoen. 
Petition  for  DissohUion. — Wife  Respondent. — Lunatic. 


1861. 

December  24. 
And 

1862. 

January  14. 


Bawdkn 

V, 


The  Court  refused  to  allow  a  husband  to  proceed  with  a  petition  aj^ainst 
his  wife  (who  was  a  lunatic)  for  the  dissolution  of  their  marriage  on 
the  ground  of  adultery,  alleged  to  have  been  committed  by  her  pre-      Bawden. 
vious  to  her  lunacy. 

This  was  a  petition  filed  by  the  husband^  for  the  dissolu- 
tion of  the  marriage^  on  the  ground  of  his  wife's  bigamy  and 
adultery. 

The  petitioner  was  residing  at  Camborne,  in  the  county  of 
Cornwall.  The  respondent  separated  from  him  shortly  after 
their  marriage,  and  went  to  America,  where  she  contracted,  as 
was  alleged^  a  bigamous  marriage  with  a  man  of  the  name  of 
John  Ward,  with  whom  she  cohabited.  She  afterwards  re- 
turned to  this  country,  and  becoming  a  lunatic,  and  her  hus« 
band  refusing  to  support  her,  became  chargeable  to  the  parish 
of  Camborne  and  an  inmate  of  the  union  workhouse  at  Red- 
ruth. She  was  now  confined  in  the  county  lunatic  asylum  at 
Bodmin. 

The  citation  and  petition  had  been  serred  upon  her  at  the 
Redruth  union  workhouse  in  the  presence  of  the  master. 

No  appearance  had  been  entered  on  her  behalf. 

Dr.  Wambey  moved  the  Court  to  appoint  a  curator  or 
guardian  ad  litem  to  the  respondent  to  protect  her  interests  in 
the  suit.  The  circumstances  were  peculiar,  and  he  admitted 
that  he  could  find  no  precedent  for  the  application.  In  the 
Ecclesiastical  Courts  a  suit  for  nullity  of  marriage  had  been 
allowed  to  be  instituted  by  the  committee  of  a  lunatic  under 
the  direction  of  the  Court  of  Chancery  {Portsmouth  v.  Ports- 
mouthy  by  his  comn\ittee,  1  Ha^.  355) ;  and  a  suit  for  divorce 
by  the  committee  of  a  lunatic  husband,  on  the  ground  of 
the  wife's  adultery  {Pamell  v.  Pamell,  2  Consist.  169).    In 
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1861. 

December  24. 

And 

1862. 

Jancuury  14. 
Bawden 

V. 

Bawden. 


Barham  v.  Barham,  1  Cousist.  5,  the  Court  had  appointed  a 
curator  ad  litem  to  enable  a  minor  wife  to  sue  her  husband 
for  a  divorce.  There  was  also  the  well-known  case  of  Beau- 
raine  v.  Beauraine,  1  Consist.  498,  in  which  Lord  Stowell 
appointed  a  £Either  curator  ad  litem  for  his  minor  son,  who 
was  sued  by  his  wife  for  a  divorce.  By  the  analogy  of  these 
cases,  he  submitted  that  it  was  competent  to  the  Court  to 
appoint  a  curator  ad  litem  for  the  wife.  Notices  of  the  mo- 
tion had  been  served  upon  the  brother  and  sister  of  the  re- 
spondent,  who  were  her  nearest  relatives,  and  also  on  the 
overseers  of  the  parish  of  Camborne. 


Dr.  Tristram  appeared  for  the  overseers  of  the  parish  of 
Camborne,  who  were  desirous,  if  the  Court  allowed  the  suit 
to  proceed,  that  the  assistant  overseer  of  the  parish  of  Cam- 
borne (whose  office  was  a  permanent  one)  should  be  appointed 
curator  ad  litem  for  the  wife,  her  nearest  relations  having 
declined  to  interfere  on  her  behalf.  It  was  clear  that  she 
should  have  some  one  to  watch  over  her  interests  during  the 
progress  of  the  suit.  The  parish  of  Camborne,  as  she  was 
chargeable  on  it,  was  interested  in  the  result  of  the  suit,  and 
he  submitted  that  a  parish  officer  was  the  most  proper  person, 
under  the  circumstances,  to  be  appointed  guardian. 

The  Judge  Obdinary  :  This  case  is  very  different  from  one 
where  a  lanatic  is  the  petitioner.  The  motion  raises  a  most 
important  question,  and  I  shall  not  decide  it  without  further 
consideration  and  inquiry.  I  very  much  doubt  whether  I  can 
allow  the  petition  to  proceed.  Cbr.  adv.  vult. 


January  14.  The  Judgb  ORDINARY :  The  petitioner  in  this  case  is  the 
husband,  who  prays  for  a  dissolution  of  his  marriage  on  the 
ground  of  his  wife^s  bigamy  and  adultery.  The  respondent  is 
proved  by  affidavit  to  be  a  lunatic.  The  question  is,  whether 
the  petitioner  should  be  allowed  to  proceed  under  the  circum- 
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stances.     It  will  be  a  hard  case  npon  the  petitioner^  if  he  is      1861. 

not  allowed  to  do  so.     But  it  will  also  be  a  hard  case  upon  ^«wn^r  **' 

the  respondent^  who  is  not  able  to  take  part  in  the  proceedings,       ^  ^^^ 

if  he  is  allowed.     I  have  made  inquiry  if  there  had  been  any    j^^^^g^  [^^ 

case  in  the  Ecclesiastical  Courts  under  similar  circumstances^ 

which  could  be  an  authority  for  me  in  giving  my  decision.     I 

am  told  by  Dr.  Bayford  that  there  was  one  which  he  himself     Bawden. 

argued  in  the  Court  of  Arches.     It  is  not  reported  ;  but  he 

recollects  that  the  Court  decided  that  a  suit  for  divorce  a  mensd 

et  ihoro  could  not  be  maintained  against  a  lunatic.     I  cannot 

allow  the  petitioner  to  proceed  in  the  present  suit. 


Bawden 

0. 


QuiCKE  r.  QuiCKB.  1861. 

PeiUion  for  Dissolution. — Motion  to  proceed  withotit  ^^^  ^^ 

Co-respondent*  auicKE 

V. 

Unless  the  petitioner  can  satisfy  the  Court  on  affidavit  that  he  cannot      QuicJ^** 
or  ought  not  to  make  a  co-respondent,  the  28th  section  of  the  Divorce 
Act  is  imperative  that  he  should  do  so. 

This  was  an  application  to  proceed  with  making  a  co-re- 
spondent. The  husband's  petition  stated  a  marriage  in  1842 ; 
that*in  1844  he  was  a  prisoner  in  the  Queen's  Bench  prison. 
'^  Thirdly,  that  very  shortly  after  your  petitioner  was  impri- 
soned as  aforesaid,  the  said  Catherine  Quick  prostituted  her 
person,  and  has  ever  since  continued  to  prostitute  her  person, 
and  has  been  constantly  visited  by  and  committed  adultery 
with  persons  other  than  and  unknown  to  her  husband,  at 
her  several  residences,  to  wit,  at  No.  33,  New  Bond  Street, 
at  16,  Jermyn  Street,  at  19,  Bolton  Street,  Piccadilly,  all  in 
the  county  of  Middlesex ;  and  at  Lansdown  Place,  Brighton, 
in  the  county  of  Sussex.'' 

The  petitioner's  affidavit  merely  stated  that  he  had  reason 
to  believe  as  above  stated. 
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1861.  Dr.  Spinks  moved  the  Court  to  allow  the  petitioner  to  pro- 

Noyember  18.  ^^^^  without  making  a  co-respondent. 

QUICKE 

V. 
QuiCKE. 

anv  one  of  the  adulterers. 


By  the  Court  :  There  is  no  affidavit  that  he  does  not  know 


Dr.  Spinks:  The  question  is,  whether  under  such  circum- 
stances a  petitioner  is  bound  to  make  a  co-respondent. 

The  Judge  Ordinary  :  The  28th  section  of  the  Divorce 
Act  clearly  intends  that  the  adulterer  should  be  made  a  co- 
respondent unless  some  special  grounds  are  shown  for  not 
doing  so.  You  ought  to  show  that  you  are  not  able  to 
allege  an  adulterer.  If  the  petitioner  is  allowed  to  proceed 
without  making  a  co-respondent,  he  gets  rid  of  one  person 
interested  in  defeating  the  suit  by  bringing  forward  all  the 
facts  of  the  case.  Unless  you  can  make  such  an  affidavit  as 
to  satisfy  me  that  there  ought  not  to  be  a  co-respondent^ 
then  the  section  requires  one.  Motion  refected. 

[See  Hook  v.  Hook,  1  Swab.  &  Trist.  183.] 


December  24» 

And 

1862. 

January  14. 


Zycklinsri  v.  Zycklinski^  on  Motion. 
Petition  for  Dissolution. — Plea  to  the  Jurisdiction. — Practice. 


Zyckunski. 


Wife  filed  petition  for  dissolution  of  marriage,  which  was  served  on  the 
husband,  who  appeared  absolutely,  and  obtained  further  time  to 
Ztcklinski  answer.  He  filed  an  answer,  objecting  to  the  jurisdiction  of  the 
Court,  by  reason  of  his  want  of  an  English  domicil,  and  the  incapacity 
of  the  petitioner  to  institute  a  suit  in  her  own  name  by  reason  of  her 
infancy.    On  motion  to  take  this  answer  off  the  file,  the  Court 

Held,  that  it  was  too  lato  for  the  respondent  to  raise  such  objection. 

'    In  this  case  Adelaide  Kate  Zycklinski  had  filed  a  petition, 
dated  the  3rd  of  September,  1861,  for  dissolution  of  the  mar- 
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riage,  which  took  place  on  the  27th  of  October,  1860,  by  rea-      1861. 
son  of  her  husband's  cruelty  and  adultery.     An  appearance  1^««™'>«'  **• 
was  entered  on  behalf  of  the  husband,  and  on  summons  in       iqm 
chambers  further  time  was  obtained  on  his  behalf  for  answer-    January  14, 

ing  the  petition.     On  the  3rd  of  December,  1861,  an  answer       

was  filed  on  his  behalf,  stating,  first,  that  he  was  not  amenable  9. 

to  the  jurisdiction  of  the  Court  by  reason  that  his  domicil  of  Zycu^inski. 
origin  was  in  Prussian  Poland,  that  he  had  never  abandoned 
that  domicil  or  acquired  any  domicil  in  £ngland  sufficient  to 
found  the  jurisdiction  of  the  Court ;  secondly,  that  the  peti- 
tioner was  incapacitated  in  law  from  maintaining  any  suit  in 
this  Court  either  in  person  or  by  her  attorney,  by  reason  that 
at  the  time  of  the  institution  of  the  suit  and  the  service  of  the 
petition  she  was  and  then  remained  an  infant  under  the  age  of 
twenty-one  years.  And  submitted  to  the  judgment  of  the 
Court  that  he  was  not  bound  to  answer  to  the  said  petition, ' 
and  prayed  to  be  dismissed  from  all  further  observance  of  jus- 
tice herein. 

Upon  this,  notice  was  given  to  the  respondent's  attorneys, 
that  the  Court  would  be  moved  on  behalf  of  the  petitioner  to 
dii*ect  the  above  answer  to  be  taken  off  the  file,  and  to  order 
the  respondent,  if  he  think  fit,  to  file  an  answer  to  the  merits 
of  the  case  within  three  days. 

Dr.  Spinks  moved  the  Court  accordingly  :  It  is  too  late  for 
the  respondent  to  raise  such  questions.  He  has  appeared 
absolutely,  and  not  under  protest,  and  has  twice  obtained 
leave  for  further  time  to  answer.  As  to  the  institution  of  the 
suit  by  a  minor,  it  may  be  cured  without  a  fresh  citation  and 
service  {Brown  v.  Broum,  2  Rob.  802-5). 

JDr.  Swabet/y  contri:  Admitting  that  the  more  regular 
practice  in  the  Ecclesiastical  Court  would  have  been  to  have 
appeared  under  protest,  yet  it  is  merely  a  question  of  form,  by 
which  the  Court,  in  a  suit  for  dissolution  especially,  is  no  way 
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1861.  boimd.    The  plea  to  the  jurisdiction  is  a  substantial  one^  and 

Dtccmber  24w  jg  jjj  ^^^  jf  j^  precedes  other  pleas.    As  to  the  second  pointy 

1862  infancy  is  treated  by  Dr.  Lushington^  in  Brown  v.  Brown, 

JaDoarj  14.  cited  on  the  other  side^  as  an  incapacity  to  institute  a  suit. 

Cttr.  adv.  vuU. 

Ztcklimski 
p. 

ZircKLixAsi.  rpgj,  jui>QE  Ordinary  :  I  am  of  opinion  that,  as  the  re- 
spondent appeared  absolutely  to. the  petition,  and  obtained 
time  to  answer  it,  he  is  no  longer  in  a  position  to  avail  him- 
self of  such  pleas ;  he  must  answer  to  the  merits. 


Jan.  29  and  80,  SerRELL  V.    SeRRELL  AND   BaMFORD. 

Serrell  ^      Petition  for  Dissolution. — Answer  setting  up  Impotency. — 
Serrell  and  Practice. — Evidence. 


Bamvord. 


A  husband  petitioned  for  dissolution  of  marriage,  by  reaaon  of  hia 
wife's  adultery.  She  denied  the  adultery,  alleged  nullity  of  marriage 
by  reason  of  ineurable  impotency  of  the  husband,  and  prayed  for  a 
decree  of  nullity.  At  the  hearing,  respondent's  coanael  claimed  to 
go  into  the  question  of  nullity  first,  but  the  Court 

Held,  that,  as  the  wife  had  traversed,  though  argumentatiTely,  the 
marriage  alleged  by  the  petitioner,  the  latter  had  a  right  to  begin. 

1^0  examination  of  either  of  the  parties  by  medical  men  under  the  order 
of  the  Court,  and  report  thereupon,  had  been  obtained,  but,  in  support 
of  the  respondent's  case,  evidence  of  medical  men  aa  to  examinations 
of  the  petitioner  and  respondent's  persons  during  their  oohal>it«tion, 
was  tendered  and  objected  to ;  but  the  Court  held  such  evidence  to 
be  admissible. 

This  was  a  petition  for  dissolution  of  marriage  at  the  suit 
of  the  husband,  by  reason  of  the  wife's  adultery.  The  peti- 
tion alleged  a  marriage  in  1844.  No  issue.  Cohabitation, 
latterly,  in  Gloucester  Terrace,  Paddington,  till  the  8th  of 
January,  1861,  when  it  was  alleged  the  wife  left  her  home. 


■ 


€C 


AND  MATEIMONIAL  CAUSES.  428 

and  subsequently  adulterously  cohabited  with  the  oo-respon-      1862. 

dent.    Adultery  was  also  charged  at  divers  places  in  the  latter  J".  29  and  80. 

part  of  1860.     The  wife,  in  answer,  denied  that  she  was  law-      sekrkll 

fully  married  to  the  said  Dalton  HaskoU  Serrell.    '*  For ''  she  ^     »• 

_  ,.  __         ,,.         /•,         .,  ,,   Serhell  and 

says  that  '^  at  the  time  of  the  celebration  of  the  said  pretended     Baiutobhw 

"  marriage  on  the  5th  of  November,  1844,  the  said  Dalton 
'^  HaskoU  Serrell  was  impotent,  and  unable  to  consummate 
''  their  said  marriage ;  that  such  impotency  was  then,  and  now 
"  is  incurable ;  that  notwithstanding  the  said  Dalton  HaskoU 
''  Serrell  consulted  divers  medical  men,  and  adopted  divers 
*'  remedies,  he  continued  impotent,  unable  to  consummate  the 
**  said  marriage ;  and  that,  although  the  respondent  was  apt 
''  and  willing  to  receive  the  conjugal  embraces  of  the  said 
**  Dalton  HaskoU  Serrell,  he  never  did  consummate  the  said 
marriage,  but  that,  down  to  the  8th  of  January,  1861,  when 
*'  the  respondent  ceased  to  reside  with  the  said  Dalton  HaskoU 
"  Serrell,  she  was  and  continued  to  be  a  virgin  intact.'' 

The  answer  further  denied  the  adultery,  and  pleaded  con- 
duct conducing  to  adultery,  if  any.  It  prayed  to  reject  the 
prayer  of  the  petition,  and  asked  for  a  declaratory  sentence  of 
nullity  of  marriage ;  or,  in  case  the  Court  should  decree  dis- 
solution, for  an  order  to  secure  a  gross  sum  of  money,  etc. 
The  co-respondent's  answer  simply  denied  the  adultery. 
The  Court  had  directed  the  case  to  be  heard  before  itself 
without  a  jury,  and  no  order  had  been  obtained  for  any 
examination  of  either  of  the  parties  by  medical  men  and  their 
report  thereon. 

Dr.  Phillimore,  Q.C.,  and  Dr.  Swabey  for  the  petitioner. 

Dr.  Deane,  Q.C.,  and  Dr.  Spinks  for  the  respondent. 

On  the  pleadings  being  opened.  Dr.  Deane  claimed,  on 
behalf  of  the  respondent,  to  go  into  the  question  of  the  nullity 
of  marriage  before  the  petitioner's  case  was  opened.      He 
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1862.      referred  to  au  Anon,  esse,  Deane  and  Swab.  295^  and  cases 
Jan.  29  and  80.  there  cited. 


Sesrell 

V. 

errell  an 
Bamyord. 


''•  Dr.  PhiUimore,  contra. 

Serrell  and  ' 

Thb  Judge  Ordinary:  I  think  that  the  respondent's 
answer  is  substantially  a  denial  of  the  marriage  which  the 
petitioner  alleges  to  have  been  a  lawful  marriage.  The  answer 
is  argumentative  in  part — it  states  reasons  why  the  marriage 
is  not  lawful ;  but  I  must  treat  it  substantially  as  a  traverse, 
and  the  petitioner  has  therefore  a  right  to  begin. 

The  defendant's  case  was  then  distinctly  proved. 

Dr.  Deane  opened  the  respondent's  case  as  one  of  undoubted 
impotency  on  the  part  of  the  husband. 

William  Henry  Gardener  was  then  sworn  and  examined  on 
behalf  of  the  respondent.  He  was  a  surgeon,  and  had  been  in 
the  habit  of  attending  Mr.  and  Mrs.  Serrell  at  their  house 
in  Gloucester  Terrace  for  the  last  six  or  seven  years.  Mrs. 
Serrell  sometimes  suffered  from  hysteria,  nervous  excitement, 
and  general  debility;  the  symptoms  seemed  to  sympathize 
with  her  womb.  Symptoms  sometimes  indicated  functional 
disturbance  of  the  womb ;  not  always.  Could  not,  as  a  medi- 
cal man,  undertake  to  say  what  was  the  cause  of  those  symp- 
toms. Had  often  spoken  to  Mr.  Serrell  about  these  symptoms 
and  about  calling  in  a  second  opinion.  A  Dr.  Lee  was  called 
in  somewhere  about  December,  1859.  He  was  present  when 
Dr.  Lee  came,  and  talked  with  him  about  the  case  before  he 
went  to  see  Mrs,  Serrell. 

The  witness  was  then  asked,  ''Were  you  present  at  any 
. "  examination  by  Dr.  Lee  of  the  person  of  Mrs.  Serrell  ?" 

Dr.  Pkillimore  objected  to  the  admissibility  of  such  evi- 
dence.    It  is  not  competent  to  either  party  to  offer  inferior 
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evidence  in  such  a  matter.    The  Conrt  and  the  party  against      1862. 

whom  such  a  charge  is  brought  have  a  right  to  the  report  of  J"^-  ^9  and  30. 

medical  men,  agreed  upon  by  the  parties  and  approved  by  this      serreli. 

Court,  as  to  the  condition  of  the  parties  at  the  time  the  charge  „      <'* 

"     Srrrell  and 
is  made.    After  a  cohabitation  with  a  de  facto  husband  for     Bakford. 

sixteen  years,  and  an  admission  in  the  answer  that  she  is  no 

longer  a  virgin  intact,  the  woman  setting  up  such  a  defence 

must  be  held  to  the  strictest  rules.     If  she  has  destroyed  the 

usual  and  best  mode  of  proof,  she  cannot,  as  against  the 

husband,  introduce  inferior  evidence. 

Dr.  Deane  in  support  of  the  evidence :  The  distinction  sug- 
gested as  between  primary  and  secondary  evidence  does  not 
apply.  The  inspection  of  the  parties  by  medical  men  under 
the  order  of  the  Court  is  not  strictly  primary  evidence  as  con- 
trasted with  that  which  we  now  offer. 

Br  THE  Court  :  Can  you  show  me  any  case  where  a  woman, 
not  in  a  condition  to  give  the  usual  evidence  from  her  own 
person,  has  gone  into  evidence  of  this  sort,  and  obtained  a 
decree  of  nullity?  Could  she  complain  of  the  grievance, 
being  in  the  state  in  which  she  is? 

Dr.  Deane :  Under  the  Divorce  Act  the  Court  is  to  act  on 
the  rules  of  evidence  prevailing  in  Westminster  Hall ;  at  least 
this  evidence  is  admissible,  whatever  conclusion  upon  it  and 
the  whole  case  the  Court  may  finally  come  to,  H.  falsely  called 
C.  V.  C,  1  Swab.  &  Trist.  605.  Cttr.  adv.  vulL 

The  Judge  Ordinary:  I  have  considered  the  question    jamurySO. 
raised  yesterday,   and  am  not  aware  of  any  rule  in  West- 
minster Hall  which  would  exclude  the  evidence  tendered,  and 
I  am  of  opinion  that  I  must  admit  it. 

The  examination  of  Mr.  Gardner  and  Dr.  Lee  was  then 

VOL.  II.  2  o 
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1862.      proceeded  with,  but  their  evidence  wholly  failed  to  make  out 
Jan.  29  and  80.  ^j^g  respondent's  charge,  and  her  counsel  admitted  they  could 
Sebrell      carry  the  case  no  further. 

V. 

Serrell  and 
Bamfobd.         The  Judge  Obdinaut  animadverting  strongly  upon   the 

conduct  of  parties  in  deceiving  their  professional  advisers^  and 

inducing  them  to  set  up  a  defence  of  such  a  nature,  supported 

by  such  evidence,  pronoimced  a  decree  nisi  for  dissolution  of 

the  marriage,  and  condemned  the  co-respondent  in  costs. 


Jan.  21  and  28. 


Turner  v.  Turner. 


r"  Judicial  Separation. — Two  Peiitions  filed. — Two  Citations 

V.  issued. — Entry  of  Appearance. — Practice. 


Turner. 


A  petition  was  filed  and  a  citation  issued  on  the  part  of  a  wife  for  a 
judicial  separation  on  the  ground  of  cruelty ;  neither  this  petition  nor 
citation  was  served.  The  wife's  solicitor,  in  consequence  of  fresh 
instructions,  afterwards  filed  a  second  petition  for  a  judicial  sepan^ 
tion,  on  the  ground  of  adultery  coupled  with  cruelty,  and  a  citation 
issued  thereon.  The  husband  was  served  and  entered  an  appeaianoe 
in  the  second  suit. 

The  Court  directed  the  second  suit  to  proceed. 

On  the  16th  of  October,  1861,  a  petition  for  a  judicial  sepa- 
ration on  the  ground  of  cruelty  was  filed  in  the  registry  on 
behalf  of  Mrs.  Turner,  the  petitioner  in  this  case.  A  citation 
issued  thereon,  but  neither  the  petition  nor  citation  was  served 
upon  the  respondent. 

On  the  26th  of  November,  1861^  another  petition  was  filed 
on  behalf  of  Mrs.  Turner,  by  her  solicitor,  in  consequence  of 
fresh  instructions,  for  a  judicial  separation  on  the  ground  of 
adultery  coupled  with  cruelty,  and  a  citation  issued  thereon. 
This  petition  and  citation  were  served  upon  the  respondent, 
who  entered  an  appearance  thereto. 
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The  first  petition  had  been  filed  by  a  clerk  of  Mrs.  Turner's  1862. 

solicitor  without  his  knowledge^  and  her  solicitor  filed  the  *"' ^ 

second  petition  on  the  supposition  that  the  first  one  had  not  Turnkk 

been  filed.     The  citation  which  issued  in  the  first  suit  could  turner. 
not  be  found. 

Mr.  Bushbt/y  for  the  petitioner^  upon  these  facts^  moved  the 
Court  ^'  to  direct  the  petition  filed  in  the  second  suit  to  be 
''  taken  off  the  file^  or  to  dismiss  the  same^  and  to  direct  a 
'^  firesh  citation  to  issue  on  the  first  suit.'' 

Thb  Judge  Obdinabt  :  You  have  got  yourself  into  a  diffi- 
culty. Perhaps  the  counsel  for  the  respondent  may  consent 
to  some  course  to  help  you  out. 

Dr.  Triiiram,  for  the  respondent^  did  not  oppose  the  motion^ 
but  would  leave  the  other  side  to  take  their  own  course. 

Cur.  adv.  wdt. 

Thb  Ju]>6b  O&dina&t  :  I  have  considered  this  case.  There  January  28. 
were  two  petitions  filed^  and  two  citations  issued  by  the  peti- 
tioner for  a  judicial  separation  against  her  husband.  The 
first  petition  and  citation  were  never  served  upon  him;  the 
second  petition  and  citation  were  served^  and  he  has  entered 
on  appearance  to  this  citation.  The  second  suit  must  there- 
fore proceed. 


(Btfare  the  Judob  Obdinabt,  on  Bute  Nisi/or  New  Trial.)  February  18. 

Miller  v.  Milleb  and  Hicks.  Miller 

9. 

Bute  Nisi /or  New  Trial.— Principles  of  Granting.  ^Uw^s^^ 

The  Court  wHl  not  grant  a  new  trial  on  the  ground  that  the  verdict 

2  o  2 
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1862.  against  the  weight  of  evidence,  unless  it  is  dissatisfied  with  the 

Febnury  18.  verdict — That  it  might  on  the  same  evidence  have  come  to  a  different 

%  •  conclusion  itself  is  not  sufficient. 

Miller  Statement  on  affidavit  that  other  evidence  could  be  produced  to  the 

Miller  and  jury  on  a  new  trial  is  not  sufficient,  if  such  evidence  could  with 

Hicks.  reasonable  diligence  have  been  obtained  before. 

This  was  originally  the  husband's  petition  for  dissolution  of 
marriage  by  reason  of  the  wife's  adultery.  The  issues  raised 
were  tried  before  the  Judge  Ordinary  and  a  common  jury,  and 
a  verdict  found  in  favour  of  the  respondent. 

Subsequently  Dr.  Phillimore,  Q.C.,  obtained  a  rule  nisi  for 
a  new  trial,  and  cause  was  shown  by 

Serjeant  Pigott  and  Dr.  Wambey  for  the  respondent,  and 
by  Mr.  Bilton  for  the  oo-respOndent. 

*       Dr.  Phillimore,  Q.C.,  and  Dr.  Spinks,  in  support  of  the  rule. 

Cur.  adv.  vuU. 

The  Judge  Ordinary  :  This  was  an  application  for  a  new 
trial  on  three  grounds: — 1.  That  the  judge  at  the  trial  was 
under  a  misapprehension  as  to  what  had  been  proved  by  one 
of  the  witnesses,  and  therefore  did  not  lay  a  material  part  of 
the  evidence  before  the  jury.  2.  That  the  verdict  was  against 
the  weight  of  evidence.  3.  On  affidavits  to  the  effect  that 
additional  evidence  could  be  produced  on  a  new  trial. 

The  petition  of  George  William  Miller  charged  the  respon- 
dent with  having  committed  adultery  with  the  co-respondent 
Hicks,  and  with  divers  persons  imknown  to  petitioner.  The 
respondent  denied  the  adultery,  and  alleged  condonation.  The 
co-respondent  denied  the  adultery  imputed  to  him,  and  alleged 
condonation  and  collusion.  At  the  trial  the  petitioner  gave 
evidence  to  prove  not  only  the  adultery  with  Hicks  the  co- 
respondent, but  also  with  one  Benjamin  Button.  One  witness 
deposed  to  having  seen  the  act  of  adultery  committed  by  the 
respondent  and  co-respondent.     She  was  a  young  girl  in  the 
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serrice  of  the  petitioner.^     During  Dr.  Phillimore's  reply  for  1862. 

the  petitioner^  a  discussion  arose  as  to  the  evidence  of  that  February  18. 

witness  being  corroborated  as  to  the  fact  of  Hicks  being  there.  millee 

There  the  matter  dropped,  and  I  am  not  aware  that  anything  „     ^' 

,  ^  J  &     MiLLKB  AND 

more  was  said  on  the  subject  during  the  trial.  The  learned  Hicks. 
doctor  left^  as  he  says^  that  part  of  the  case  in  the  hands  of  the 
jury,  appealing  to  them  as  judges  whether  the  evidence  of  the 
prl  was  corroborated  by  Dow  or  not.  If  the  judge  said  any- 
thing erroneously  which  can  be  supposed  to  have  misled  the 
jury,  the  verdict  ought  not  to  stand ;  but  I  apprehend  that  the 
supposed  misconception  had  nothing  at  all  to  do  with  the  cor- 
roboration on  which  the  learned  doctor  was  relying  when  the 
discussion  arose,  viz.,  the  fact  of  her  seeing  adultery  committed 
on  the  Friday  night.  The  fact  of  his  being  seen  there  on  that 
evening  at  six  and  nine  by  Dow  was  material,  and  there  was 
no  misapprehension  so  far.  His  being  seen  there  on  Sunday 
morning  really  had  no  bearing  on  the  case,  for  it  was  admitted  • 
on  all  hands  that  Hicks  was  very  intimate  with  Mr.  and  Mrs. 
Miller,  and  frequently  at  the  house ;  and  the  manner  in  which 
the  discussion  terminated  makes  it  impossible  to  treat  this  as 
a  ground  for  disturbing  the  verdict. 

I  come  now  to  the  question,  whether  the  verdict  was  against 
the  weight  of  evidence;  and  here  I  think  it  right  to  make 
some  remarks  upon  the  principles  by  which  the  Court  should 
be  governed  in  dealing  with  such  questions. 

On  the  one  hand,  it  was  nrged  that  a  jury  is  the  constitu- 
tional tribunal  by  which  questions  of  fact  are  to  be  determined ; 
and  that  their  finding  ought  to  be  treated  as  conclusive,  and 
that  the  Court  cannot  disturb  it  on  the  ground  of  its  being 
against  the  weight  of  evidence,  without  usurping  a  jurisdiction 
that  does  not  properly  belong  to  it.     On  the  other  hand,  it 

'  The  learned  Judge  here  read  the  girFs  evidence,  but  as  this  case  is 
reported  for  the  sake  of  the  principles  laid  down  under  the  second  head, 
it  does  not  seem  necessary  to  go  at  length  into  the  evidence  under  the 
first  head. 
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1862.      was  urged  that  in  the  Ecclesiastical  Court  there  was  always  a 

February  18.  ^ght  of  appeal,  first  to  the  Court  of  Arches,  and  then  to  the 

Miller      Privy  Council,  and  that  this  Court,  if  it  does  not  recognise  an 

Miller  and  ^^^l'^*®  ^8^*  ^  *  second  trial,  should,  at  least,  be  very  liberal 

Hicks.      in  granting  it. 

I  cannot  adopt  either  view  of  the  case.  The  difference 
between  appeals  from  the  Ecclesiastical  Court  and  new  trials 
is  very  obvious.  In  the  former  the  evidence  was  all  in 
writing  and  could  not  be  varied  ;  the  Court  of  Appeal  had  the 
same  materials  and  none  other  before  it,  as  were  submitted  to 
the  first  Court;  and  the  judge  of  the  Court  of  Appeal  was,  in 
theory  at  least,  assumed  to  be  competent  to  form  a  more  satis- 
factory judgment  than  the  inferior  tribunal.  In  trials  before 
a  jury  it  is  scarcely  possible  to  have  a  case  tried  a  second  time 
so  dispassionately  as  the  first :  the  parties  become  heated  and 
excited  by  the  contest ;  the  evidence  laid  before  a  second  jury 
may  vary  essentially  from  that  which  was  submitted  to  the 
first ;  witnesses  become,  more  or  less,  partisans  in  the  cause ; 
they  may  come  prepared  to  baffle  a  cross-examination,  and  if 
on  the  first  trial  they  have  disclosed  facts  making  against  the 
party  who  called  them,  they  may  be  altogether  withdrawn ; 
nor  is  there  any  reason  to  suppose  that  a  second  jury  will  be 
more  competent  than  the  first  to  form  a  sound  opinion  as  to 
the  effect  of  the  evidence,  unless  something  has  occurred  on 
the  first  trial  to  manifest  either  haste,  or  prejudice,  or  mis- 
take. Nevertheless,  I  am  far  from  acceding  to  the  proposition 
that  the  finding  of  the  jury  ought  to  be  treated  as  absolutely 
binding;  a  contrary  rule  has  prevailed  for  more  than  two 
centuries,  and,  according  to  some  opinions,  much  longer,  and 
must  now  be  deemed  as  settled  law  in  Westminster  Hall. 
The  whole  subject  of  setting  aside  verdicts  of  juries  on 
questions  of  fact  and  granting  new  trials  was  fully  discussed 
in  the  case  of  Bright  v.  Eynon,  1  Burr.  390 ;  and  2  Kenyon's 
Notes,  53.  In  the  latter  report,  at  page  60,  Lord  Mansfield 
is  made  to  say :  "  But  it  must  be  remembered  that  all  pie- 
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*^  sumptions^  arising  either  ont  of  the  evidence  or  from  the      1862. 
'*  nature  of  the  question^  must  be  construed  favourably  in  sup-  February  18. 
''  port  of  the  verdict;  therefore,  the  judge  certifying  only  that      m^J^h 
''  he  thinks  the  weight  of  evidence  was  against  the  verdict^  or  9- 

**  that,  if  he  had  been  on  the  jury,  he  should  have  been  of  a       Hicks. 
"  different  opinion,  this  would  not  be  a  foundation  for  a  new 
^'  trial,  as  was  lately  determined  in  a  case  tried  before  Serjeant 
"  Willes  (now  C.B.  of  Ireland),  and  therefore  it  is  proper  that 
*^  a  special  report  should  be  made  to  show  the  foundation  of  • 

"  the  judge's  dissatisfaction,  that  the  whole  Court  may  judge  *^ 

'*  whether  it  is  well  grounded  or  not/'     In  many  of  the  older 
reports  cases  may  be  found  where  the  Courts  of  Westminster       ^ 
Hall  have  refused  to  set  aside  a  verdict,  although  the  judge, 
who  tried  the  cause,  said  that  he  should  have  found  a  different  ^'      ^ 
one.     And,  according  to  the  practice  now  prevailing,  such  a^F^ 
statement  made  by  the  presiding  judge  is  not  considered  as  a  J; 
sufi&cient  ground  for  a  new  trial.    It  is  necessary  that  he  ^  • 

should  go  further  and  say  that  he  is  dissatisfied,  the  word  ^^ 

used  by  Lord  Mansfield,  which  means  something  more  thaiS- 
that  he  entertained  a  different  opinion.  ^ 

If,  indeed,  the  jury  during  the  trial  show  any  symptoms  of 
passion,  or  if  the  evidence  is  so  strong  on  one  side  that  their 
verdict,  in  defiance  of  it,  can  only  be  referred  to  prejudice  or 
misapprehension,  it  is  right  to  set  it  aside  in  order  that  the 
calm  and  intelligent  consideration  of  a  jury  may  be  obtained. 
If  such  is  the  rule  observed  in  the  Common  Law  Courts  of 
Westminster  Hall,  where  four  judges  have  to  deal  with  the 
question,  how  much  more  cautious  ought  I  to  be,  when  sitting 
alone  and  unaided,  as  to  exercising  the  somewhat  arbitrary 
power  of  compelling  parties  to  submit  their  causes  to  the  judg- 
ment of  a  second  jury.  The  learned  counsel  for  the  petitioner 
repeatedly  pressed  upon  my  consideration  the  importance  of 
this  case  to  his  client.  Unquestionably  it  \a  most  important, 
but  it  is  not  less  so  to  the  respondent.  I  must  not,  therefore, 
allow  that  argument  to  control  my  judgment. 
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1862.  The  question  then  is^  am  I  prepared  to  say  that  I  am  dis- 

February  18.   satisfied  with  the  verdict?     I  cannot  undertake  to  say  what 

Miller      would  have  been  my  verdict  had  T  been  substituted  for  the 
MiLLEE  AND  J^^'  ^^^  ^  ^^^  ^^^  **  *^®  *^*^  wcigh  thc  cvidcuce  under  the 

Hic&s.       sense  of  responsibility  that  rests  upon  a  party^  who  is  bound  to 
decide  upon  the  effect  of  it.    No  exception  could  be  taken  to 
the  conduct  of  the  jury  during  the  trial.   I  observed  no  symp- 
toms of  prejudice^  no  haste  or  impatience ;  they  withdrew  to 
consider  of  their  verdict^  and  it  must  be  presumed  that  they 
calmly  and  deliberately  weighed  the  evidence.     Then,  can  it 
be  said  that  the  verdict  is  so  contrary  to  the  evidence  that  it 
must  be  ascribed  to  prejudice  or  misapprehension?     There 
were  some  remarkable  circumstances  in  the  petitioner's  case 
calculated  to  excite  the  observation  and  vigilance  of  the  jury. 
>^The  petition  charged  the  respondent  with  having  committed 
*    adultery  at  Margate  in  1858^  with  a  person  unknown.     Some 
evidence  was  given  respecting  her  conduct  at  Margate,  but  it 
entirely  failed  to  establish  the  charge  made.     Again,  it  was 
alleged  that  between  the  1st  of  April  and  the  81st  of  August, 
1859  (particularly  on  Tuesdays  and  Thursdays),  Rosina  S. 
Miller  was  frequently  visited  at  her  residence  during  the 
absence  of  the  petitioner  by  divers  men  unknown  to  the  peti- 
tioner, and  that  on  divers  of  such  occasions  the  said  B.  S. 
Miller  then  and  there  committed  adulteiy.     The  only  evi- 
dence tending  to  support  that  charge  was  a  statement  by 
Mary  Dow,  that  "at  Miller's  house  gentlemen  often  called 
"  and  saw  Mrs.  Miller,  and  she  would   take  them  upstairs 
"into  the  warehouse.''     That  charge,  therefore,  fell  to  the 
ground,  and  it  was  very  natural  that  the  jury,  when  two 
such  unfounded  charges  had  been  brought  forward,  should 
scan  rather  narrowly  the  evidence  brought  to  substantiate  the 
rest  of  the  case.     It  was  remarkable,  too,  that  the  name  of 
Button  (a  man  in  the  petitionei*'s  employ),  and  with  whom 
the  respondent  was  said  to  have  committed  adultery,  was  not 
introduced  into  the  petition,  as  in  fairness  it  ought  to  have 
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been,  for  the  greater  part  of  the  evidence  related  to  her  alleged      1862. 
indecent  conduct  towards  him.     It  is  true  that  one  witness  ^^^raaiy  18. 
deposed  to  having  seen  an  act  of  adultery  committed  by  Hicks^      Miller 
the  co-respondent^  and  Mrs.  Miller;  but  pertinent  observations  ^  j^  *'' 
were  made  upon  her  evidence^  and  I  can  well  understand  that       Hicu. 
the  jury^  notwithstanding  that  evidence,  were  left  in  a  state  of 
perplexity  as  to  where  the  truth  lay,  and  could  not  honestly 
say  that  they  were  convinced  of  the  respondent's  guilt,  bear- 
ing in  mind  that  they  had  the  positive  denial  by  Button  of 
the  truth  of  the  evidence  given  as  to  him,  and  the  solemn 
assertion  of  the  respondent,  which  the  petitioner  for  another 
purpose  gave  in  evidence,  that  she  was  innocent  of  the  offence 
imputed  to  her  and  Hicks.     The  petitioner  was  in  this  case, 
as  in  others,  bound  to  prove  the  affirmative ;  and  if  he  failed 
to  do  so  to  the  satisfaction  of  the  jury,  they  were  bound  to 
find  against  him. 

I  cannot  say  that  I  am  dissatisfied  with  the  verdict — I  can- 
not even  say  that  I  should  have  found  to  the  contrary  of  it, 
and  therefore  cannot,  on  the  ground  of  its  being  a  verdict 
against  the  weight  of  evidence,  send  the  parties  to  a  new  trial. 

The  third  ground  for  the  application  remains  to  be  con- 
sidered, viz.,  that  further  evidence  set  forth  in  affidavits  could 
be  laid  before  the  jury  on  a  second  trial.  That  may  be  dis- 
posed of  in  a  few  words.  All  the  evidence  so  set  forth,  which 
is  of  the  least  importance,  might,  by  the  exercise  of  reasonable 
diligence,  have  been  obtained  before  the  last  trial.  Some  of 
such  evidence  (c.  g.  of  the  petitioner's  children)  had  been  ob- 
tained, but  the  counsel  for  the  petitioner,  in  the  exercise  of 
what  I  cannot  but  think  a  most  wise  discretion,  abstained 
from  laying  it  before  the  jury.  I  cannot,  therefore,  disturb 
the  verdict  on  this  ground. 

The  result  is,  that  the  rule  for  a  new  trial  must  be  dis- 
chai^ed. 
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1862. 
Febnuuy  11. 

Fletcher  v.  Fletcher  (on  Motion). 

Flxtohkr 

Fletchbe.  -^^i^'wwiy  pendente  lite. — Husband  an  Leave  of  Absence  from 
Bengal  for  Six  Months  "without  Pay. — No  Income  or  Pro-- 
perty. 

Where  a  Husband,  being  a  master  pilot  in  Her  Majesty's  Bengal 
Pilotage  Sendee,  on  six  months'  leave  of  absence  without  pay,  was 
in  the  receipt  of  no  income,  and  was  possessed  of  no  property  what* 
ever,  the  Court  refused  to  allot  to  the  wife  alimony  pendente  lite. 

This  was  a  question  arising  on  a  petition  for  alimony  pen^ 
dente  lite.  The  husband  (who  had  petitioned  the  Court  for  a 
dissolution  of  his  marriage  on  the  ground  of  the  alleged 
adultery  of  his  wife)  was  a  master  pilot  in  Her  Majesty's 
Bengal  Pilotage  Service^  with  an  admitted  income^  when  on 
full  pay^  of  £540  per  annum.  In  his  answer  he  deposed,  that 
in  order  to  institute  this  suit  he  had  applied  for,  and  obtained 
leave  of  absence  from  the  Government  of  Bengal,  without  pay, 
for  six  months,  from  the  2nd  of  October,  1861,  to  enable  him 
to  proceed  to  England  on  urgent  private  affairs.  He  also 
stated  that  he  was  possessed  of  no  property  or  money,  nor 
was  he  in  the  receipt  of  any  present  income  whatever,  and 
that  he  was  entirely  dependent  on  his  friends  for  his  support, 
and  for  the  means  of  carrying  on  this  suit. 

Dr.  Tristram  moved  for  alimony  pendente  lite  to  be 
allotted  to  the  wife.  Alimony  was  allotted  out  of  the  an- 
nual income  of  the  husband.  According  to  the  husband's 
answer,  he  had  lost  half  of  his  annual  income  during  the  past 
year;  but  this  was  no  reason  why  the  wife  should  not  have 
alimony  awarded  to  her  out  of  the  income  he  received  during 
the  other  six  months  of  the  past  year.  Upon  this  principle  a 
professional  man,  if  he  had  made  no  profits  during  the  six 
months  immediately  previous  to  filing  his  answer,  might  claim 
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exemption  from  alimony  pendente  lite,  although  he  had  made     .  1862. 
a  large  income  during  the  first  six  months  of  the  year.  February  11. 

Flbtchxr 
Dr.  Spinks,  coniri,  was  stopped  by  the  Court.  p^'- 

The  Judge  Ordinaby  :  The  case  of  the  professional  man 
is  not  analogous  to  the  present  case.  The  husband  swears 
that  he  has  no  property  whatever,  and  that  he  is  at  present  in 
the  receipt  of  no  income.  He  has  no  funds  out  of  which  he 
could  pay  alimony,  if  I  were  to  allot  it.  I  shall  therefore 
refuse  to  allot  Biimonj  pendente  lite. 


Symons  r.  Symons  and  Pike.  March  18 &  25. 


Dismissal  of  Petition  on  Motion  of  the  Respondent  and  Co-  Stmons 

respondent. — Notice  of  abandonment  of  Petition  by  Peti-  symonsakd 

tioner. — Affidavit  of  service  of  notice  of  Motion, — Costs. —  P'"* 
Practice. 

Where  a  notice  was  given  by  the  petitioner's  solicitor  to  the  solicitors 
of  the  respondent  and  co-respondent  of  the  abandonment  of  the  peti- 
tion, the  Court,  on  a  motion  made  on  the  part  of  the  respondent  and 
co-respondent,  supported  by  an  affidavit  of  service  of  notice  of  motion 
on  the  petitioner's  solicitors,  dismissed  the  petition  and  condemned 
the  petitioner  in  the  respondent's  and  co-respondent's  costs. 

Henry  Symons,  the  petitioner,  had  filed  a  petition  for  the 
dissolution  of  his  marriage  on  the  ground  of  the  respondent's 
alleged  adultery  with  the  co-respondent,  and  praying  for  the 
condemnation  of  the  co-respondent  in  the  costs  of  the  suit. 
The  respondent  and  co-respondent  had  filed  answers,  amongst 
other  things  denying  the  adultery,  and  on  the  26th  of  January, 
1862,  the  solicitor  for  the  petitioner  served  a  notice  in  writing 
on  the  solicitors  for  the  respondent  and  co-respondent,  stating 
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1862*      that  the  petitioner  abandoned  his  petition  for  the  dissolution 
March  18  &  26.  ^f  j^jg  marriage,  and  for  the  payment  by  the  co-respondent  of 
Syxons      the  costs  of  the  suit. 

Stmons  and 

Pike.  Dr.  TVistram  now  moved  the  Court  on  behalf  of  the  re- 

spondent and  co-respondent  to  dismiss  the  petition,  and  to 
condemn  the  petitioner  in  the  respondent's  and  co-respon- 
dent's costs. 

The  Judob  Ordinary:  It  is  a  serious  matter  dismissing 
a  petition.  I  cannot  do  so  unless  the  petitioner  appears  by 
counsel  to  consent  to  the  motion,  or  unless  you  have  an  aflS- 
davit  of  service  of  notice  of  this  motion  on  his  solicitors. 

Dr.  Tristram :  His  solicitors  have  been  served  with  notice 
of  motion,  but  I  have  no  affidavit  of  service. 

The  Judge  Ordinary  :  The  motion  must  stand  over  for 
an  affidavit  of  service. 

March  26.  Dr,  Tristram  renewed  the  motion  upon  an  affidavit  of 
notice  of  service  of  the  motion  on  the  petitioner's  solicitors. 
As  the  petitioner  had  allowed  upwards  of  seven  weeks  to 
elapse  since  service  of  his  notice  to  abandon  the  petition  with- 
out taking  any  steps  to  procure  its  dismissal,  he  submitted  he 
had  good  grounds  for  making  this  motion  on  behalf  of  the 
respondent  and  co-respondent. 

The  Judge  Ordinary:  I  dismiss  the  petition,  and  con- 
demn the  petitioner  in  the  respondent's  and  co-respondent's 
costs. 
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Davies  t;.  Da  VIES  and  Dalby. 


1862. 

MaichSS. 


DaY£E8 

Attachment, — Nonpayment  of  Costs. — Service  of  Office  Copy  ». 

of  Order  for  Payment  of  Costs.— Practice.  ^  dS-b^^ 

The  Court  will  not  grant  an  attachment  for  nonpayment  of  costs  un- 
less the  original  order  for  payment  has  been  served  upon  the  party 
liable  by  showing  the  same  to  him. 

Where  the  original  order  has  been  filed  in  the  registry,  the  Court,  upon 
an  affidavit  of  facts/ will  direct  it  to  be  deliyered  out  for  the  purpose 
of  service. 

This  was  a  motion  for  the  attachment  of  the  petitioner 
made  on  behalf  of  the  proctor  for  the  respondent  (the  wife) 
for  non-compliance  with  an  order  of  the  Court  for  the  pay- 
ment of  £45.  6s.  Id.y  being  the  amount  of  the  wife's  taxed 
costs  up  to  the  hearing. 

The  original  order  for  the  payment  of  these  costs  had  been 
annexed  to  an  affidavit  which  was  filed  in  the  registry.  An 
office  copy  of  the  order  had  been  served  upon  the  petitioner^ 
but  the  original  order^  being  in  the  registry^  had  not  been 
shown  him. 

Dr.  TVistram  moved  for  an  attachment  against  the  peti- 
tioner for  non-payment  of  these  costs. 

k 
The  Judge  Ordinary  :  The  petitioner  has  not  been  shown 
the  original  order  for  the  payment  of  costs.  Until  this  has 
been  done^  the  order  cannot  be  said  to  have  been  served 
upon  him.  Upon  an  application  being  made  to  the  Court 
founded  upon  an  affidavit  of  these  facts^  it  will  direct  the  ori- 
•ginal  order  to  be  delivered  out  to  the  respondent's  proctor^  to 
enable  him  to  serve  it  on  the  petitioner. 
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1861. 

November 22 &  {Before  the  JuDOB  Obdinabt.) 

Decembers. 

Dempster  v.  Dempster. 


Deicpstzr 

p. 
Dempsteb. 


Wife's  Petition  for  dissolution. — Cruelty  and  Adultery. — 
Condonation, 

Where,  on  an  nnopposed  petition  by  the  wife  for  dissolution  by  reason 
of  the  husband's  cruelty  and  adultery,  it  appeared  that  after  the 
cruelty,  which  was  proved  to  have  taken  place,  the  wife  had  con* 
tinned  to  cohabit  with  her  husband,  in  ignontnce,  however,  of  the 
adultery  which  had  then  in  fact  taken  place,  though  it  did  not  come 
to  her  knowledge  till  afterwards,  the  Court  was  inclined  to  hold  that 
cruelty  condoned  under  such  circumstances  would,  in  effect,  revive 
upon  thft  subsequent  knowledge  of  the  adultery  and  action  taken 
thereupon ;  that  the  wife's  acquuntance  with  the  husband's  delin« 
quencies  of  every  sort  may  be  a  branch  of  the  condition  on  which  all 
condonation  depends ;  but  that  under  sects.  30  and  31  of  20  &  21 
Yict.  c.  86,  the  petitioner  was  clearly  entitled  to  a  decree  nisi. 

This  was  a  question  arising  on  the  proof  of  an  unopposed 
petition  by  the  wife  for  dissolution  of  marriage  on  the  ground 
of  the  husband^B  cruelty  and  adultery. 

Dr.  Phillimore,  Q.C.,  and  Mr.  Pritchard  conducted  the 
petitioner's  case.  It  appeared  that  the  husband  had  been 
guilty  of  cruelty  and  adultery,  but  that  the  wife  had  continued 
to  live  with  him  after  the  cruelty  proved,  and  also  after  the 
adultery  had  in  fact  been  committed,  though  she  was  then 
ignorant  of  any  adultery.     On  this  state  of  facts. 

Cur.  adv.  vuU.  as  to  the  petitioner's  right  to  a  decree  m^i. 

December  8.  The  Judoe  ORDINARY :  This  was  a  petition  by  the  wife  for 
a  dissolution  of  her  marriage,  on  the  ground  of  adultery 
.  coupled  with  cruelty.  The  respondent  did  not  appear  to  the 
citation.  The  petitioner  gave  evidence  which,  in  my  opinion, 
established  both  adultery  and  cruelty.  The  cruelty,  if  it  had 
stood  alone,  would  have  been  condoned  by  subsequent  cohabi- 
tation.   No  act  of  adultery  was  proved  to  have  been  com- 
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mitted  after  that  cohabitation  ceased ;  but  the  wife  never  knew      1861. 
of  any  prior  act  nntil  after  that  time.  NoTember  22  & 

This  state  of  facts  raised  two  questions,  one  of  which,  as       

far  as  I  know,  is  new,  and  the  other  has  never  been  expressly  Bihpsteb 
and  in  terms  decided,  viz.  whether  the  wife,  by  cohabitation  Dsmpsikb. 
with  her  husband,  condoned  his  cruelty,  he  having  also  been 
guilty  of  adultery,  which  was  not  then  known  to  her;  and 
secondly,  whether  condonation  of  the  cruelty  would  deprive 
the  wife  of  her  right  to  a  dissolution  of  the  marriage.  On  the 
hearing  I  was  inclined  to  hold  that,  as  the  wife  continued  to 
cohabit  with  her  husband  after  the  cruelty  proved  had  been 
committed,  it  was  thereby  condoned ;  but,  on  further  consi- 
deration, I  entertain  great  doubts  as  to  the  soundness  of  that 
opinion. 

The  language  of  the  learned  Judges  presiding  in  the  Eccle- 
siastical Courts  has  not  been  very  precise  or  uniform  on  this 
subject.  In  Turton  v.  Turton,  8  Hagg.  Ecd.  Rep.  851,  Dr. 
Lushington  is  reported  to  have  said,  ^'  I  take  the  doctrine  to 
"  be  perfectly  true  as  laid  down  by  the  learned  Dean  of  the 
*'  Arches,  in  Durant  v.  Durante  that  in  order  to  form  a  legal 
*'  condonation  there  must  be  a  complete  knowledge  of  all  the 
''  adulterous  connection,  and  a  condonation  subsequent  to  it.'' 
Again,  in  Bramwell  v.  Bramwell,  8  Hagg.  629,  the  same 
learned  Judge  said :  ''  Condonation,  however,  has  been  set  up ; 
"  but  this  condonation  is  not  only  conditional  in  the  eyes  of  the 
''  law,  as  all  condonations  are,  but  it  is  specially  so ;  and  a 
^  question  might  arise,  as  in  the  case  of  Durant  v.  Durant, 
"  whether,  at  the  time  Mrs.  Bramwell  forgave  the  offences  of 
"  her  husband  against  her,  the  whole  of  them  were  known  to 
"  her,  for  it  was  in  that  case  laid  down  by  the  highest  authority, 
"  that  condonation  only  takes  effect  upon  a  full  knowledge  of 
"all  the  guilt.  .  .  . 

"  It  is  not,  however,  in  my  view  of  the  case,  necessary  to 
"  inquire  whether  any  part  of  this  early  adultery  has  been 
''condoned;  still  less  whether  the  condonation  applied  to  all 
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1861.      ''the  adolteiy^  for^  assoming  that  the  condonation  was  com- 
NoYBmber22& ''  plete^  and  extended  to  all  the  previous  adultery^  under  what 

^  '  ''circumstances^  and  on  what  conditions,  was  it  given,  and 

DBXF8TER  ''  what  was  the  duty  of  the  husband,  and  what  was  his  conduct 
Dehpster.  "afterwards?"  Now  this  latter  paragraph  raises  a  doubt 
whether  he  was  of  opinion  that  no  part  of  a  husband's  delin- 
quencies could  be  condoned  unless  all  was  known,  or  whether 
he  meant  that  condonation  of  the  part  known  would  be  un- 
availing, as  that  which  was  at  the  time  unknown,  and  there- 
fore remained  uncondoned,  would  suffice  to  sustain  the  siiit. 
Adverting  to  Durani  v.  Durani,  1  Hagg.  733,  the  case  cited 
by  Dr.  Lushington,  I  find  this  passage  on  the  subject  of  con- 
donation :  ''  To  establish  condonation  of  that  third  adultery, 
"  and  thereby  to  bar  her  of  her  remedy,  there  must  be  proof 
''  that  she  was  aware  of  her  husband's  renewed  misconduct, 
"  for  the  mere  fact  of  subsequent  cohabitation  does  not  imply 
"  forgiveness  nor  operate  as  a  bar,  unless  knowledge  of  the 
''adultery  shown."  If  that  is  the  passage  referred  to  in 
Turtan  v.  Turton  and  Bramwell  v.  Bramwell,  and  the  doctrine 
in  these  two  cases  is  not  meant  to  go  beyond  the  former  deci- 
sion, it  still  leaves  it  an  open  question  whether  condonation  of 
^  one  adultery  can  be  effectual,  although  another  adulteiy  had 
been  previously  committed,  which  at  the  time  of  the  allied 
condonation  was  not  known.  If  the  dicia  cited  from  Thirion 
V.  Turton  and  Bramwell  v.  Bramwell  are  to  be  taken  literally, 
they  dispose  of  the  question ;  but  if  they  are  to  be  construed 
with  reference  to  the  facts  of  those  cases,  and  with  reference 
to  Durant  v.  Durant,  they  seem  to  me  to  leave  it  an  open 
question,  whether  adultery  by  a  husband  with  A.  may  nof  be 
condoned,  although  he  had  previously  been  guilty  of  adultery 
with  J3.,  which  at  the  time  of  the  alleged  condonation  was 
unknown  to  the  wife. 

Adverting  to  the  acknowledged  principle  that  all  condona- 
tions are  conditional,  and  that  any  subsequent  delinquency  is 
a  breach  of  the  condition,  why  should  it  not  be  held  that 


Dehpster 

V. 
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another  branch  of  the  condition  is^  that  the  wife  has  been      1861. 
made  acquainted  with  all  her  husband's  delinquencies,  and  ^clSJ^to  8* 
that,  if  she  has  not,  the  right  to  complain  of  that  which  has 
been  condoned  shall  revive,  the  condonation  having  been,  in  a 
manner,  obtained  under  false  pretences?    It  may  be  said  that    Dkmpstbb. 
the  case  of  adultery  differs  from  that  of  cruelty  and  adultery, 
and  that  the  whole  of  the  cruelty  being  known,  may  be  well 
condoned,  although  nothing  is  known  of  the  adultery.     But 
the  same  is  true  of  adultery  with  A.  and  B. ;  the  whole  of  the 
delinquency  with  A.  may  be  known.    The  reasons  above  sug- 
g^ted  are,  therefore,  as  applicable  in  the  one  case  as  the 
other. 

But  it  seems  to  me  unnecessary  to  express  any  decided 
opinion  on  this  point ;  the  words  of  the  statute  point  out  the 
judgment  that  I  ought  to  pronounce  on  the  whole  case.  Sect. 
29  :  ''  Upon  any  such  petition  for  the  dissolution  of  a  marriage, 
'*  it  shall  be  the  duty  of  the  Court  to  satisfy  itself,  so  far  as  it 
''reasonably  can,  not  only  as  to  the  facts  alleged,  but  also 
*'  whether  or  no  the  petitioner  has  been  in  any  manner  acees- 
''  sory  to,  or  conniving  at,  the  adultery,  or  has  condoned  the 
''  same.''  I  read  this  on  account  of  Dr.  Phillimore's  conten- 
tion that,  in  the  absence  of  any  plea  of  condonation,  I  was  not 
called  upon  to  take  notice  of  it.  The  learned  Judge  Ordi- 
nary then  adverted  to  the  provisions  of  sects.  80  &  31,  and 
said :  I  am  satisfied  that  the  case  of  the  petitioner  has  been 
proved,  and  I  do  not  find  that  the  petitioner  has  been  in  any 
way  accessory  to,  or  conniving  at,  the  adultery  complained  of, 
nor  that  she  has  condoned  the  adultery,  nor  that  the  petition 
has  been  presented  or  prosecuted  in  collusion  with  the  re- 
spondent. The  petitioner  is  therefore  entitled  to  a  decree  nisi 
for  the  dissolution  of  her  marriage. 
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1862.         In  the  Goods  of  Matthew  Lbbse  (deceased)^  on  Motion. 

February  11. 

T\oo  Testamentary  Papers. — Appointment  of  Executors. — No 

Id  the  Goods  of  _^ 

Matthew  Revocation. 

Leese. 

In  February,  1859,  L.  duly  executed  a  testamentary  paper,  whereof 
he  appointed  W.  Leese,  E.  Slnight,  and  John  Wright,  executors. 
In  October,  1860,  he  made  another  testamentary  paper,  disposing  in 
a  different  manner  of  his  personal  property,  but  not  affecting  realty, 
which  was  dealt  with  by  the  first  paper ;  of  the  second  paper  he  ap- 
pointed the  same  W.  Leese  and  Thomas  Devall,  executors. 
Hbld,  that  the  second  appointment  of  executors  was  no  revocation  of 
the  first  appointment,  and  that,  as  the  bare  nomination  of  executors 
entitles  a  paper  to  probate,  leave  should  be  reserved,  on  the  second 
set  of  executors  taking  probate  of  the  two  papers  as  together  con- 
taining the  last  will  and  testament  of  the  deceased,  to  the  first  set  of 
executors  to  come  in  and  prove. 

In  this  case^  Matthew  Leese  duly  executed  a  "  last  will  and 
"testament''  on  the  24th  of  February,  1859,  by  which  he 
bequeathed  and  devised  all  his  personal  and  real  estate  to 
William  Leese,  Edward  Knight,  and  John  Wright,  upon  cer- 
tain trusts  therein  expressed,  and  of  which  he  appointed  the 
said  William  Leese,  Edward  Knight,  and  John  Wright,  exe- 
cutors. 
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On  the  7th  of  Ctetober,  1860,  the  deceased  duly  executed       1862. 
the  following  testamentary  paper : —  February  11. 

"  This  is  the  last  will  and  testament  of  me,  Matthew  Leese,  in  the  Goods  of 
"late  of  Sandon,  in  the  county  of  Stafford,  but  now  of  New-  J^^™'^ 
"  castle-under-Lyme,  in  the  said  county,  gentleman.  I  direct 
"that  all  my  just  debts,  funeral  and  testamentary  expenses, 
"  be  paid  by  my  executors  hereinafter  named.  I  give  to  my 
"  sister,  Harriet  Devall,  £50,  and  Sampson  Devall  £10,  and 
"  subject  thereto  I  give  and  bequeath  all  and  singular  my  per- 
"sonal  estate  and  effects  unto  my  three  daughters,  share  and 
"share  alike,  to  be  paid  to  them  on  their  respectively  attaining 
"  the  age  of  twenty-one  years ;  and  I  appoint  Thomas  Devall 
"  and  William  Leese,  of  Sandon-wood,  executors  of  this  my 
"  will ;  in  witness  whereof,'^  etc. 

Dr.  Spinks  moved  for  probate  of  these  two  instruments, 
as  together  contaming  the  last  will  and  testament  of  deceased, 
to  be  granted  to  the  executors  appointed  in  the  second  paper. 

Sib  C.  Cbesswell  :  The  first  will  disposes  of  personalty  and 
realty,  and  contains  an  appointment  of  executors ;  the  second 
wiU  deals  with  the  whole  of  the  testator's  personalty,  and  so 
far,  therefore,  puts  an  end  to  the  first  will,  which,  if  it  operated 
only  as  a  devise  of  realty,  would  not  be  entitled  to  probate ; 
but  the  second  will  does  not  revoke  the  appointment  of  exe- 
cutors contained  in  the  first,  and  the  mere  appointment  of 
executors  entitles  a  paper  to  probate.  The  executors  of  the 
second  will  are  entitled  to  ask  for  probate  of  the  first  as  well 
as  of  the  second  will.  They  may  take  it,  leave  being  reserved 
to  the  executors  under  the  first  will  to  come  in  and  prove. 

Dr.  Spinks  submitted  that,  though  the  appointment  of  ad- 
ditional executors  might  not  be  a  revocation  of  other  executors 
appointed  by  an  earlier  paper,  yet  that  where  one  of  the 
original  executors — as  here  William  Leese — is  re-appointed 

2h2 
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1862.      with  a  new  co-executor^  it  amoanted  to  a  revocation  of  the 

February  11.  first  set  of  cxecutors. 

In  the  Goods  of 

Matthew  Sir  C.  Cresswell  :  If  80^  I  am  inclined  to  think  that  the 

executors  under  the  second  will  would^  in  the  present  case^  be 
entitled  only  to  probate  of  that  will.  The  motion  had  better 
stand  over  to  allow  inquiry  to  be  made  as  to  the  practice  in 
the  registry.  Cur.  adv.  vuU. 

Febroaiy  18.  SiB  C.  Cresswell  :  In  this  case^  Dr.  Spinks  su^;ested 
that  the  re-appointment  in  a  testamentary  paper  of  later  date 
of  one  of  the  executors  of  a  former  will  with  a  new  co-executor^ 
amounted  to  a  revocation  of  the  appointment  of  executors  in 
the  first  testamentary  paper ;  I  have  looked  in  vain  for  any 
authority  for  saying  that  such  a  nomination  would  operate  as 
a  revocation  of  the  appointment  of  the  first  set  of  executors. 
In  this  case,  therefore,  if  the  executors  of  the  second  paper 
take  probate  of  the  two  papers,  leave  must  be  reserved  to  the 
executors  of  the  first  paper  to  come  in  and  join  in  probate. 


Febmarj  18.      In  the  Ooods  of  Thomas  Collier  (deceased),  on  Motion. 

In  the  Owi^ot  Executor  out  of  Jurisdiction.— Limited  grant  under  38  Geo. 

Thomas 

CoLLiBE.  ///.  c.  87,  and  Probate  Acts. — Personal  Representative  of 

Legatee. 


f^j^h*^      The  Court  will  make  a  limited  grant  to  the  personal  representative  of  a 
legatee,  the  executor  being  out  of  the  jurisdiction^  though  the  legatee 
/  only  IB  mentioned  in  88  Greo.  III.  c.  87. 

In  this  case,  Thomas  Collier  died  on  the  17th  of  April, 
1852,  leaving  a  will,  wherein  William  Smith  Richards  and 
John  Briggs  were  appointed  executors,  who  duly  proved  the 
will  in  the  Consistorial  Court  of  Chester.     Bicharda  died  in 
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February,  1861,  and  Briggs  left  the  country  for  Australia      1862. 
more  than  seven  years  ago,  and  has  not  since  been  heard  of.      Fcbroary  18. 

The  deceased,  by  his  will,  among  other  things,  bequeathed  in  the  Goods  of 
l^acies  of  £50  each  to  Robert  and  John  Collier,  his  grand-  ^^^ 
sons,  on  their  attaining  the  age  of  twenty-one  years,  with  in- 
terest, etc.  Robert  Collier  came  of  age  in  November,  18(30, 
but  died  in  October,  1861,  without  having  received  the  legacy. 
The  whole  of  the  estate  had  been  dealt  with  under  the  will 
except  a  sum  of  £118.  11^.  9d.  standing  in  the  name  of  the 
deceased  in  the  Manchester  and  Salford  Bank,  set  apart  to 
meet  the  above  legacies. 

The  present  application  was  to  grant  a  limited  administra- 
tion with  the  will  annexed  to  Samuel  Collier,  the  father  of  the 
l^atee  Robert  Collier,  the  said  Samuel  Collier  having  taken 
out  letters  of  administration  to  Robert  Collier. 

Dr.  Swabey  moved  the  Court  accordingly.    The  case  falls 
within  the  principle  of  the  following  Acts,  though  it  may  not 
be  literally  within  the  terms  of  the  Act  first  dted : — By  38 
Geo.  Ill,  c.  87,  it  is  enacted,  "That  at  the  expiration  of 
"  twelve  calendar  months  from  the  death  of  any  testator,  if 
"the  executors  or  executor  to  whom  probate  of  the  will  shall 
"have  been  granted,  are,  or  is  then,  residing  out  of  the  juris- 
"  diction  of  his  Majesty's  courts  of  law  and  equity,  it  shall  be 
"  lawful  for  the  Ecclesiastical  Court  which  hath  granted  pro- 
"  bate  of  such  will,  upon  the  application  of  any  creditors,  next 
"of  kin,  or  legatee,  grounded  on  affidavit  hereinafter  men- 
"tioned,  to  grant  such  special  administration  as  hereinafter  is 
"  also  mentioned,'^  etc.     This  administration  was  limited  to 
exhibiting  a  bill  in  equity.     By  the  Probate  Act,  1857,  sect. 
74,  it  is  enacted  that,  "  The  provisions  of  an  Act  passed  in 
"  the  38th  year  of  his  late  Majesty  King  George  III.  c.  87, 
"  shall  apply  in  like  manner  to  all  cases  where  letters  of  ad- 
"  ministration  have  been  granted,  and  the  person  to  whom 
"such  administration  shall  have  been  granted,  shall  be  out  of 
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1862.      '^  the  jurisdiction  of  her  Majesty's  courts  of  law  and  equity." 

February  18.   gy  ^hg  Q^^jj^  ^f  Probate  Amendment  Act,  1868,  sect.  18,  it 

la  the  Goods  of  ^  enacted  that,  ^'  The  provisions  of  an  Act  passed  in  the  88th 

cS^ibL         ''  y®^  ^^  George  III.  c.  87,  and  of  the  Court  of  Probate  Act, 

'^  shall  be  extended  to  all  executors  and  administrators  residing 

''out  of  the  jurisdiction  of  her  Majesty's  courts  of  law  and 

''  equity,  whether  it  be  or  be  not  intended  to  institute  proceed- 

"  ings  in  the  Court  of  Chancery,"  etc.     The  only  question 

seems  to  be,  whether  the  personal  representative  of  the  legatee 

is  not  entitled  to  a  limited  grant  under  these  statutes,  as  well 

as  the  legatee  mentioned  in  the  Act  of  Geo.  III. 

Sib  C.  Cbesswell:  I  think  the  case  comes  within  the 
spirit,  if  not  the  letter,  of  the  Act.  You  may  take  the  ad- 
ministration with  the  will  annexed,  limited  to  deal  with  the 
sum  set  apart  to  meet  the  two  legacies. 


HaT€h  U.  BrANDRETH  V.  BrANDRBTH  AND  WiFE. 

Brandbeth  Suit  for  Revocation  of  Probate. — Defendant  to  deliver  Issue 
Brandreth  and  move  for  Directions  as  to  mode  of  TYiaL — Rules  23 
AJ.D  Wife.        ^^  34  {IS57).— Issue  to  Assizes.— Affidavit.— Practice. 

In  a  suit  for  revocation  of  probate  the  defendant  propounding  the  will 
should  deliver  the  issue,  and  move  for  directions  as  to  mode  of  trial. 

The  Court  will  not  direct  an  issue  to  the  assizes  except  upon  an  appli- 
cation supported  by  affidavit. 

This  was  a  suit  instituted  by  the  plaintiff  as  one  of  the  next 
of  kin  of  Thomas  Brandreth  (the  deceased),  for  the  revocation 
of  a  probate  granted  by  the  Prerogative  Court  of  Canterbury 
of  the  will,  and  one  codicil  thereto,  of  the  said  Thomas  Brand- 
reth, on  the  17th  of  April,  1857.     The  defendants  had  brought 
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the  probate  into  the  registry  in  obedience  to  the  nsaal  dta-      1862. 
tion,  and  then  propounded  in  a  declaration  the  will  and  codicil^     ^"^  ^^• 
of  which  probate  in  common  form  had  been  granted^  together   Bbjlndbeth 
with  two  other  codicils  to  the  will.    The  plaintiff  had  filed    ^     ^' 
pleas  to  the  declaration^  alleging  undue  influence^  frauds  and    and  Wife. 
incapacity^  to  which  the  defendants  had  replied  on  the  22nd 
of  February  last^  and  delivered  the  issue  on  the  same  day. 
On  the  1st  of  !B^arch  they  gave  notice  to  the  plaintiff  of 
their  intention  to  take  the  directions  of  the  Court  as  to  the 
mode  of  trial. 

Dr.  TFambey,  on  behalf  of  the  defendants^  moved  the  Court 
to  direct  an  issue  to  be  tried  before  the  judge  of  assize,  by  a 
special  jury,  to  be  holden  in  Liverpool,  in  and  for  the  southern 
division  of  the  County  of  Lancaster. 

Dr,  SpinkSy  contrh  :  There  are  two  objections  to  this 
motion.  The  issue  has  been  delivered,  and  the  motion  for 
directions  as  to  mode  of  trial  is  made  by  the  defendants. 
But  by  Rule  22  (1857)  the  issue  is  to  be  delivered  by  the 
plaintiff,  and  by  Rule  23  the  plaintiff,  and  not  the  defendant, 
within  a  certain  time^  is  to  move  the  Court  for  directions  as 
to  the  mode  of  trial. 

Sib  C.  Cresswell  :  In  a  suit  for  revocation  of  probate  the 
plaintiff  is  only  plaintiff  nominally.  The  defendant  is  really 
so,  by  propounding  the  will.  I  have  already  decided  in  cham- 
bers that  the  defendant  in  these  suits  is  the  proper  person  to 
deliver  the  issue  and  move  for  directions  as  to  the  mode  of 
trial.     I  adhere  to  that  decision. 

Dr.  Spinks :  The  next  objection  to  the  motion  is,  that  the 
defendants  do  not  state  upon  affidavit  any  reason  why  the 
cause  should  be  tried  at  the  Liverpool  assizes  instead  of  in  this 
Court.     I.apply  for  it  to  be  tried  in  this  Court. 
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1862.  Sib  C.  Crebswbll  :  I  cannot  grant  an  application  to  send 

March  11.  ^q  ^^^  ^  ^}^g  assizes  where  there  iB  no  affidavit  in  support  of 

B&ANDBETH  thc  appUcation.    The  cause  most  therefore  be  tried  in  the 

Ba^H^H  Court  Of  Probate. 
AKD  "Wira. 


Manh  18.    In  the  Goods  of  James  White  Sawtell  (deceased)^  on  motion. 

In  the  Goods  of  Appointment  of  Executor. — Miadescriptum. — 20  §"  21  Vict. 
JammWhitb  ^  •ry   •  Tq 

Sawtell.  ^'  ' '>  '•  '^• 

Where  an  aged  testator  gave  instructioiu  that  William  George,  of  4, 
FinsbuTJ  Square,  watchmaker,  should  be  his  executor,  and,  on  the 
death  of  the  testator,  it  appeared  that  neither  he  nor  his  familj  knew 
any  one  of  that  name,  and  that  no  such  person  oould  be  found  or 
heard  of  at  that  address,  the  Court  granted  letters  of  adminislnUion, 
with  the  will  annexed,  to  one  of  the  residuary  legatees,  there  being 
no  appointment  of  an  executor  willing  and  competent  to  take 
probate. 

James  White  Sawtell^  formerly  of  16^  Branawick  Place, 
City  Road,  died  on  the  27th  of  January,  1862,  at  the  age  of 
Beventy-six,  leaving  a  wiU  of  the  24th  of  January,  1862.  By 
the  will,  which  was  duly  executed,  he  divided  all  his  property, 
with  the  exception  of  two  small  legacies,  amongst  his  nephews 
and  nieces,  and  he  appointed  as  his  executor  William  George, 
of  No.  4,  Finsbury  Square,  watchmaker.  The  will  began  with 
the  words,  ''  This  is  the  last  will  and  testament  of  me,  James 
''  White,  of  No.  16,  Brunswick  Place,''  and  in  the  attestation 
clause  the  testator  was  again  described  as  **  James  White.'' 
The  signatare  was  written  in  a  very  scrawling,  illegible  man- 
ner, and  the  deceased  had  made  his  mark  beneath  it.     * 

From  the  affidavit  of  John  Jones,  clerk  to  Mr.  Mills,  soli- 
citor>  it  appeared  that,  on  the  morning  of  the  24th  of  January, 
Louisa  Middlebrook,  the  daughter  of  the  landlady  of  the  house 
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where  the  deceased  was  lodgings  called  at  the  office  of  Mr.  1862. 
Mills^  in  Brunswick  Place^  and  requested  Jones  to  come  im-  ^"^  ^®* 
mediately  to  No.  16^  Brunswick  Place,  for  the  purpose  of  in  the  Goods  of 
making  the  will  of  an  old  gentleman  (without  mentioning  his  g^^J^re^^"* 
name),  who  was  lodging  there,  and  who  had  driven  it  o£P 
until  the  last  moment,  and  who,  she  was  afraid,  would  not  long 
survive.  That  Jones,  accordingly,  at  once  went  to  No.  16, 
Brunswick  Place,  and  was,  by  the  sidd  Louisa  Middlebrook, 
shown  into  the  bedroom  of  the  deceased  (without  his  name 
being  mentioned),  and,  from  him,  took  down  in  writing  the 
following  instructions  for  making  his  will : — ^namely,  "  James 
*\  White,  of  No.  16,  Brunswick  Place,  City  Boad,  gentleman, 
'' — nephews  and  nieces  all  the  residue  of  my  estate,  £50  to 
"Mrs.  Middlebrook,  £20  to  Louisa  Middlebrook. — William 
"  George,  of  No.  4,  Finsbury  Square,  watchmaker,  executor." 
That  the  said  deceased,  though  very  aged  and  infirm,  and 
speaking  with  great  difficulty,  appeared  perfectly  to  under- 
-stand  what  he  was  doing,  and  on  Jones  asking  him  whether 
the  said  William  George,  whom  he  had  appointed  as  his 
executor,  was  the  occupier  of  the  house.  No.  4,  Finsbury 
Square,  he  replied  that  he  was  not,  but  only  a  lodger ;  and 
with  reference  to  the  two  legacies  to  Mrs.  and  Miss  Middle- 
brook, he  asked  Jones's  opinion  as  to  what  he  should  leave 
them,  they  having  had  a  great  deal  of  trouble  with  him  and 
having  been  yery  attentive,  to  which  Jones  replied  that  it  was 
a  question  for  himself,  and  also  depended  upon  his  means, 
when  he  stated  there  was  plenty,  and  ultimately  decided  upon 
the  legacies  of  £50  and  £20  mentioned  in  his  will;  and  on 
Jones  requesting  him  to  furnish  him  with  the  names  of  his 
several  nephews  and  nieces,  he  said  he  could  not  then  recol- 
lect them.  That  Jones,  immediately  upon  receiving  the 
above-mentioned  instructions,  returned  to  Mr.  Mills's  office, 
and  handed  the  same  to  Mr.  G.  Lockyer,  another  of  Mr. 
Mills^s  clerks,  who  at  once  prepared  from  the  instructions 
written  down  .the  will  in  question ;  that  Mr.  Lockyer  and 
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1862.       Jones  then  proceeded  to  No.  16,  Brunswick  Place,  for  the 

^ *     purpose  of  getting  the  will  executed,  and  upon  being  shown 

In  the  Ooods  of  into  the  bedroom  of  the  deceased,  found  Mrs.  Middlebrook 
Sawtell.  "  there,  whom  the  deceased  requested  to  withdraw ;  Jones  then 
read  over  the  said  will  to  him,  which  he  appeared  to  under- 
stand ;  and  on  being  asked  whether  it  was  in  accordance  with 
his  wishes,  he  expressed  his  approval  thereof;  and  Louisa 
Middlebrook,  on  being  called,  came  into  the  testator's  room, 
and  assisted  him  to  sit  up  in  bed  for  the  purpose  of  signing 
the  will ;  and  upon  a  pen  being  placed  in  his  hand  he  affixed 
his  signature  thereto,  but  which  appeared  so  unlike  the  name 
of  James  White  that  it  was  thought  expedient  for  him  to 
affix  his  mark  to  such  will,  which  he  accordingly  did,  and  the 
will  was  then  duly  attested  by  George  Lockyer  and  Jones, 
and  the  said  deceased  requested  Jones  to  take  his  will  to  Mr. 
Mills^s  office  for  safe  custody. 

George  Lockyer  and  Louisa  Middlebrook  had  aLso  made 
affidavits  confirming  Jones's  statement  respecting  the  execu- 
tion of  the  will. 

There  were  other  affidavits  proving  the  identity  of  James 
White  Sawtell  with  the  James  White  named  in  the  wUl,  and 
showing  that  no  such  person  as  William  Geoi^,  of  4,  Fins- 
bury  Square,  was  known  to  the  decease^,  or  to  any  of  his 
friends  and  relatives,  and  that  no  one  could  be  discovered  in 
any  respect  answering  to  the  description  of  the  executor  con- 
tained in  the  will. 

All  the  next  of  kin  of  the  deceased,  and  the  persons  entitled 
in  distribution,  who  were  also  the  residuary  legatees,  had  filed 
a  consent  to  the  grant  of  administration  with  the  will  annexed 
being  made  to  Samuel  Francis  Brough,  one  of  the  nephews 
and  next  of  kin,  and  residuary  legatees. 

Mr.  R,  Searle  moved  for  a  grant  of  administration  with  the 
will  annexed  to  S.  F.  Brough.  The  appointment  of  an  execu- 
tor, who  did  not  exist,  was  no  appointment.   The  grant  might 
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therefore  be  made  to  the  residuary  legatee^  and  the  appoint-       1862. 

ment  of  tfu  executor  having  been  inserted  under  a  mistake,     ^*^^  ^^' 

might  be  omitted  from  the  will  annexed  to  it,  In  the  Goods  of 

James  White 
Sawtell. 
Sir  C.  Cresswell  :  I  cannot  take  such  a  liberty  with  the 

will  as  to  omit  the  appointment.     As  all  the  parties  interested 

consent,  I  will  make  the  grant  as  prayed,  the  person  having 

died  'leaving  a  will  affecting  personal  estate,  but  without 

"  having  appointed  an  executor  thereof  willing  or  competent 

"  to  take  probate." 


.^-^t^f^t./*-* 


3  P^^  /2f 


In  the  Goods  of  Mary  Weir  (wife  of  Peter  Weir),       March  11  & 26. 

deceased  (on  Motion).  _  ^."TT"^    , 

^  '  In  tne  Goods  of 

Protection  Order  for  Wife's  Earnings. — Minor  Children. 
— Guardian. — Administration. 

Where  the  wife  had  obtained  a  magistrate's  order  protecting  her  pro- 
perty and  earnings,  since  April,  1851,  and  died  intestate,  leaving 
minor  children,  the  Court  granted  administration  to  the  uncle  of  the 
children,  elected  by  them  guardian  for  that  purpose,  though  the  hus- 
band was  alive. 

In  this  case^  Mary  Weir  died  intestate,  leaving  her  husband 
her  surviving.  On  the  22nd  of  March,  I860,  she  obtained  an 
order  from  one  of  the  metropolitan  magistrates  protecting  all 
property,  earnings,  moneys,  and  chattels  acquired  by  her  since 
the  5th  of  April,  1851,  when  her  husband,  Peter  Weir,  had 
deserted  her.  On  the  30th  of  March,  1860,  the  order  was  duly 
entered  by  the  Registrar  of  the  Bloomsbury  County  Court,  and 
remained  in  force  at  the  time  of  Mary  Weir's  death.  The  de- 
ceased also  left  two  sons  between  the  ages  of  fifteen  and 
twenty-one  years,  who  had,  by  an  instrument  under  their 
hands  and  seals,  elected  William  Gill,  their  lawful  uncle,  to 
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1862.  be  their  curator  or  guardian,  for  the  purpose  of  taking  out 
March  11&25.  letters  of  administration  of  the  personal  estate  and  effects  of 
In  the  Goods  of  the  deceased,  for  their  use  and  benefit,  and  till  one  of  them 
Mart  Weie.  gj^^  attain  the  age  of  twenty-one  years.  The  uncle  was  will- 
ing to  act,  and  had  mad^  the  usual  oath,  but  the  registrar 
wished  the  opinion  of  the  Court  to  be  taken  as  to  whether  the 
father's  right  to  the  guardianship  of  the  children  was  ousted 
by  the  protection  order.  The  last  sentence  of  the  21st  section 
of  the  Divorce  Act,  1857,  is :  "  If  any  such  order  of  protec- 
^^  tion  shall  be  made,  the  wife  shall,  during  the  continuance 
'^  thereof,  be,  and  be  deemed  to  have  been,  during  such  de- 
"  sertion  of  her,  in  the  like  position  in  aU  respects  with  regard 
"  to  property  and  contracts,  and  suing  and  being  sued,  as  she 
^'  would  be  under  this  Act,  if  she  obtained  a  decree  of  judicial 
"  separation.'^  The  25th  section  enacts  that,  "  in  every  case 
^'  of  judicial  separation,  the  wife  shall,  from  the  date  of  the 
'^  sentence,  and  whilst  the  separation  shall  continue,  be  con- 
"  sidered  as  a  feme  sole  with  respect  to  property  of  every  de- 
"  scription  which  she  may  acquire,  or  which  may  come  to  or 
''  devolve  upon  her;  and  such  property  may  be  disposed  of  by 
"  her  in  all  respects  as  a  feme  sole ;  and,  on  her  decease,  the 
"  same  shall,  in  case  she  die  intestate,  go  as  the  same  would 
'^  have  gone  if  her  husband  had  been  then  dead ;  provided  that 
'^  if  any  such  wife  should  again  cohabit,''  etc.  The  26th  section 
declares  that,  '^  whilst  judicially  separated,  the  wife  shall  be 
"  considered  as  2k  feme  sole  for  the  purposes  of  contract,  suing 
"  and  being  sued,"  etc. 

Dr,  Waddihve  moved  the  Court  to  decree  letters  of  admin- 
istration of  the  deceased  to  the  guardian  elected  by  the  minor 
children,  for  their  use  and  benefit,  etc. 

Str  C.  Cresswell  :  The  difiSculty  is,  whether  the  words 
df  the  Act  meet  the  case.  Could  infant  children,  while  the 
father  is  alive  and  willing  to  act,  elect  a  guardian  ad  litem  f 
The  motion  may  stand  over. 


1 
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Dr.  WaddUove  renewed  the  motion.  He  cited^  In  the  Goods      1862. 
of  John  Ewing,  1  Hagg.  381,  the  marginal  note  of  which  is:     Mupch25. 
"  Administration  durante  minoritate  of  children  in  the  East  jn  the  Goods  of 
"  Indies  decreed  to  the  uncle,  resident  in  Ireland,  he  giving  ^^"  ^*°'- 
"  full  justifying  security.    The  grandfather,  to  whom,  as  next 
^'  of  kin,  the  grant  would  naturally  pass,  being  upwards  of 
'' eighty,  and  also  resident  in  Ireland.'^     In  that  case  the 
unde  was  nominated  guardian  by  the  Court.     It  seems  an 
authority  for  passing  over,  under  certain  circumstances,  the 
person  ordinarily  entitled, 

Sir  C.  Cresswell  :  The  grant  may  pass  as  prayed. 


In  the  Goods  of  Letitia  Loyeorote,  Spinster  (deceased),    ^^^^^  18&25 
on  Motion.  

In  the  Goods  of 

Mutual  WiU. — Survivor. — Probate.  Lvtnm 

LOTSGSOTX. 

B.  and  C,  sisters  liying  together,  executed  a  testamentary  paper  to  the 
effect  that  the  sornyor  should  have  all  that  remained  of  their  pro- 
perty at  the  death  of  the  first  deceased,  and  that  at  the  death  of  snr- 
vivor  it  should  be  divided  amongst  certain  relations.  C.  surviyed  B., 
and  died  without  haying  altered  or  revoked  snoh  paper,  and  the  Court 
granted  administration  with  the  will  annexed,  as  the  last  will  and 
testament  of  C. 

In  this  case  the  deceased,  Letitia  Loyegrove,  died  on  the 
18th  of  June,  1861,  leaving  the  following  testamentary 
paper: — 

''  Peckham,  January,  1858. 

'^  We,  Hannah  Loy^rove  and  Letitia  Loy^rove^  at  present 
^^  living  at  No.  8,  Pitt  Street,  Peckham,  being  desirous  that, 
''as  we  are  now  living  mutually  together  upon  the  joint 
"  savings  of  each  other,  at  the  death  of  either,  whichever  it 


454  CASES  IN  THE  COUET  OF  PBOBATE. 

1862.      "  may  please  Almighty  Grod  to  take  first,  the  survivor  should 

Mar^l8&  25. « j^^^g  ^  ^jj^^  remains,  and  we  further  desire  that  at  the 

In  the  Goods  of "  death  of  the  last  survivor,  should  there  be  any  money  left 

Lov^GfiovB      ^'  ^^  ^^'  decease,  we  wish  it  to  be  divided  between  our  nephews 

'^  and  niece  hereinafter  named. 

'^  William  Brown,  son  of  our  eldest  sister,  Lucy  Brown,  re- 
*'  siding  at  Stubbing  House,  Bisham,  near  Maidenhead,  Berks, 
*'  to  have  double  the  amount  of  any  of  the  next  named^  and 
^'  we  further  desire  the  remainder  to  be  equally  divided  be- 
'^  tween  our  other  nephews  and  niece,;  namely, — 

'^  John  Lovegrove,      1  Residing  at  No.  4,  Martha  Street, 

'' William  Lovegrove,/     Camberwell. 

^'  Lydia  "RoSe,  residing  at  Nunhead,  Feckbam,  whose  re- 
'^  oeipt  shall  be  a  sufiScient  discharge,  children  of  our  eldest 
*'  brother,  Stephen  Lov^rove. 

"  Charles  Lovegrove,  son  of  our  brother,  James  Lov^rove, 
''  residing  at  Burghfield  Common,  near  Reading,  Berks. 

"  Joseph  Lovegrove,  residing  at  No.  1,  Triangle,  Southamp- 
''  ton  Street,  Camberwell. 

"William  Lovegrove,  residing  at  No.  1,  Denmark  Road, 
"  Camberwell,  sons  of  our  brother,  Charles  Lovegrove ;  and  we 
"  further  desire  our  household  furniture  and  other  effects  to 
"  be  divided  as  follows : — 

"  William  Brown  to  have  the  silver  watch,  two  teaspoons, 
"one  tablespoon.  Life  of  Christ,  Pilgrim^s  Progress,  Dr. 
"  Hawker's  Portions,  tea-chest. 

"  Charles  Lovegrove — The  trunk  as  packed  and  directed. 

"  John  Lovegrove — One  pair  sheets,  one  blanket,  the  small 
"  chest  of  drawers  with  brass  handles,  and  deal  table,  wash- 
"  hand  stand,  jug  and  basin,  pair  of  pictures. 

"  William  Lovegrove,  son  of  Stephen — One  pair  sheets,  one 
"  blanket,  one  bed,  one  mattress,  one  mahogany  dining-table, 
"  garden  tools,  small  nest  of  four  drawers. 

"  Joseph  Lovegrove — ^Two  silver  teaspoons,  one  pair  sheets, 
'^one  blanket,  mahogany  chest  of  drawers  with  knobs,  two 
"  armchairs. 
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^*  William  Lov^roye^  son  of  Charles — ^Two  silver  teaspoons,      1862. 
"  one  pair  sheets,  one  blanket,  one  bed-chair,  two  pillows.       March  18  &  S5. 

''  Lydia  Roffe — ^One  pair  sheets,  one  blanket,  small  mattress,  jn  the  Goods  of 
"  four  flat-irons,  Italian  iron :  and  we  further  desire  that  Eliza-  J'^titia 
"  beth  Ash  receive  £5,  provided  she  is  with  us  or  either  of  us 
'^  at  the  death  of  the  last  survivor,  and  that  she  divide  the 
'^  above-mentioned  goods. 

**  Signed  in  the  presence  of  each  other  and  of  both  the 

^'  undersigned. 

''  Hannah  Lovbobove,  x  her  mark. 

"  Lbtitia  Lovegrove,  X  her  mark. 

''  Witnesses, 

^'  Makt  Nicholson,  x  her  mark. 

'' Elizabeth  Ash.'* 

From  the  affidavit  of  John  Lov^rove,  it  appeared  that 
Hannah  Lov^rove  died  in  April,  1858.  At  the  death  of 
Letitia  the  property  consisted  of  j£200  Consols,  which  had 
stood  in  the  joint  names  of  the  two  sisters,  but  Hannah  had 
been  "  made  dead  "  in  the  Bank  books,  and  furniture  of  the 
value  of  about  £5. 

Dr,  Swabey  moved  for  letters  of  administration  with  the 
will  annexed,  as  the  last  will  of  Letitia  Lovegrove,  spinster,  to 
be  granted  to  John  Lov^rove,  her  lawful  nephew  and  one  of 
her  next  of  kin,  and  one  of  the  persons  entitled  to  the  residue 
of  her  personal  estate  undisposed  of  by  the  said  will.  In 
Hobson  V.  Blackburn  and  Blackburn,  1  Add.  274,  it  appears 
that  a  similar  paper  was  proved  as  the  will  of  Joshua  Hobson 
(who  was  in  that  case  the  first  of  the  mutual  testators  who 
died),  he  having  died  without  having  altered  or  revoked  his 
part  thereof.  In  the  present  case  the  survivor  has  died  with- 
out altering  or  revoking  her  part  of  the  document,  which  is, 
whatever  its  effect  may  be,  her  will. 

In  the  Goods  of  Stacey,  Deane  6,  and  In  the  Goods  of  j 
Joseph  JZotne,  1  Swab.  &  Trist.  144,  were  also  cited. 

Our.  adv.  vult. 
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1862.  Sib  C.  Crebswell  :  I  think  in  this  case  the  precedent  cited 

MMTh26.    'lyarrants  the  grant  prayed. 

In  the  OoodB  of 

LSTITIA 
LOTEOROTE. 


^^w*'^^-     In  the  Ooods  of  Augustus  Turrell  (deceased),  on  Motion. 

]^„^Q^^^^^  Double  Probate.— Refusal  to  produce  Probate  and  account  of 
TuEEKLL.  Estate. — Citation  against  Executor. — Practice. 

Where  an  executor  had  proved  a  will  (power  heing  reserred  to  his  oo- 
executors  to  come  in  and  prove  it),  upon  his  re^al  to  produce  the 
probate  and  an  account  of  the  estate  in  respect  of  which  it  had 
been  granted,  ao  as  to  enable  a  co-executor  to  prove  the  wiU  without 
payment  of  probate  duty,  the  Court  directed  a  citation  to  issue 
against  him. 

Augustus  TurreU  died  in  May,  1861,  at  Hampton  Court, 
leaving  a  will,  whereof  he  appointed  his  sons,  Samuel  Turrell, 
Adolphus  Turrell,  James  Turrell,  and  Thomas  Cross,  executors. 

On  the  4th  of  June,  1861 ,  Samuel  Turrell  alone  proved  the 
will  in  the  principal  registry,  power  being  reserved  to  the  other 
executors  to  come  in  and  prove  thereafter. 

James  Turrell,  one  of  the  other  executors,  was  now  desirous 
of  proving  the  will.  Eor  that  purpose  he  had  been  sworn  as 
an  executor  to  an  official  copy  of  the  will  under  seal  of  the 
Court,  but  in  order  to  obtain  the  usual  free  mark  or  stamp  to 
exempt  him  from  paying  probate  duty,  the  Inland  Revenue 
Office  at  Somerset  House  required  the  production  of  the 
probate  granted  to  Samuel  Turrell,  with  a  memorial  set- 
ting forth  the  nature  and  amount  of  the  property  in  respect  of 
which  such  first  probate  was  granted. 

Several  applications  had  been  made  to  Mr.  Samuel  Tnrrell 
for  the  production  of  the  first  probate,  and  to  furnish  the  ac- 
count, as  required  by  the  Inland  Revenue  Office^  without 
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effect.     Notice  had  also  been  given  to  him  in  writing,  that,       1862. 

if  he  persisted  in  refusing  to  comply  with  the  application,  pro-     March4. 

ceedings  would  be  taken  against  him  in  the  Court  of  Probate,  in  the  Goods  of 

Augustus 

TUKRELL. 

Dr.  Tristram  moved  the  Court  to  direct  a  citation  to  "  issue, 
^'  calling  upon  the  said  Samuel  Turrell  to  bring  in  the  probate, 
"  with  an  account  of  the  personal  estate  and  effects  of  the 
"  testator,  in  respect  of  which  such  probate  was  granted.'*  If 
the  motion  was  not  granted,  great  inconvenience  and  expense 
would  accrue  to  the  testator's  estate. 

Sir  C.  Cresswell  :  The  estate  is  a  small  one.  There  is 
DO  reason  why  it  should  be  put  to  the  expense  occasioned  by 
the  payment  of  probate  duty  twice  over.  I  will  grant  the 
motion^ 

Dr.  Tristram  asked  for  Mr.  Samuel  Turrell  to  be  condemned 
iu  the  costs  of  the  motion.  His  refusal  to  comply  with  the 
requirements  of  the  Inland  Revenue  Office  was  unreasonable. 

Sir  C.  Cresswell:  I  shall  make  no  order  condemning 
him  in  costs  until  he  has  complied  with  the  citation ;  and  I 
will  then  hear  what  he  has  to  say  on  the  subject. 


In  the  Goods  of  Sarah  White,  Widow  (deceased),  March  11. 

on  Motion.  ,   7~Z^^    , 

In  the  Goods  of 
Sarah 
Administration. — Parties  entitled  resident  in   Georgia. — No  ^Vhite. 

Communication  between  England  and  Georgia  by  reason  of 

the  Blockade. — Property  not  perishable. — 7Zrd  Section  of 

Probate  Act. 

A.  died  in  England  intestate,  leaving  two  children,  the  only  persons  en- 

VOL.  II.  2  I 
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1862.  titled  to  her  effects,  who  were  resident  in  Georgia.    She  left  money 

March  11.         in  the  Funds  and  in  a  savings-bank,  a  small  sum  due  to  her,  and  a 

little  furniture : 

Sarah  °  ^^®  Court  refused  to  make  a  grant  to  B.,  her  nephew,  for  the  use  and 

White.  benefit  of  her  children,  although  communication  with  her  children 

from  England  was  cut  off  hy  reason  of  the  blockade  of  the  southern 
ports  of  the  States,  on  the  ground  that  the  property  was  not  perish- 
able, and  that  there  were  no  special  circumstances  to  justify  the 
Court  in  departing  from  the  ordinary  practice. 

Sarah  White,  late  of  Millpond  Street,  Bermondsey,  in  the 
county  of  Surrey,  died  on  the  22nd  of  January,  1862,  a  widow, 
and  intestate,  leaving  Sarah  Ann  Aust,  widow,  and  William 
Dover  Maccaw,  her  natural  lawful  and  only  children,  and  the 
only  persons  entitled  to  her  personal  estate. 

Sarah  Ann  Aust  and  William  Dover  Maccaw  were  resident 
in  the  State  of  Georgia,  in  America,  and  in  consequence  of 
the  civil  war  at  present  waging  between  the  Northern  and 
Southern  States,  and  the  blockade  of  the  ports  of  the  Southern 
States,  there  was,  during  the  present  aspect  of  affairs,  no  rea- 
sonable prospect  of  being  able  to  communicate  with  them  from 
this  country.  The  present  estate  of  the  deceased  consisted  of 
£36.  lis.  9d.  in  the  South wark  Savings-Bank,  £150  Consols, 
£20  money  owing  to  her,  and  furniture  of  the  value  of  £10. 

Henry  William  Cridland,  a  nephew  of  the  deceased,  who 
had  been  on  very  intimate  terms  with  her  for  many  years 
past,  and  who  had  consented  a  day  or  two  before  her  last  ill- 
ness to  be  sole  executor  of  a  will  she  contemplated  making, 
and  was  with  her  at  the  time  of  her  death,  had,  in  the  ab- 
sence of  her  children,  made  arrangements  for  and  paid  the 
expenses  of  her  funeral  (£17.  6s.).  There  was  a  sum  due  to 
her  medical  attendant,  which  was  the  only  other  claim  against 
her  estate.  The  deceased's  nearest  relation,  resident  in  this 
country,  was  a  sister,  who  declined  to  interfere  in  her  affairs. 

Dr.  Spinks  moved  for  a  grant  of  administration  of  the  per- 
sonal effects  of  the  deceased  to  the  said  Henry  William  Grid- 
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land  for  the  use  and  benefit  of  Sarah  Ann  Aust  and  William      1862. 
D.  Maccaw  during  their  residence  from  this  country,  or  until     Mar^l. 
they  or  one  of  them  should  apply  for  and  procure  letters  of  jn  the  Goods  of 
administration  of  the  effects  of  the  deceased,  on  his  exhibiting  ^*^^ 
an  inventory  and  giving  justifying  sureties.     The  children  of 
the  deceased  had  no  attorney  or  agent  in  this  country. 

Sir  C.  Cresswell  :  Have  you  any  authority  for  the  grant 
prayed? 

Dr,  Sjnnk$  submitted  that  it  might  be  made  under  the 
73rd  section  of  the  Probate  Act. 

Sir  C.  Cresswell  :  That  section  is  not  applicable  to  this 
case.  There  are  no  special  circumstances  to  justify  me  in 
making  the  grant  under  it.  The  property  of  the  deceased  is 
not  perishable :  it  consists  of  money  in  the  Funds  and  in  a 
savings-bank,  bearing  interest.  I  donH  see  that  there  is  any 
occasion  for  me  to  depart  from  the  ordinary  practice  and  make 
a  fresh  precedent  in  this  case. 


Harris  and  another  v.  Bradbury  and  Halladay.  March  25. 

Atiachment. — Married  Woman  condemned  in  Costa. — No     Harris  and 
separate  Property.  Another 

Where  the  Court  had  condemned  the  defendants  in  costs,  and  had  made     Bradbury 

AND 

an  order  upon  them  for  the  payment  of  the  same,  it  refused  to  direct    Halladay 
an  attachment  to  issue  against  them  for  non-compliance  with  that 
order,  on  their  stating  on  afEdavit  that  they  were  married  women 
and  had  no  separate  property. 

The  plaintiffs  in  this  case  propounded  the  will  of  Jane 
Goodman  deceased,  dated  the  18th  of  Angust,  1859,  as  the 
executors  named  therein. 

2  i2 
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1862.  The  defendants  (Mrs.  Bradbury  and  Mrs.  Halladay)  con- 

MMch25.  tgg^  ^Yie  validity  of  this  will  on  several  grounds.    The  Court 

Harris  and  pronounced  for  the  will^  and  condemned  the  defendants  in 

Another  ^^^^     rp^^g  plaintiff's  costs  were  taxed  at  £78.  78.  2d,,  and 

Bradbury  an  order  for  the  payment  of  those  costs  had  been  made  upon 

Halladay.  the  defendants^  who  had  failed  to  comply  with  the  order. 

Dr.  Spinks  moved  the  Court  to  direct  an  attachment  to 
issue  against  the  defendants  for  non-payment  of  the  costs. 

Dr.  Wambey  contra :  I  have  aflBdavits  from  both  of  the  de- 
fendants stating  that  at  the  time  of  the  commencement  of  the 
suit  they  were  and  still  are  married  women ;  that  their  husbands 
are  living  within  the  jurisdiction  of  the  Court,  and  that  they  have 
no  separate  property.  This,  I  submit,  is  a  sufficient  answer 
to  the  motion.  If  the  plaintiffs  had  wished  to  have  secured 
themselves  in  respect  of  costs,  they  should  have  made  the  hus- 
bands parties  to  the  suit. 

Sir  C.  Cresswell  (to  Ih\  Spinks)  :  Have  you  any  answer 
to  make  to  this? 

Dr.  Spinks :  I  don't  ask  the  Court  to  attach  the  defendants 
for  non-payment  of  the  costs,  but  for  disobedience  to  an  order 
of  the  Court,  which  is  equivalent  to  a  contempt  of  Court. 

Sir  C.  Cresswell  :  At  common  law  a  capias  may  go 
against  a  married  woman  for  costs,  but  upon  proof  that  she 
has  no  separate  property  she  is  entitled  to  her  discharge.  I 
can  only  enforce  an  order  of  this  Court  in  the  same  manner 
as  orders  are  enforced  by  the  Court  of  Chancery.  Is  there  any 
instance  of  a  married  woman  having  been  attached  by  order  of 
the  Court  of  Chancery  for  non-payment  of  costs  ? 

Dr.  Spinks :  I  am  not  aware  that  there  is  any  such  instance. 
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There  are  instances  of  married  women  being  attached  in      1862. 
Chancery  for  failing  to  comply  with  other  orders  of  Court.  Marches. 

Harris  and 
Sib  C.  Cresswell  :  I  reject  the  motion.  Another 

Bradbury 

AND 

Dr.  Wambey  asked  for  the  plaintiffs  to  be  condemned  in    Halladat. 
the  costs  of  the  motion. 

Sir  C.  Cresswell:   I  cannot  condemn  the  plaintiffs  in 
costs. 


In  the  Goods  of  Francis  Owston  (deceased),  on  Motion.    .  March  4  and 

April  16. 

A  Deaf  and  Dumb  Testator, — Will, — Instructions  given  by        

Signs. — Requisites  of  Affidavit.  Francis^^ 


Where  a  testator,  who  was  deaf  and  dumb,  made  his  will  by  communi- 
cating his  testamentary  instructions  to  an  acquaintance  by  signs  and 
motions,  who  prepared  a  will  in  conformity  with  such  instructions, 
which  was  afterwards  duly  executed  by  the  testator,  the  Court  re- 
quired an  affidavit  from  the  drawer  of  the  will,  stating  the  nature  of 
the  signs  and  motions  by  which  the  instructions  were  communicated 
to  him,  and  ultimately  refused  to  grant  probate  on  motion. 

Francis  Owston,  a  labourer,  who  died  on  the  6th  of  January, 
1862,  wad  deaf  and  dumb,  and  could  neither  read  nor  write. 
On  the  7th  of  February,  1857,  he  sent  for  Robert  Bradley, 
an  acquaintance  of  forty  years'  standing,  and  who  was  able  to 
communicate  with  him  by  signs  and  motions,  to  assist  him  in 
making  his  will.  Robert  Bradley  went  over  to  his  house, 
when  he  instructed  him,  by  means  of  signs  and  motions  per- 
fectly understood  by  both  of  them,  that  he  wished  to  leave 
his  property  to  his  nephew,  Richard  Mosey  Owston,  subject  to 
a  proviso  that  he  should  allow  his,  the  testator's,  wife  a  suit- 
able allowance.     Robert  Bradley  then  inquired  of  the  testator. 


Owston. 
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1862.      by  signs  and  motions^  if  he  wished  to  leave  anything  to  any 
^^^1^,  !°^  one  else,  and  he  cave  him  to  understand  he  did  not.    Nor- 

April  16.  '  " 
wood  Lawson^  since  deceased,  a  schoolmaster,  was  present. 

In  the  Goods  of  ^^^^  wrote  out  the  will  according  to  these  instructions.     Robert 
OwsTON.  Bradley  then  read  over  the  will,  and  by  signs  and  motions 

explained  it  to  the  testator,  who  expressed  to  him  by  signs 
and  motions  that  he  perfectly  understood  it,  and  that  it  was 
in  accordance  with  his  wishes.  The  testator  then  made  his 
mark  to  the  said  will  in  their  presence,  but  they  did  not 
attest  it. 

Afterwards,  on  the  same  day,  Owston  Rounding,  a  nephew 
of  the  testator,  and  who  was  able  to  conimunicate  with  him 
by  signs  and  motions,  and  Mary  Cooper,  being  together  pre- 
sent with  the  testator,  the  testator  acknowledged  his  mark  in 
their  presence,  making  Owston  Rounding  to  understand  that 
it  was  his  will  which  he  had  so  signed  with  his  mark,  and  that 
he  wished  him  to  attest  it,  whereupon  they  both  subscribed 
their  name  to  it  in  the  testator's  presence.  These  facts  were 
verified  by  aflSdavit. 

I>r.  Spinks  moved  for  probate  of  the  will  to  be  granted  to 
Richard  Mosey  Owston,  the  sole  executor  named  therein. 

Sir  C.  Cresswell  :  This  is  a  very  singular  case.  Robert 
Bradley  does  not  state  the  nature  of  the  signs  by  which  he 
communicated  with  the  testator,  whether  he  conversed  with 
his  fingers  or  not.  It  does  not  appear  that  he  was  habitually 
conversant  with  deaf  and  dumb  people.  I  shall  require  a 
further  affidavit  of  the  nature  of  the  signs  and  motions  with 
which  Bradiey  communicated  with  the  deceased  before  I 
grant  the  motion.  I  should  like  also  to  have  the  consent  of 
the  party  entitled  in  the  event  of  intestacy.  Let  the  motion 
stand  over. 

April  16.         Dr.  Spinks  renewed  the  motion  on  the  following  further 
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affidavit  of  Robert  Bradley :—"  That  my  late  father  was  the       1862. 
"occupier  of  a  farm  at  Thornholme,  in  the  county  of  York,   ^f^h  4  and 

*'                           April  16. 
''  comprising  about  400  acres  of  land,  for  nineteen  years,  and       

"  after  leaving  that  farm  removed  to  Wetwang,  in  the  same  i"  ^^J  ^^^^  °^ 

*'  coanty,  and  occupied  a  farm  there  for  eleven  years,  and  that  Owston. 

"the  said  Francis  Owston,  the  testator,  who  was  deaf  and 

"  dumb,  was  a  labourer  in  the  employment  of  my  said  father 

"  at  Thornholme  and  Wetwang  for  a  period  of  twenty-five 

"years,  namely,  from  the  year  1814  to  the  year  1840,  and 

^^  during  part  of  that  period  resided  in  the  house  of  my  said 

"  father.     That  the  said  testator  used  to  take  me  to  Burton 

"  Agnes  School  when  I  was  a  child,  and  from  seeing  him 

"  daily  for  upwards  of  twenty  years  I  learnt  to  converse  with 

"  him  by  signs  and  motions,  making  letters  on  the  palm  of 

"  my  hands,  and  by  the  deaf  and  dumb  alphabet.     That  all 

"  my  brothers  and  sisters  could  also  understand  and  converse 

"  with  him  by  signs  and  motions,  but  none  of  them  so  well  as 

"  I  could.     That  while  the  said  testator  was  in  the  employ  of 

"  my  said  father,  he  (the  said  testator)  taught  me  to  plough, 

"  to  shear  sheep,  and  to  play  at  whist,  he  being  a  very  good 

"  whist  player.     That  I  frequently  sent  him  on  numerous 

"  errands,  and  frequently  sent  him  into  my  father's  fields  to 

"  fetch  up  a  particular  horse,  and  he  has  gone  away  alone  and 

"  brought  it  back  without  any  other  means  of  information 

"  than  the  signs  and  motions  which  I  had  used.     That  when 

"  I  marked  with  the  finger  on  the  palm  of  the  hand  the  name 

"of  any  person  the  said  testator  was  acquainted  with,  he 

'^  knew  it  directly,  and  would  give  me  to  understand  that  he 

"  did  so  by  making  signs  indicative  of  the  trade  or  business  of 

"  such  person.     That  the  said  testator  could  and  did  also  con- 

**  verse  with  me  by  these  signs  and  motions,  and  give  me  in- 

"  formation  as  to  my  grandfather,  and  told  me  his  age.     That 

^'  when  I  attended  at  the  house  of  the  said  testator  to  in- 

"terpret  for  him  on  the  making  of  his  will,  as  mentioned 

^'and  set  forth  in  my  affidavit,  sworn  herein  on  the  12th  of 
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1862.      '^  February^  1862^  the  said  testator  used  both  signs  and  letters 
^A*ril^l6°^   "on  his  hand;  he  made  signs  indicating  that  all  his  money^ 

"  furniture,  and  everything  he  possessed,  was  to  be  given  to 

Francis^  °  '^  his  nephew,  Richard  Mosey  Owston,  who  was  then  present, 
OwsTON.  «  and  marked  his  said  nephew's  initials  on  his  hand,  putting 

'^  his  finger  in  his  mouth,  which  was  a  sign  that  the  person  he 
^'  referred  to  was  a  relation.  The  said  Richard  Mosey  Owston 
"  had  attended  to  the  said  testator's  business  matters  for  some 
"  time,  and  was  present  at  the  testator's  request,  and  the  tes- 
"  tator  pointed  to  him  as  the  person  he  wished  to  have  all  his 
"property.  That  the  said  testator  had  separate  signs  or 
''  marks  for  gold,  silver,  and  copper ;  for  gold  he  touched  his 
'^  neckerchief,  silver  his  shirt,  and  copper  the  buttons  of  his 
'^  coat.  He  used  aU  these  signs,  touched  most  of  the  fumi- 
"  ture,  and  gave  me,  by  aid  of  the  marks  and  signs,  to  under- 
"  stand  they  were  all  for  his  said  nephew.  When  I  replied  to 
"that  effect,  he  understood  at  once,  and  expressed  himself 
"  satisfied.  That  I  am  informed  (and  believe  it  to  be  true) 
"  that  the  only  personal  estate  of  which  the  said  testator  died 
"  possessed,  consisted  of  his  household  furniture  (of  trifling 
"  value)  and  the  sum  of  £50  due  on  note.  And  I  further 
'^  make  oath  and  say,  that  the  said  testator  was  a  widower  at 
'^  the  time  of  his  death,  and  left  no  issue,  and  that  the  next  of 
*^  kin  of  the  said  testator  at  the  time  of  his  death  were  his 
"  brother,  Richard  Owston,  the  said  Richard  Mosey  Owston, 
^^  Margaret,  the  wife  of  Stephen  Cowson,  and  Jane,  the  wife  of 
"  William  Duggleby,  the  three  children  of  his  deceased  brother, 
"  Michael  Owston,  Jane  Fairgray  and  Clark  son  Owston,  the 
"  two  children  of  his  deceased  brother  John  Owston,  Michael 
'^  Raymond  and  Mary  Ann  Raymond,  the  two  surviving 
^'  children  of  his  deceased  sister  Phillis  Raymond,  and  Owston 
"  Rounding  (one  of  the  attesting  witnesses  to  the  said  testa- 
"  tor's  will)  and  Mary  Butcher,  the  two  children  of  his  de- 
"  ceased  sister  Hannah  Rounding,  all  of  whom  I  am  informed, 
"  and  believe,  reside  in  different  parts  of  the  coimtry.     That 
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*'  none  of  the  relations  of  the  said  testator,  during  the  time  I       1862. 
*'  knew  him,  ever  noticed  or  visited  him  except  the  children   ^^*^^*i  S"^ 

''  of  his  deceased  brother  Michael  and  the  said  Owston  Bound-       

"  ing,  and  that  the  said  testator  always  expressed  great  regard  p^*^cis°°^*  °^ 
"  for  his  said  nephew,  Richard  Mosey  Owston,  who  had  at-  Owston. 
"  tended  to  his  wants  for  some  years/^ 

Sir  C.  Cresswell:  I  cannot  consider  this  as  a  sufficiently 
satisfactory  account  of  the  method  in  which  the  instructions 
of  the  deceased  are  said  to  have  been  taken.  I  am  not  inclined 
to  let  probate  of  this  paper  pass  on  motion,  at  least  without 
the  consent  of  the  next  of  kin.  Motion  rejected. 


Dyke  (Queen's  Proctor)  v.  Williams.  1861. 

In  the  Goods  of  Mary  Emsley  (deceased).  ^^^' 

Queen's  Proctor^ a  Suit. — Legitimacy. — Practice.  ^^rortorT^* 


V. 


In  a  jplea  of  legitimacy,  in  answer  to  the  Queen's  Proctor's  declaration     Williams. 
of  bastardy,  the  steps  of  the  pedigree  must  be  set  out,  but  it  is  not  Jj  ^^  Goods  of 
necessary  to  plead  that  a  marriage  was  solemnized  at  a  particular  Emslet. 
time  and  place,  and  that  certain  issue  was  bom  after  the  date  of  the 
marriage. 

This  was  a  question  arising  on  the  following  pleadings  : — 
The  declaration  of  the  Queen's  Proctor  stated  that  Mary 
Emsley,  late  of  Grove  Road,  Mile  End,  in  the  county  of 
Middlesex,  deceased,  died  on  the  18th  of  August,  1860,  in- 
testate ;  that  the  said  Mary  Emsley  was  a  bastard,  and  died 
a  widow,  without  having  any  lawful  issue. 

To  this  Samuel  Williams,  by  Richard  Chapman  King,  his 
attorney,  pleaded: — 1.  That  Mary  Emsley,  late  of  Grove 
Road,  etc.,  who  died  on  the  13th  of  August,  1861,  a  widow 
and  intestate,  was   not  a  bastard.     2.  That  the  said  Mary 
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1861.       Emsley  was  the  legitimate  child  of  Samuel  Williams   and 

^'        Mary  his  wife.      3.  That  the  said   last-mentioned   Samuel 

Dtke  (Queen's  Williams  and  the  said  Mary  his  wife  had  issue  one  other 

roctor)      lawful  child  only,  namely,  Samuel  Williams,  who  died  in  the 

Williams,    lifetime  of  the  said  Mary  Emsley,  to  wit,  on  the  day  of , 

IntheGoodsof ,  ,.  .  ., 

Mary  leaving  him  surviving  the  said  Samuel  Williams,  the  defendant, 

Emslby.  Elizabeth   Gotz,  wife  of  —  Gotz,  Abraham  Williams,   and 

Joseph  Williams,  his  natural  and  lawful  and  only  children, 

and  only  next  of  kin. 

This  plea  was  objected  to  by 

Dr,  Spinks,  on  behalf  of  the  Queen's  Proctor :  Such  a  plea 
should  allege  the  time  and  place  of  the  marriage  of  the  parents 
and  the  birth  of  the  respective  persons  after  marriage. 

Dr,  Wambey :  The  plea  is  a  suflScient  traverse  of  the  decla- 
ration, and  a  sufficient  statement  of  the  interest  of  the  party 
claiming  relationship.  Cur.  adv.  vuU. 

Sir  G.  Cresswell  (after  stating  the  declaration  and  plea) : 
This  was  an  application  to  cause  the  defendant  to  set  out  the 
particulars  of  the  marriage;  but  looking  at  the  9th  and  11th 
forms  for  contentious  business  (1857),  which  give  the  de- 
claration and  plea  in  an  interest  cause,  I  think  the  plea  is 
sufficient. 


1862. 

February  25  &  DyKB  (QuCCn's  PrOCtor)  V.  WaLLIS  AND  OTHERS. 

April  16. 

_        ~  Queen^s  Proctor^s  Suit. — Legitimacy. — Practice. 

Dyke  (Queen's 
Proctor) 

V.  The  pedigree  of  parties  claiming  to  be  related  to  a  deceased  intestate, 

"Wallis  and       ^  against  the  Queen's  Proctor's  allegation  of  bastardy,  must  be  set 

VyTHEKS* 
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out,  but  it  is  sufficient  to  aver  that  B.  was  the  legitimate  child  of  A.       1862. 
and  his  lawful  wife,  without  stating  the  time  or  place  of  the  marriage,  Febmarj  25  ft 
or  the  name  of  the  wife,  or  the  date  of  the  birth  of  B.  AprflJUJ. 

This  was  a  question  on  the  pleadings  in  an  interest  suit.  ^^^J^"^'* 
The  declaration  stated  that  Sophia  Bellis,  otherwise  Sophia  9- 

Capell,  late  of  43^  Wobum  Place^  in  the  county  of  Middlesex^      Otubrs. 
died  at  the  said  place  on  the  14th  of  January^  intestate.  That 
the  said  deceased  was  a  bastardy  and  died  a  widow^  without 
leaving  any  issue. 

To  this  Henry  Wallis,  James  Wallis,  and  Mary  Ann  Moir, 
widow,  by  Edward  Lewis  Hooper,  their  attorney,  pleaded  : — 
1.  That  they  deny  that  Sophia  Bellis,  otherwise  Sophia 
Capell,  who  died  on  or  about  the  14th  of  January  last,  the 
deceased  in  this  cause,  was  a  bastard.  2.  That  the  said  de- 
ceased died  intestate,  a  widow,  without  child,  parent,  brother 
or  sister,  uncle  or  aunt,  nephew  or  niece,  cousin  german,  or 
cousin  german  once  removed,  leaving  them,  the  said  Henry 
Wallis,  James  Wallis,  and  Mary  Ann  Moir,  widow,  her  law- 
ful second  cousins  and  next  of  kin. 

Dr.  Spinks  moved  to  amend  the  plea  by  setting  forth  the 
defendant's  pedigree,  so  that  issue  may  be  properly  joined. 

Dr,  Swabey  :  This  is  not  a  suit  between  two  private  persons 
asserting  relationship  to  the  deceased,  but  between  the  Queen's 
Proctor  for  the  Crown,  who  alleges  a  case  of  bastardy,  and 
the  defendants,  who  claim  to  be  related.  In  such  case  the  ^^ 
most  general  evidence  of  relationship  is  sufficient ;  and  in  j 
Siote  V.  Tyndally  2  Sir  G.  Lee,  394  (cited  1  Wms.  Executors, 
379),  Sir  George  Lee  decided  that  it  was  not  necessary  to  set 
out  a  pedigree.  Cur.  adv.  vulL 

Sir  C.  Cresswell  said :  The  case  cited  by  Dr.  Swabey   February  26. 
last  week  is  not  exactly  in  point.     The  Crown  there  denied 
Mr.  Stote's  relationship,  but  did  not  allege  that  the  de- 
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1862.  ceased  was  a  bastard.  The  present  case  seems  to  me  to  de- 
Fe^^^25  &  pgjjj  ui^on  whether  the  assertion  of  bastardy  by  the  Crown  is 

enough  to  throw  the  burden  of  proof  on  the  parties  claim- 

^^^Jcto'rT"'^  ing  as  relations  and  denying  the  bastardy.     I  feel  some  dif- 

*•  ficulty  on  this  point,  and  the  case  must  stand  over  to  see 

Wallis  and      _     _  -.  ,  ,       ,  .     -  _ 

Others,      whether  any  light  can  be  thrown  on  it  from  any  cases  of 

which  the  papers  may  be  found  in  the  registry. 

March  4.  SiB  C.  Cresswell  :  The  Queen^s  Proctor  has  succeeded  in 
finding  a  precedent  exactly  in  point,  showing  that  the  party 
coming  in  and  setting  up  a  claim  against  the  Queen^s  Proctor 
must  state  a  pedigree.  The  plea  must  be  amended  accord- 
ingly. 

The  plea,  as  amended  in  compliance  with  this  order  of  the 
Court,  contained  the  following  additional  paragraphs : — 

3.  That  Thomas  Millist,  by  his  lawful  wife  Mary,  had  In- 
timate issue,  besides  other  children,  two  daughters,  respectively 
named  Ann  and  Sarah. 

4.  That  the  said  Ann  Millist  became  the  lawful  wife  of 
Frank  Capell ;  that  Francis  Godman  Capell  was  the  legitimate 
son  of  the  last-mentioned  marriage;  that  Sophia  Bellis, 
otherwise  Sophia  Capell,  the  deceased  in  the  cause,  was  the 
legitimate  daughter  of  the  said  Francis  Grodman  Capell  by 
his  lawful  wife. 

5.  That  the  said  Sarah  Millist  became  the  lawful  wife  of 
John  Rickemell,  and  had,  besides  other  issue,  a  legitimate 
daughter  named  Mary,  who  became  the  lawful  wife  of  Isaac 
Wallis,  of  which  last-mentioned  marriage  the  said  Henry 
Wallis,  James  Wallis,  and  Mary  Ann  Moir,  the  defendants  in 
this  cause,  are  legitimate  issue. 

Whereupon  the  Queen's  Proctor  gave  notice  of  motion  to 
amend  the  fourth  paragraph  of  the  plea,  by  setting  out  when, 
where,  and  to  whom,  Francis  Godman  Capell,  the  alleged 
father  of  the  deceased,  was  married,  and  the  date  of  the  de- 
ceased's  birth. 
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Dr.  Spinks  moved  the  Court  accordiDgly.  1862. 

•  Febniary  25  & 

April  16. 

Dr,  Swabey,  in  support  of  the  suflSciency  of  the  plea,  re-       

ferring  to  Mayo  v.  Brown,  2  Sir  G.  Lee,  391,  contended  that  ^'''^^^T''' 
the  defendants  were  now  called  upon  to  state  in  plea  more  pre-  v. 

cise  circumstances  and  particulars  than  it  might  be  necessary      others. 
for  them  to  prove  to  establish  the  legitimacy  of  the  deceased. 
The  Queen's  Proctor,  at  least,  could  be  entitled  to  no  privi- 
lege beyond  an  ordinary  suitor.  Cur.  (idv.  vult. 


March  25. 


Sir  C.  Cresswell  :  This  was  a  motion  for  an  order  on  the  April  16. 
defendants  to  amend  their  plea  by  setting  forth  the  particulars 
of  the  pedigree  by  which  they  claimed  to  be  the  second 
cousins  of  Sophia  BelUs,  deceased.  The  Queen's  Proctor  had 
declared  that  Sophia  Bellis,  alias  Capell,  was  a  bastard.  The 
defendants  traversed  that  allegation,  and  in  an  amended  plea 
set  out  a  pedigree  making  Thomas  Millist  the  common  an- 
cestor— alleging  that  he  left  two  daughters,  and  traced  their 
descent  from  one  of  them;  then  averring  that  the  other, 
named  Ann,  married  F.  Capell ;  that  F.  6.  Capell  was  the 
lawful  issue  of  that  marriage ;  and  that  Sophia  Bellis,  alias 
Capell,  was  the  lawful  daughter  of  F.  6.  Capell  and  his  wife. 

The  application  was  that  the  defendants  should  state  when, 
where^  and  to  whom  Francis  Oodman  Capell  was  married, 
and  the  date  of  the  birth  of  the  deceased  Sophia  Bellis,  alias 
Capell.  In  support  of  the  motion,  the  papers  in  a  cause  of 
Her  Majesty's  Proctor  v.  Thorn  and  Walker  were  produced, 
where,  in  an  allegation  brought  in  for  the  defendants,  a  mar- 
riage between  A.  and  B.,  the  parents,  was  averred,  but  no 
precise  time  or  place  was  fixed.  It  was  also  urged  that  the 
Queen's  Proctor,  on  behalf  of  the  Crown,  could  have  no 
motive  for  desiring  to  take  any  unfair  advantage,  and  only 
wished  for  an  opportunity  of  ascertaining  whether  his  claim 
on  behalf  of  the  Crown  was  well  founded,  without  incurring, 
or  causing  the.  defendants  to  incur,  any  unnecessary  expense. 
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1862.       On  the  other  hand^  I  was  referred  to  a  case  in  the  second 

^^iTriZlIf  *  volume  of  Sir  G.  Lee's  Rfeports,  Mayo  v.  Broum,  at  p.  391, 

as  an  authority  justifying  the  general  form  of  plea  used  in 

^'  I  think  that  I  must  treat  the  Queen's  Proctor  in  the  same 

WaLLIS  AND  .  "I      1  ./.      1  1        T 

Others,  manner  as  any  other  suitor^  and  that,  if  the  pleading  would 
be  sufficient  in  answer  to  a  declaration  by  another  suitor,  it 
will  suffice  against  him.  The  case  cited  is  not  precisely  in 
poiiit,  but  much  resembles  this.  Brown  had  taken  adminis- 
tration to  Lady  Mayors  mother.  She  alleged  that  Brown 
was  not  the  lawful  husband  of  the  deceased,  and  cited  him 
to  bring  in  his  administration.  He  denied  that  Lady  Mayo 
was  the  deceased's  legitimate  daughter.  She  propounded 
her  interest,  alleged  that  her  mother  married  Whitgift 
Aylmer,  and  that  she  was  the  issue  of  the  marriage,  but  did 
not  fix  the  factum  of  the  marriage,  nor  the  year  in  which 
it  took  place,  nor  the  year  in  which  she  was  bom,  but 
pleaded  circumstances  from  which  a  marriage  and  her  legiti- 
macy might  be  inferred  ;  and  from  the  evidence  given  Sir  G. 
Lee  pronounced  for  her  interest^  "  notwithstanding  there  was 
"  no  actual  proof  of  the  marriage  of  her  father  and  mother, 
*'  or  of  the  time  of  her  birth."  This  sort  of  pleading  would  not 
now  be  aDowed,  for  it  is  pleading  evidence;  but  the  evidence 
would  be  admissible  to  prove  legitimacy,  and  the  decision  of 
Sir  G..  Lee  is  an  authority  for  saying  that  legitimacy  may  be 
established  by  circumstantial  evidence,  without  actual  proof  of 
the  marriage  of  the  parents  or  the  birth  of  the  issue.  That 
being  so,  I  think  I  cannot  call  upon  the  defendants  to  fix  the 
factum  of  the  marriage,  or  the  time  of  it,  or  of  the  birth  of 
the  issue.  As  at  present  advised,  such  would  have  been  my 
decision  if  the  question  had  been  raised  on  demurrer,  when  it 
might  have  been  questioned  on  appeal ;  but,  on  motion,  cer- 
tainly I  cannot  order  the  defendant  to  amend  his  plea,  as  de- 
sired by  the  Queen's  Proctor.  I  am  not  prepared  to  say  that 
evidence  may  not  be  given  that  would  justify  the  Court  or  a 
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jury  in  finding  that  the  deceased  was  the  legitimate  daughter       1862. 
of  Francis  Godman  Capell,  although  there  may  not  be  actual  ^^'^TriZicf  * 

proof  of  the  factum  of  the  marriage^  or  of  the  time  of  the       

birth  of  the  deceased,  or  of  the  maiden  name  of  her  mother ;  ^'^^^J^^\^'^ 
and,  therefore,  I  think  the  defendants  must  be  allowed  to  v. 

allege,  in  general  terms,  that  the  deceased  was  the  legitimate      Others. 
daughter  of  Francis  Godman  Capell. 

Adverting  to  counts  of  real  actions,  I  may  observe  that  in 
writs  of  right  the  claimant  was  bound  to  show  that  he  was 
heir,  and  how  he  was  heir,  but  marriages  were  not  stated. 
Thus  it  sufficed  to  say  that  from  A.  B.  the  estate  descended 
to  C.  D.,  his  son  and  heir,  and  from  him  to  E.  F.,  his  son 
and  heir,  and  so  forth  (see  Dumsday  v.  Hughes,  3  B.  &  P.  453) . 
I  can  find  no  sufficient  reason  for  requiring  more  in  such 
cases  as  the  present.     The  motion  must  therefore  be  rejected. 


In  the  Goods  of  Charles  Lorimer  (deceased),  on  Motion.        May  20. 


Executors,  acting  and  non-acting — Executor  of  acting  Exe^  In  the  Goods  of 
cutor—20  ^  21   Vict.  c.  77,  s.  79—21  §•  22  net.  c.  95,  ^^i^eI 
S.16. 

On  the  death  of  an  executor,  without  having  either  renounced  or  taken 
probate,  the  executor  of  the  survivor  of  two  acting  executors  becomes 
the  personal  representative  of  the  original  deceased. 

In  this  case  the  deceased  died  in  May,  1844,  leaving  a  will, 
in  which  he  appointed  Thomas  Oliverson,  James  A.  Forshaw 
and  Thomas  Morris  trustees  and  executors,  and  his  wife, 
Hannah  Lorimer,  residuary  legatee  during  widowhood,  with  a 
power  of  appointment  by  will  over  the  whole  estate  and  efiects 
in  the  event  of  her  not  marrying  again.  Probate  was  granted 
by  the  Consistory  Court  of  Chester  in  June,  1844,  to  Forshaw 
and  Morris,  power  being  reserved  to  Oliverson.     Forshaw  and 


472  CASES  IX  THE  COUET  OF  PEOBATE. 

1862.      Morris  acted  under  the  will  and  died,  leaving  part  of  the 

^^^[^'      estate  unadministered.     Morris,  the  survivor  of  the  two,  died 

In  the  Goods  of  ^^  J^ly^  1860,  leaving  a  will,  whereof  he  appointed  certain 

LoKiMER.         executors,  one  of  whom,  George  Marsden,  proved  the  will. 

Thomas  Oliverson  died  in  1861,  having  in  his  lifetime  neither 

renounced  probate  uor  obtained  any  grant  to  be  made  to  him. 

Hannah  Lorimer  died  a  widow,  leaving  a  will  and  codicil, 
whereof  she  appointed  Bailey  and  Chalmers  her  executors  and 
residuary  legatees  in  trust,  who  took  probate  in  1859.  In 
the  will  and  codicil,  Hannah  Lorimer  directed  the  trustees  or 
trustee  for  the  time  being  of  the  will  of  Charles  Lorimer  to 
pay  or  transfer  all  the  property  over  which  she  had  a  power 
of  appointment  by  virtue  of  the  will  of  Charles  Lorimer,  to 
Bailey  and  Chalmers,  her  executors. 

The  unadministered  effects  of  Charles  Lorimer  consisted  of 
a  sum  of  £5405,  standing  to  the  credit  of  his  executors, 
Forshaw  and  Morris,  in  the  Bank  of  Liverpool.  The  bank 
declined  to  pay  the  money  until  a  grant  of  letters  of  adminis- 
tration de  bonis  non  should  be  made,  and  Marsden,  the  exe- 
cutor of  the  surviving  acting  executor  of  Charles  Lorimer^ 
would  take  no  steps  to  compel  the  bank  to  pay  the  money  to 
him,  being  advised  that  he  was  not  the  personal  representative 
of  the  said  Charles  Lorimer. 

The  20  &  21  Vict.  c.  77,  s.  79,  enacts  that  ''Where  any 
''  person,  after  the  commencement  of  this  Act,  renounces  pro- 
"  bate  of  the  will  of  which  he  is  appointed  executor  or  one  of 
*'  the  executors,  the  rights  of  such  person  in  respect  of  the 
''executorship  shall  wholly  cease,  and  the  representation  to 
"  the  testator  and  the  administration  of  his  effects  shall  and 
"  may,  without  any  further  renunciation,  go,  devolve,  and  be 
"  committed  in  like  manner  as  if  such  person  had  not  heefi 
"  appointed  executor.^' 

The  21  &  22  Vict.  c.  95,  s.  16,  enacts  that  "Whenever  an 
"  executor  appointed  in  a  will  survives  the  testator,  but  dies 
"without  having  taken  probate,  and  whenever  an  executor 
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**  named  in  a  will  is  cited  to  take  probate  and  does  not  appear      1862. 
"  to  such  citation^  the  right  of  such  person  in  respect  of  the      ^•y  ^• 
^'  executorship  shall  wholly  cease^  and  the  representation  to  in  the  Gooda  of 
"  the  testator  and  the  administration  of  his  effects  shall  and  ^^^* 
"  may,  without  any  further  renunciation,  go,  devolve,  and  be 
''  committed  in  like  manner  as  if  such  person  had  not  been 
"  appointed  executor/' 

Dr.  Stoabey  now  moved  the  Court  to  grant  letters  of  admi- 
nistration with  the  will  annexed  of  the  unadministered  estate 
of  Charles  Lorimer  to  Bailey  and  Chalmers,  the  executors  of 
Hannah  Lorimer.  The  Court  will  probably  reject  the  motion, 
as  the  case  apparently  cannot  be  distinguished  from  that  of 
The  Goods  of  Robert  Noddings,  2  Swab.  &  Trist.  15,  where  a 
surviving  executor,  to  whom  power  had  been  reserved,  having 
been  cited  and  not  appearing,  the  Court  held  that  the  executor 
of  an  acting  executor  was  the  personal  representative  of  the 
original  testator.  The  present  case  falls  under  another  clause 
of  the  same  16th  section,  but  the  principle  must  be  the  same. 
There  is  an  inaccuracy  in  the  report  of  The  Goods  of  Robert 
Noddings,  where  the  Court  is  reported  to  have  said:  ^'The 
''  executor  of  the  acting  executor  seems  to  be  the  proper  re- 
'^  presentative  of  the  original  testator,  and  the  grant  will  be 
'^  made  accordingly.'*  The  effect  of  that  case  being  that  the 
executor  of  the  acting  executor  is  the  representative  of  the 
original  testator,  no  grant  de  boms  non  was  necessary,  and 
none  in  fact  was  made.  This  inaccuracy  may  have  had  some 
share  in  the  view  taken  by  the  advisers  of  the  Liverpool  Bauk 
in  the  present  case. 

SiK  C.  Cresswell  :  I  see  no  reason  to  doubt  that,  under 
the  sections  of  the  Probate  Acts  referred  to,  the  executor  of 
the  surviving  acting  executor  becomes,  upon  the  death  of  the 
non-acting  executor,  the  personal  representative  of  the  original 
testator.     I  must  reject  this  motion. 

YOL.  II.  2  k 
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1862. 
^/u^^8°^     In  the  Qt)ods  of  Peter  Francis  M'Cabb  (deceased),  on 
—  Motion. 

Id  the  Goods  of 

^^*  Wills  and  Codicils. — Destruction  of  later  Will. — Reference  to 

M'Cabx.  and  Confirmation  of  Testamentary  Papers  by  duly  ^executed 

Letter. 

C.  made  a  will  on  the  SOth  of  April,  1857,  in  which  he  derised  to  H.  a 
freehold  house  for  life,  and  the  residue  of  his  real  and  personal  estate 
to  B.  C,  making  H.  and  B.  C.  executors.  In  September,  1857,  he 
made  a  codicil  "  to  my  last  will  of  the  SOth  of  April,  1857,"  by  which 
he  left  H.  £200  in  addition  to  the  deyise  in  the  will,  and  left  other 
specific  money  legacies.  On  the  13th  of  February,  1858,  he  made 
another  codicil  referring  to  his  will  of  1857,  and  bequeathed  a  lease- 
hold house  and  the  furniture  therein  to  H.,  and  otherwise  confirmed 
his  wilL  On  the  3rd  of  June,  1858,  he  made  a  will  identical  with 
that  of  1857,  except  the  substitution  of  F.  C.  for  B.  C. ;  at  the  same 
time  he  re-executed  the  codicil  of  September,  1857,  which  then  pur- 
ported to  be  a  codicil ''  to  my  last  will,  dated  the  3rd  of  June,  1858." 
On  C.'s  death  in  March,  1862,  the  will  of  April,  1857,  and  the  two 
oodidls  were  found  in  an  envelope  sealed  and  indorsed  by  C, 
"sealed  the  13th  of  June,  1860,  P.  P.  M*C."  The  will  of  1858  was 
not  forthcoming,  though  it  had  been  in  testator's  possession.  There 
was  evidence  tending  to  show  that  before  the  beginning  of  1860 
deceased  intended  to  exclude  F.  C.  and  reinstate  B.  C,  and  that  he 
had  destroyed  the  will  of  1858.  In  June,  1860,  deceased  wrote  a 
letter  to  H.  confirming  what  he  had  already  done  by  will  for  her, 
which  letter  was  signed  by  him  and  attested.  The  Court  granted 
probate  of  the  last  will  of  C,  as  contained  in  the  letter  and  the  papers 
found  in  the  sealed  envelope. 

The  deceased  in  this  case  died  on  the  8th  of  March^  1862^ 
at  Hastings.  After  his  death  an  envelope  was  fonnd  amongst 
his  papers^  sealed  with  his  own  seal^  and  indorsed  as  follows, 
in  his  own  handwriting : — "  Sealed  13th  June^  1860.  P.  F. 
^^'WCJ*  This  envelope  contained  three  testamentary  pa- 
pers:— 

1.  ^'  This  is  the  last  will  and  testament  of  me^  Peter  Francis 
'^  M'Cabe^  late  of  Hastings^  in  the  county  of  Sussex^  but  now 
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'^of  Hawkhurst^  in  the  county  of  Eent^  physician.     In  the      1862. 
"  first  place^  I  direct  all  my  debts^  funeral  and  testamentary    ^y  ^7  and 

'^  expenses  to  be  paid.     And  I  giye  and  devise  all  that  my       

"  messuage  or  tenement,  with  the  buildings  and  appurtenances  p"g^*  ^^*****^^^ 

^'  thereunto  belonging,  situate  and  being  No.  43,  in  Wellington  Francis 

"  Square,  in  the  parish  of  St.  Mary  in  the  Castle,  in  Hastings 

*^  aforesaid,  unto  Hannah  Blake,  my  housekeeper,  for  the  term 

'^  of  her  life,  for  her  own  sole  and  separate  use,  free  from  the 

*'  control,  debts,  or  engagements  of  any  husband  she  may 

"  marry,  she  keeping  the  same  in  good  repair,  and  insuring 

*^  the  same  from  fire.   And,  subject  to  the  said  last-mentioned 

'^  devise,  I  give,  devise,  and  bequeath  all  my  real  and  personal 

'^  estate  whatsoever  unto  and  to  the  use  of  my  nephew,  Wil- 

'^  liam  Bernard  M^Cabe,  his  heirs,  executors,  etc. ;  and  I  ap- 

'^  point  the  said  William  Bernard  M'Cabe  and  Hannah  Blake 

'^  executor  and  executrix  of  this  my  will ;  and  I  hereby  revoke 

"  all  other  wills  by  me  at  any  time  heretofore  made,  and  de- 

'^dare  this  to  be  my  last  will  and  testament.    In  witness 

"whereof  (duly  executed),  30th  April,  1857." 

2.  "  This  is  a  codicil  to  the  last  will  and  testament,  dated 
"the  third  day  of  June,^  one  thousand  eight  hundred  and 
"  fifty-eight,  of  me,  Peter  P.  M'Cabe,  of  Hawkhurst,  in  the 
"  county  of  Kent.  I  give  to  my  faithful  friend  and  house- 
"  keeper,  Hannah  Blake,  in  addition  to  the  disposition  made 
"  in  my  will,  two  hundred  pounds,  as  a  token  of  gratitude  for 
"  her  care  and  attention  to  me  in  various  illnesses.  I  give  to 
"  Margaret  M'Cabe,  widow  of  my  lamented  brother.  Dr.  James 
"  M'Cabe,  fifty  pounds,  and  in  case  of  her  death  to  be  di- 
"  vided  between  those  of  her  sons  most  requiring  it.  I  leave 
"  to  E.  M'Cabe,  son  of  my  late  brother,  Edward  M'Cabe,  fifty 
"  pounds.  I  leave  to  William  Swan,  son  of  the  late  William 
"  Swan,  of  the  Navy  Pay-office,  three  hundred  pounds.  I 
"  leave  to  the  then  parish  priest  of  Arran-quay  Chapel,  for 

^  90th  April,  1857.    This  date  was  erased,  and  the  above  date  inter- 
lined. 

2k2 


476  CASES  m  THE  COHET  OF  PBOBATE. 

1862.      "  the  benefit  of  the  poor  of  his  parish^  fifty  pounds.     In 

M*y  2J  md    €<  witness  my  hand  this*  third  day  of  June,  1858/' 

(Duly  executed  and  re-executed.) 

iSiMR^'**^'  ^^     ^-  "  "^^  *  codicil  to  the  last  will  and  testament  of  me, 

Francis  "Peter  Francis  M^Cabe,  of  Hawkhurst,  in  the  county  of 

M'Cabe. 

"  Kent,  physician.     Whereas,  I  have  by  my  will,  dated  the 

thirtieth  day  of  April,  1857,  given  all  my  personal  estate 
unto  my  nephew,  William  Bernard  M'Cabe,  absolutely ;  and 
whereas  I  have  lately  taken  the  lease  of  a  house  and  pre- 
mises called  Mill-hill  Lodge,  situate  on  the  West  Hill,  in 
the  parish  of  St.  Clement,  in  Hastings,  in  the  county  of 
"  Sussex.     Now  I  hereby  give  and  bequeath  all  my  interest 
"  in  and  to  the  said  premises  and  the  lease  thereof,  and  all 
"  the  furniture  and  household  effects  belonging  to  me  which 
^' shall  be  therein  at  my   decease,   unto  my  housekeeper, 
"  Hannah  Blake,  her  executors,  administrators,  etc.     And  in 
"  all  other  respects  I  confirm  my  said  will,  as  witness  whereof, 
''  etc.,  this  13th  day  of  February,  1858  (duly  executed)." 

From  the  affidavits  of  Hannah  Blake  and  Mr.  Shorter, 
solicitor,  of  Hastings,  the  following  facts  appeared : — 

That  deceased  was  in  the  habit  of  speaking  to  Hannah 
Blake  about  his  affairs,  and  had  from  time  to  time  mentioned 
to  her  the  substance  of  the  above  papers.  That  in  the  early 
part  of  1858,  Francis  Frederick  M'Cabe,  son  of  William 
Bernard  M^Cabe,  mentioned  in  the  above  papers,  visited  the 
deceased  at  Hastings,  soon  after  which  the  deceased  told  Mrs. 
Blake  that  he  intended  to  make  an  alteration  of  his  will  in 
favour  of  the  said  Francis  Frederick  M*Cabe;  that  on  the  3rd 
of  June,  1858,  deceased  called  at  Mr.  Shorter's  office,  and 
produced  the  will,  dated  the  80th  of  April,  1857,  and  Shorter, 
from  his  instructions,  prepared  a  draft  will,  which  was  an 
exact  copy  of  the  will  of  1857,  except  the  substitution  of  the 
names  Francis  Frederick  M^Cabe  for  those  of  William  Ber- 
nard M^Cabe,  as  the  residuary  devisee,  legatee,  and  executor 
• day  of  September,  1857.    Erased  and  interlined  as  above. 
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thereof;  and  a  fresh  will  was  on  that  day  duly  executed  in      1862. 
accordance  with  such   draft;    this  draft  was  kept  by  Mr.    May 27 and 

Shorter,  and  was  now  before  the  Court :  it  revoked  "  all  other       

"  wills  by  me  at  any  time  heretofore  made;"  at  the  same  time  ^^*®^**^  *' 

the  deceased  produced  the  codicil  (paper  No.  2  above),  and  Francis 

requested  Mr.  Shorter  to  witness  there-execution  of  it,  which 

was  accordingly  done ;  the  deceased  then  left  the  ofBce,  taking 

with  him  his  new  will,  the  re-executed  codicil,  and  the  will  of 

April,  1857 ;  no  allusion  was  made  to  the  codicil  of  the  13th 

of  February,  1858. 

In  the  year  1859,  Thomas  Frederick  M^Cabe  again  visited 
deceased,  subsequently  to  which  a  coolness  appeared  to  grow 
up  between  them,  and,  some  time  between  the  month  of  June, 
1859,  and  the  beginning  of  1860,  the  deceased  took  some 
papers  out  of  his  desk,  in  the  presence  of  Mrs.  Blake,  tore  up 
one  about  the  size  of  a  sheet  of  foolscap,  and  threw  the  pieces 
on  the  fire,  saying,  at  the  same  time,  "  I  think  William  Ber- 
"  nard  M'Cabe  will  be  a  better  friend  to  you  than  Francis 
"  Frederick  M'Cabe,  and  he  shall  have  nothing  to  do  with 
*^  you  or  my  property."  In  the  month  of  May,  1861,  the 
deceased  told  Mrs.  Blake  that  he  was  about  to  go  to  Ireland, 
and  that  he  should  write  a  letter  to  her  confirming  his  will. 
Accordingly,  on  the  1st  of  June,  he  handed  to  Mrs.  Blake 
the  following  letter,  in  his  own  handwriting : — "  West  Hill, 
'*  1st  June,  1861. — Dear  Mrs.  Blake, — As  I  contemplate 
*'  taking  a  journey  to  Ireland,  I  don't  wish,  at  my  time  of  life 
^'  and  state  of  health,  leaving  anything  unsettled  that  I  think 
^'  I  ought  to  arrange.  I  have  already  made  a  will,  in  which  I 
"  left  to  your  use  and  perfect  enjoyment  my  fireehold  house 
'^  and  furniture  during  the  full  period  of  your  life.  I  now 
''  write  this  in  confirmation  of  what  I  have  already  done,  to 
''  prove  to  you  that  there  has  not  been  the  least  change  in  my 
'^  intentions  towards  you  since  the  time  of  my  making  my 
^'  will.  I  have  placed  the  deed  of  the  house  in  your  own  keep- 
''  ing.''    Mrs.  Blake  suggested  it  should  be  witnessed  by  two 
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1862.      persons,  or  that  it  would  be  of  no  value ;  the  deceased  on  this 
^7  ^^3*°^    ^®^*  ^^*>  ^^^9  ^  appeared  by  another  aflSdavit,  signed  this  let- 

ter,  which  was  duly  attested  and  subscribed  by  two  witnesses ; 

Pk^r^""*^'"^^^  his  return  he  gave  the  letter  to  Mrs.  Blake,  who  kept  it. 
Francis  After  careful  search,  no  other  testamentary  papers  were  forth- 

coming on  deceased^s  death,  except  the  above. 

A  proxy  of  consent  from  Francis  Frederick  M^Cabe  was 
filed. 


Dr.  Swabey  moved  the  Court  for  probate  of  the  last  will 
and  testament  of  deceased,  as  contained  in  the  letter  of  the 
Ist  of  June,  1861,  the  will  bearing  date  the '30th  of  April, 
1857,  the  re-executed  codicil,  and  the  codicil  of  the  13th  of 
February,  1858.  On  the  facts  proved,  the  letter  of  the  Ist  of 
June,  1861,  must  be  taken  as  referring  to  the  will  of  the  30th  of 
April,  1857,  and  the  case  falls  within  the  principle  laid  down 
by  the  Judicial  Committee  in  Allen  v.  Maddock :  "  When  there 
"  is  a  reference  in  a  duly  executed  testamentary  instrument  to 
"  another  testamentary  instrument  by  such  terms  as  to  make  it 
"  capable  of  identification^  it  is  necessarily  a  subject  for  parol 
'^  evidence,  and  when  the  parol  evidence  sufiSciently  proves  that 
"  in  the  existing  circumstances  there  is  no  doubt  as  to  the  in- 
"  strument,  it  is  no  objection  to  it  that  by  possibility  drcum- 
"  stances  might  have  existed  in  which  the  instrument  referred 
"  to  could  not  have  been  identified.'*  As  to  the  re-executed  co- 
dicil, it  must  be  admitted  that  prtmd  facie  it  is  revoked  by  the 
revocation  of  the  will  to  which  it  describes  itself  to  be  a  codi- 
cil ;  but  from  the  cases  it  would  seem  that  this  presumption 
is  easily  rebutted,  and  there  is  nothing  conclusive  in  the  de- 
scription, "  codicil  to  my  will,  bearing  date  the  3rd  of  June,*' 
etc.  {Tagart  v.  Hooper,  1  Curt.  289 ;  -R.  Hallowell,  deceased, 
4  N.  C.  400;  Clogstoun  v.  Walcott,  5  N.  C.  623.)  Here  the 
re-executed  codicil  is  not,  as  regards  its  contents,  dependent 
on  the  will  to  which  it  professes  to  be  a  codicil ;  an  indepen- 
dent efiect  might  be  given  to  all  its  bequests.    Again^  both 
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papers  were  in  the  custody  of  deceased.    If  there  is  no  direct      1862. 
proof  of  the  destruction  of  the  will  of  the  3rd  of  June,  1858,    ^^JJg"^ 

the  presumption  is  that  it  was  destroyed  by  deceased  animo       

revocandi;  while  the  fact  that  he  carefully  preserved  the  co-  ^^  Goods  of 
dicil  is  beyond  all  doubt.  On  this  view  of  the  slight  nature  of  Fra^ncis 
the  connection  between  the  codicils  and  their  respective  wills, 
it  may  be  more  difficult  to  uphold  the  codicil  of  the  13th  of 
February,  1858 ;  but,  on  principle,  if  ^  codicil  is  so  connected 
with  a  will  that  the  revocation  of  the  will  is  the  revocation  of 
a  codicil,  it  would  seem  that  the  revival  of  the  will  would  be 
the  revival  of  the  codicil.  Here  the  codicil  of  February,  1858, 
would  seem  to  have  been  revoked  by  the  general  clause  of  re- 
vocation in  the  will  of  the  3rd  of  June,  1858,  apart  from  any 
revocation  of  the  will  of  April,  1857.  Cur.  adv.  vuU. 

Sir  C.  Cresswell  :  In  this  case  I  think  it  must  be  taken  j^^^  3 
that  the  will  of  June,  1858,  was  destroyed  by  the  deceased,  with 
intention  of  revoking  it,  at  the  time  when  he  seems  to  have 
had  something  of  a  quarrel  with  the  great-nephew;  and  I 
think  there  is  sufficient  to  show  that  the  will  of  1857,  and  the 
two  codicils,  which  were  found  after  the  deceased's  death,  sealed 
up  in  an  envelope,  were  the  testamentary  papers  which  the 
deceased  intended  to  confirm  by  the  letter  of  the  1st  of  June, 
1861.     Probate  may  therefore  go  as  prayed. 


Thorncroft  and  Clarke  v.  Lashmar.  18^2. 

Minr  28  and 

Testamentary  Papers. — Paper  on  the  face  of  it  not  testamentary.  June  8. 

-Burden  of  proof. -Costs.  Tu^^ott 

__                         -  .            ,          -                 .       ,       ,              ,  ,  ^^^  Clakkb 

Where  a  person  claims  probate  of  a  paper  signed  and  attested,  but  not  9. 

on  the  face  of  it  clearly  testamentary,  the  burden  of  proof  is  on  that  I^^buar. 

person  to  satisfy  the  Court  that  it  was  executed  cmimo  testandi. 
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Where  a  legal  question  fairly  arises  on  the  papers  of  a  deceased  person, 
the  Court  i 
""•  ^-  the  estate. 


May  28  and        the  Court  will  order  the  costs  of  the  losing  party  to  be  paid  out  of 
Jul    " 


^""SIm?      ^^  *^^s  <^^  Thomcroft  and  Clarke  propounded  the  will  and 

V'         codicil,  bearing  date  respectively  on  the  25th  of  January,  I860, 

ASHKAB.     ^^^  ^^^  ^^^^  ^^  j^^^  ^gg^^  ^^  Samuel  Weller,  late  of  Brighton, 

as  the  executors  therein  named. 

Lashmar,  by  his  plea,  admitted  the  validity  of  the  will  and 
codicil,  and  further  alleged  that,  on  the  6th  of  July,  1861,  the 
said  Samuel  Weller,  deceased,  having  an  intention  to  make  a 
second  codicil  to  his  will,  directed  the  said  George  Lashmar 
to  write  on  paper  the  words  and  figures  following,  to  wit : — 
"July  6, 1861.  To  Mr.  George  Lashmar.  I  hereby  offer  you 
"  the  situation  of  collector  and  overseer  of  my  property,  at  a 
"  salary  of  £8.  Ss.  per  week,  with  house-rent  to  the  amount 
"  of  £25  a  year,  and  all  rates  and  taxes  clear.  I  hereby  fur- 
"  ther  wish  that  the  said  G^oi^e  Lashmar  shall  continue  in 
"  the  aforesaid  office  with  the  same  salary  as  aforesaid  after 
"  my  decease,  and  same  allowances.'^  The  plea  further  al- 
leged due  execution  and  capacity  in  the  usual  terms. 

Plaintiffs'  replication  denied  the  due  execution  of  the  paper 
of  July  6  j  denied  that  it  was  a  second  codicil  of  the  will  of 
the  deceased;  denied  that  deceased  intended  the  said  paper 
writing  to  operate  as  a  testamentary  instrument.  Issue  was 
joined  on  the  replication,  and  the  case  was  now  heard  before 
Sir  C.  Cresswell. 

Dr.  Phillimore,  Q.C.,  and  Dr.  JVambey,  for  the  plaintiffs. 

Dr.  Middleton  and  Mr.  Fitzhugh  for  the  defendant. 

Prom  Lashmar's  evidence  it  appeared  that  he  was  Mr.  Wel- 
ler's  son-in-law,  and  for  four  or  five  years  before  his  death  had 
looked  after  and  collected  the  rents  of  certain  leasehold  and 
freehold  houses,  which  were  the  bulk  of  Mr.  Welter's  property, 
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at  a  salary  of  £3.  3*.  per  week,  £25  for  house-rent,  and  his      1862. 
rates  and  taxes  paid.     Lashmar  had  expressed  dissatisfaction    ^y  28  and 

at  the  precariousness  of  the  employment  as  depending  on  Mr.       

Weller's  life,  who  was  towards  eighty  years  of  age.     On  the  ^^^^^^^ 
6th  of  Jnly,  Mr.  Weller  sent  for  him  and  said,  "  I  hear  from  v. 

^'  Mr.  Thomcroft  that  you  are  dissatisfied  with  your  situation. 
"  Mr.  Thomcroft  is  going  to  Mr.  Payne  to  get  another  col- 
"  lector  to  do  it  for  less  money.  I  am  sorry  it  should  go  out 
"  of  the  family ;  go  down  to  Mr.  Thomcroft,  and  tell  him  to 
"  stop  Payne  from  getting  another  person.^'  Lashmar  went 
Oft,  and  in  the  course  of  the  morning  returned  with  the  paper 
of  the  6th  of  July,  written  partly  in  the  handwriting  of  a  clerk 
of  Thomcroft  and  partly  in  his  own,  as  far  as  '^  rates  and  taxes 
''  clear,''  and  told  Mr.  Weller  that  he  had  written  to  Thomcroft, 
accepting  the  situation.  Weller  said, — ''  I  wish  you  to  be  my 
"  collector  when  I  am  gone.  You  have  four  children;  I  should 
*'  be  sorry  to  see  you  out  of  work  at  your  time  of  life.''  Lash- 
mar asked  whether  the  situation  was  to  continue  at  the  same 
salary,  and  on  Welter's  answering,  ''Yes;  just  the  same  as 
"  now,"  Lashmar  added  to  the  paper  the  sentence,  "  I  hereby 
"  further  wish,"  etc.  Miss  Weller,  a  niece,  who  was  present, 
asked  Lashmar  whether  she  was  wanted  as  a  witness.  Lashmar 
said  "  Yes,"  and  that  he  should  like  to  have  a  witness  out  of 
the  house  besides  her.  He  fetched  a  man  named  Barrow,  who 
was  unable  to  read  or  write,  and  ultimately  Mr.  Travis,  an 
innkeeper,  came,  who,  after  some  talk  with  Mr.  Weller,  asked 
him  the  nature  of  the  document,  and  read  it  carefully  over  to 
him.  Mr.  Weller  said  that  was  his  intention :  the  paper  was 
signed  and  attested.  Lashmar  said, — "  I  consider  this  docu* 
"  ment  worth  £1000;"  to  which  Weller  said,—"  I  am  very 
"  glad  of  it;  I  hope  you  will  live  to  enjoy  it  many  years." 

On  cross-examination  it  appeared  that  Lashmar's  previous 
appointment  had  been  noted  in  a  book,  which  note  had  been 
signed  or  witnessed  by  Miss  Weller  and  a  servant-girl  then  in 
the  house,  but  not  signed  by  Mr.  Weller;  that  when  the  will 
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1862.       and  first  codicil  were  read  after  the  funeral^  Lashmar  said 
■^y  ^^^   nothing  about  the  paper  now  propounded  as  second  codidL 

.    Mr.  Travis  confirmed  Lashmar's  evidence  as  to  what  took 

^D  O^^  place  after  he  (Travis)  came  into  the  room. 

9.  On  behalf  of  the  plaintifis,  Mr.  Somers  Clarke,  solicitor^  of 

Brighton,  deposed  that  he  had  acted  as  deceased's  solicitor  for 
several  years  before  his  death ;  that  deceased  first  spoke  to 
him  about  a  will  shortly  before  the  date  of  the  will  of  Janu- 
ary, 1860;  that  in  the  end  of  October,  1861,  deceased  sent  for 
witness  and  told  him  he  wanted  to  make  by  codicil  a  certain 
provision  for  his  niece,  Lucy  Weller.  Witness  said  he  thoug)it 
that  in  the  will  was  a  provision  nearly  to  that  effect,  but  that 
he  would  look  at  his  will  and  let  him  know.  Witness  found 
that  such  a  provision  was  in  the  will,  and  wrote  to  that  effect. 
Witness  had  the  custody  of  the  original  will  and  codicil  of  the 
18th  of  June,  1861,  appointing  him  one  of  his  executors.  In 
October  deceased  said  nothing  about  having  made  another 
testamentary  paper  after  the  13th  of  June,  1861. 

On  this  state  of  facts,  Dr,  Middleton  contended  that  the 
paper  of  the  6th  of  July,  1861,  ought  to  be  included  in  the 
probate.  First,  a  benefit  is  conferred  by  it;  secondly,  the 
benefit  is  dependent  on  the  death  of  the  writer;  thirdly,  it 
was  the  writer's  intention  that  the  paper  should  continue  to 
operate  after  his  death.  {Pas^more  v.  Passmore,  1  Phil.  216.) 
As  to  the  introductory  portion,  either  it  gives  a  direct  benefit 
or  it  does  not.  I  should  contend  that  it  does  not,  that  it  is 
merely  an  offer ;  but  if  the  first  part  must  be  taken  as  confer- 
ring  an  immediate  benefit,  I  rely  on  the  case  of  Doe  dem. 
Cross  V.  Cross,  8  Q.  B.  714,  of  which  the  marginal  note  is; 
"  P.  being  in  India  in  1840,  executed  the  following  instru- 
"  ment,  attested  by  two  witnesses :  '  Know  all  men,  etc.,  that 
'^ '  I  make  E.  my  lawful  attorney  for  me  and  in  my  name,  and 
'' '  to  my  use,  to  ask,  demand,  etc.,  or  receive  the  possession 
"  '  of,  or  produce  of,  or  rents  of  the  freehold  of,  etc. ;  and  I  do 
'' '  empower  her,  the  said  E.,  to  hold  and  retain  all  proceeds  of 
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" '  the  said  property  for  her  own  use  until  I  return  to  England      1862. 

"'and  claim  possession  in  person;   or,  in  the  event  of  my   M»y28and 

" '  death,  I  do  hereby,  in  my  name,  assign  and  deliver  to  the       ■ 

"  *  said  E.  the  sole  claim  to  the  before-mentioned  property,  to  Thowcboit 

*' '  be  held  by  her  during  her  life  and  disposed  of  by  her  as  9. 

" '  she  may  deem  proper  at  the  time  of  her  death.     At  the 

^' '  same  time  I  wish  it  to  be  understood  that  I  claim  all  right 

"'and  title  to  the  said  property  on  my  arrival  in  Great 

"  '  Britain,  when  the  term  of  the  said  E/s  occupancy  shall  be 

'"considered  at  an  end.     In  witness,  etc/     The  instrument 

"  was  acted  on  as  a  power  of  attorney  by  E.    Afterwards  P. 

"  died  in  India,  without  returning  to  Great  Britain,  and  left 

"E.  surviving:  Held,  that  the  instrument  operated  on  P.^s 

"  death  as  a  devise  to  E.'' 

Bt  the  Court  :  In  the  present  case  the  paper  directs  that 
Lashmar  is  to  continue  in  the  same  office ;  it  seems,  therefore, 
important  to  determine  what  the  nature  of  the  office  was. 
Was  it  for  life,  or  durante  bene  plactto  ? 

Dr.  Middleton :  The  extent  and  value  of  the  bequest  may 
be  more  properly  a  question  for  a  court  of  construction. 

Dr,  PhUlimore,  Q.C. :  In  this  case  there  is  nothing  to  show 
that  the  deceased  had  any  intention  of  executing  a  testamentary 
paper.  I  admit  that  no  form  or  special  language  is  necessary, 
if  a  will  was  intended.  Thus  the  language  may  become  of 
importance  in  order  to  ascertain  intention.  This  paper  is  an 
appointment  to  an  office,  to  discharge  certain  duties  and  re- 
ceive a  salary.  There  is  no  gift  or  benefit  apart  from  this 
office;  nothing  on  which  a  paper  in  the  nature  of  a  will  can 
operate.  Whether,  as  an  agreement  or  contract,  it  is  binding 
on  the  executors  to  continue  Lashmar  in  the  office  is  another 
question,  which  cannot  be  decided  in  this  Court. 

Ckir,  adv.  vult. 
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1862.  Sir  C.  Cresswell  :  In  this  case^  in  which  Dr.  Middleton 

^JuM  sT*    asked  me  to  include  in  the  probate  the  letter  of  the  6th  of 

July,  1861,  I  have  looked  at  the  cases  cited,  and  have  con- 

AND  CilwM  sidered  them  with  reference  ^o  the  circumstances  of  the  pre- 
V*  sent  one,  and  I  am  of  opinion  that  it  is  not  a  testamentary 

paper.  When  a  paper  is  not  clearly  testamentary  on  the  &ce 
of  it,  the  burden  of  proof  is  on  those  who  assert  that  the  de- 
ceased intended  it  to  operate  as  a  testamentary  paper.  {Griffin 
and  Amos  v.  Ferrard^  1  Curt.  96 ;  Coventry  v.  Williams^  3  Curt. 
787.)  And  in  Passmore  v.  Passmore,  Sir  John  NichoU  laid 
stress  on  the  intentions  of  the  writer  to  be  gathered  from 
the  instrument  itself.  The  paper  now  before  the  Court  is  not 
testamentary  on  the  face  of  it.  The  appointment  was  to  con- 
tinue after  death  the  same  as  in  the  writer^s  lifetime;  if  it 
commenced  in  his  lifetime,  it  would  not  be  revocable;  that 
there  were  two  witnesses  is  of  no  importance,  for  a  previous 
appointment  had  been  witnessed  in  a  similar  way.  The  case 
odhe  Goods  of  Mundy,  3  Swab.  &  Trist.  119,  which  was  re- 
ferred to»  was  the  case  of  a  death-bed  request  to  take  effect 
after  death.  In  Doe  dem.  Cross  v.  Cross^  the  instrument 
was  clearly  divisible  into  two  parts,  and  the  latter  part  was 
capable  of  taking  effect  as  a  will.  I  pronounce  against  the 
title  of  this  paper  to  probate. 

Dr.  Middleton  asked  for  defendant's  costs  to  be  paid  out  of 
the  estate.  It  was  a  mere  legal  question  arising  from  the  papers 
left  by  the  deceased.    {Pearce  v.  Pearce,  8  N.  C.  150.) 

Sir  C.  Cresswell:  I  think  that  may  be  so. 
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1862. 

Janiutiy  14. 


In  the  Goods  of  Michael  Coubt  (deceased)^  on  Motion. 

In  the  Goods  of 

Will.— Inaccurate  Language.— Probate.  Michael 


Coubt. 


C.  by  will  left  the  rest  of  his  property,  etc., "  unto  my  wife  Betsy  Court 
and  my  son  Michael  Court,  as  whole  and  sole  executrix ;"  and  the 
Court  held  that  the  widow  and  son  were  both  entitled  to  take 
probate. 

In  this  case  the  deceased^  Michael  Courts  left  a  will  con- 
taining  the  following  clause: — "I  leave  the  rest  of  my  pro- 
perty^ farming  utensils^  furniture^  and  all  debts  owing  to  me^ 
nnto  my  wife  Betsy  Courts  and  my  son  Michael  Courts  as 
whole  and  sole  executrix.'' 

Dr.  Spinks  now  moved  the  Court  to  grant  probate  to  the 
widow  and  the  son.  There  can  be  little  doubt  that  it  was  the 
intention  of  the  testator  that  both  the  widow  and  the  son 
should  have  the  grant. 

Sir  C.  Cbesswkll:  I  should  guess  that  he  intended  it. 
The  diificulty  is,  whether  he  has  said  it.  He  does  not  seem 
to  have  understood  the  meaning  of  the  words  he  was  writing. 
He  talks  of  "provoking  all  former  wills/'  instead  of  "re- 
voking." 

Dr.  Spinks:  Omitting  the  word  "executrix,"  the  rest  of 
the  will  would  make  them  executors  according  to  the  tenor. 
He  may  have  thought  executrix  was  the  plural  of  executor. 

Sir  C.  CressweIiL  :  I  think  he  meant  the  two,  and  they 
may  take  probate  conjointly. 
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1863. 

January  16, 
Ratcliffe  and  Anotheb  v.  Barnes. 

RATCLim 

AND  Anothkk  Verdict  of  Jury. — Caveat — Probate. — Costs. 

V. 

ARKX8.  j^  ^^^  ^£  -^^^  though  not  cited  to  see  proceedings,  and  not  having  in- 
tervened, if  in  fact  cognisant  of  a  snit  between  the  executor  of  a  will 
and  other  next  of  kin,  ending  in  the  establishment  of  the  will,  is  oot 
at  liberty  in  any  way  to  oppose  probate  of  such  will  being  taken ; 
and  where,  on  a  verdict,  the  Court  had  pronounced  for  a  will,  and  a 
next  of  kin  so  situated  had  entered  a  caveat,  the  Court  directed  pro- 
bate to  issue  in  spite  of  the  caveat,  and  condemned  the  next  of  kin  in 
costs. 

The  plaintiffs  were  the  executors  of  the  will  of  Joseph 
Barnes;  and  the  defendant^  John  Barnes^  was  the  son  of  the 
said  Joseph  Barnes.  A  sister  of  the  defendant  had  entered  a 
caveat^  and  the  executors  had  propounded  the  will.  Several 
pleas  had  been  pleaded  in  opposition  to  the  will.  Issue  was 
joined  on  those  pleas.  The  issues  were  tried  under  an  order 
of  this  Court  before  Martin,  B.,  and  a  jury  at  the  Liverpool 
assizes,  and  a  verdict  was  returned  in  favour  of  the  will.  An 
application  for  a  new  trial  was  made  and  rejected,  and  the 
Court  had  pronounced  for  the  will. 

The  plaintiffs  then  applied  for  probate,  when  they  were  met 
by  a  caveat  entered  by  the  defendant,  a  brother  of  the  defen- 
dant in  the  previous  suit.  The  plaintiffs  thereupon  filed  an 
act  on  petition,  praying  that  probate  might  pass  notwithstand- 
ing the  caveat,  and  that  the  defendant  might  be  condenmed 
in  costs.  It  was  admitted  that  defendant  was  cognisant  of 
the  former  suit,  and  had  assisted  his  sister  in  the  conduct 
of  it. 

Dr.  Middleton,  for  the  plaintiffs :  According  to  the  prac- 
tice in  the  Prerogative  Court,  when  a  wiU  was  propounded 
by  an  executor,  all  the  next  of  kin  who  were  cognisant  of  the 
proceedings  were  bound  by  the  decree,  whether  they  had  been 
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cited  to  see  the  proceeding  or  not.     {Newell  v.  Weeks,  2  Phill.      1862. 
224;  BeU  v.  Armstrong,  1  Add.  372.)  J«««7 1»- 

Ratclitr 
Dr.  PhUlimare,  Q.C.,  and  Dr.  Spinks  for  the  defendant :  ^»  Anothbe 

The  general  rule  is^  that  next  of  kin  are  not  bounds  unless  Basnis. 
they  have  been  cited  to  see  proceedings ;  and  if  that  rule  is 
not  to  prevail^  there  is  no  use  in  citing  them.  {Colvin  v.  Fraser, 
1  Hagg.  107.)  [Sir  C.  Cresswell  :  Might  not  the  defen- 
dant have  intervened  in  the  first  suit?]  Unquestionably. 
[Sir  C.  Cresswell:  Then  he  had  both  knowledge  of  the 
suit  and  the  opportunity  of  making  himself  a  party  to  it  if  he 
pleased^  and  therefore  he  cannot  have  been  injured.  If  he 
could  not  have  come  in  without  being  invited,  that  would  have 
been  a  different  thing.  If  he  chose  to  keep  out  of  the  suit, 
and  to  fight  it  at  the  expense  of  another  person,  in  order  to 
avoid  liability  to  costs,  he  does  not  now  come  very  gracefully 
before  the  Court.  The  general  principle,  as  I  collect  it,  is 
this,  that  where  a  party  has  had  full  notice,  and  has  had  the 
opportunity  of  availing  himself  of  the  contest,  he  will  be 
bound  by  the  decision.^  That  was  not  a  mere  dictum,  but  the 
express  decision  of  a  very  learned  Judge  (Sir  John  NichoU), 
who  had  much  more  experience  than  I  ever  shall  have  in  such 
cases,  and  I  can  hardly  imagine  a  case  where  the  rule  could 
ever  be  applied,  if  not  in  this  case.]  The  plaintiffs  have  chosen 
to  omit  taking  the  ordinary  precaution  of  citing  all  parties  inter- 
ested to  see  proceedings,  and  they  have  therefore  waived  their 
right  to  object  to  one  of  those  parties  coming  in  now.  By  the 
Probate  Act,  20  &  21  Vict.  c.  77,  ss.  61-8,  it  is  expressly  pro- 
vided that  the  heir-at-law  shall  not  be  bound  unless  dted,  and 
the  same  rule  ought  to  apply  to  the  next  of  kin. 

Sir  C.  Cresswell:  There  is  another  section  (29)  which 
provides  thsit  the  practice  of  the  Prerogative  Court  shall  be 
adopted  by  this  Court,  except  where  it  shall  be  altered  by  that 
1  See  Newell  and  King  v.  Weeks,  2  PhiU.  224. 
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1862.      Act,  or  by  the  rules  and  orders.     It  would  be  splitting  haus 
January  15.    ^  attempt  to  distinguish  this  case  from  the  case  decided  by 
BATcum       Sir  J.  NichoU.      Probate  must  issue  notwithstanding  the 
AND  Another  caveat,  and  the  defendant  must  be  condemned  in  costs. 
Babnss. 


July  8.  {Before  Sib  C.  Cbesswbll,  on  Motion,) 

In  the  Goods  of  In  the  Goods  of  William  Benbow  (deceased). 

WlLLIAX 

Benbow.  JVill, — Codicil. — Citation  of  parties  interested  under. — 

Practice. 

B.  died  on  the  27th  of  March,  1862,  leaying  a  will  dated  the  17th  of  April, 
1860,  whereof  he  appointed  two  executors ;  there  was  also  a  paper  pur- 
porting to  he  a  codicil  dated  the  26th  of  March,  1862.  The  executors, 
believing  this  not  to  be  a  true  codicil  of  the  deceased,  asked  for  a 
citation  on  the  legatees  interested  under  it,  calling  on  them  to  pro- 
pound and  prove  it  if  they  thought  fit  The  Court  refused  to  issue 
this  citation,  but  suggested  that  the  executors  might  proceed  to 
prove  the  will  in  solemn  form,  and  cite  the  next  of  kin  and  the 
legatees  under  the  alleged  codicil  to  see  the  will  proved. 

The  deceased  in  this  case  died  at  Byde^  in  the  Isle  of 
Wight^  on  the  27th  of  March,  1862,  leaving  a  duly  executed 
will  of  the  17th  of  April,  1860,  whereof  Thompson  and  Hess 
were  executors ;  also  a  paper  purporting  to  be  a  codicil  to  his 
will,  the  said  paper  bearing  date  the  26th  of  March,  1862, 
and  disposing  of  the  bulk  of  the  property  in  a  different 
manner  from  the  will.  The  executors  under  the  will  did  not 
believe  this  to  be  a  true  codicil  of  the  deceased,  and  were 
anxious  to  prove  the  will  alone,  and,  to  avoid  any  question 
arising  hereafter,  prayed  a  citation  to  the  legatees  under  the 
codicil,  calling  upon  them  '^  to  propound  and  prove  the  said 
pretended  codicil  in  solemn  form  of  law,  if  they  or  either  of 
them  should  think  it  to  their  interest  so  to  do.  Or  otherwise 
to  show  cause  why  probate  of  the  said  will  only  should  not 
be  granted  to  the  executors  therein-named.^^ 
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Dr.  PhUlimore,  Q.C.,  moved  the  Court  accordingly.  1862. 

Julys. 


Sir  C.  Cresswell  :  For  the  citation  you  ask  there  appears^  Jq  the  Goods  of 
after  careful  search^  to  be  no  precedent  whatever^  and  it^'Jj^^Q^ 
seems  strange  for  the  executors  to  call  on  any  other  person 
to  propound  testamentary  papers.  But  the  executors  may 
proceed  to  prove  the  will  in  solemn  form,  and  cite  the  next  of 
kin  and  the  asserted  legatees  under  the  codicil  to  see  that 
will  proved,  which,  I  suppose,  will  effect  the  same  object. 


In  the  Goods  of  William  Henry  Bernard  (deceased).        April  29  and 

'  M»y  6. 

Affidavit    in   Foreign   Parts, — Description    of   Deponent. —  in  the  Goods  of 

Practice.  William 

Henry 

Where  an  affidarit  sworn  before  a  notary  in  foreign  ports  is  tendered^ 
it  most  appear  that  none  of  the  British  authorities  authorized  by  18 
&  19  Yict.  c.  42,  were  resident  in  sach  place. 

TJnleBs  the  addition  of  the  person  making  an  affidarit  wheresoeyer  is 
inserted,  it  cannot  be  read  in  the  Court  of  Probate. 

Dr.  Spinks  moved  for  a  grant  of  administration  on  pre- 
sumption of  the  death  of  W.  Henry  Bernard. 

Sir  C.  Cresswbll  :  One  of  your  affidavits  is  insufficient. 
It  is  sworn  before  a  notary  in  America,  and  it  does  not  appear 
that  there  is  not  a  British  consul  or  vice-consnl,  etc.,  at  the 
place  where  it  was  sworn.  There  is  also  a  defect  in  another 
of  the  affidavits :  the  description  of  the  deponent  is  not  given 
in  it.     It  must  be  resworn. 

Dr.  Spinks :  I  trust  your  Lordship  will  not  think  it  neces- 
sary that  the  latter  affidavit  should  be  resworn,  as  it  will 
entail  the  delay  and  expense  of  sending  it  to  America.  The 
46th  rule  of  the  rules  for  the  principal  registry  in  non-con- 

VOL.  II.  2  L 
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1862.      tentious  business  is^  ''  The  addition  and  true  place  of  abode  of 

^  May  6*"     "  every  person  making  an  affidavit  is  to  be  inserted  in  it/'  That 

rule  does  not  in  terms  make  an  affidavit,  in  which  the  addition 

WiLUAif     ^  ^^*  ^^  ^^^  deponent  is  not  stated,  inadmissible.     By  the  48th 

Henry  ^^a  "  No  affidavit  will  be  admitted,  etc.,  in  the  jurat  of  which 

Bebnau).  '  .  . 

'^  there  is  an  interlineation  or  erasure.^^    The  difference  in  the 

language  of  these  rules  seems  to  show  that  the  omission  of  the 

addition  etc.  of  the  deponent  is  not  a  fatal  defect  in  the 

affidavit. 


Sib  C.  Cresswell  :  I  will  consider  the  matter. 

Cur.  adv.  vuU. 

May  6.  SiB  C.  Cresswell  uow  said^  although  it  may  sometimes 
seem  very  hard  to  require  that  prescribed  forms  be  adhered 
to,  I  think  it  better  to  adhere  to  them.  The  affidavit  must 
be  resworn. 


\Note.—2\  &  22  Vict.  c.  95,  s.  81,  enacts  that,  "In 
''  where  it  is  necessary  to  obtain  affidavits,  declarations,  or 
"affirmations,  to  be  used  in  the  Court  of  Probate,  from 
"persons  resiaing  in  foreign  parts  out  of  her  Majesty's 
"  dominions,  the  same  may  be  sworn,  declared,  or  affirmed 
"  before  the  persons  empowered  to  administer  oaths,  under 
"  the  Act  of  6  Geo.  IV.  c.  87,  or  under  the  Act  of  18  & 
"  19  Vict.  c.  24 ;  provided  that  in  places  where  there  are  no 
"such  persons  as  are  mentioned  in  the  said  Acts,  such 
"  affidavits,  declarations,  or  affirmations  may  be  made,  de* 
"dared,  or  affirmed  before  any  foreign  local  magistrate  or 
"  other  person  having  authority  to  administer  an  oath.''] 
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1862. 

JulylO,  20, 

and  21. 


(Brfore  Sib  C.  Cbssswbll  cmd  a  Special  Jury,) 

Dyke  (H.  M.  Procuratoe-Genbral)  v.  Williams. 

In  the  Goods  of  Mary  Emsley,  widow  (deceased).  JL*i?E«Lir 

Allegation  of  Bastardy. — Claim  of  relationship. — Burden  of 
Proof — Admissibility  of  Evidence. 

Where  an  issae  ib  raised  hetween  the  Crown  alleging  the  bastardy  of, 
and  parties  claiming  to  be  related  to,  a  deceased  intestate,  the  burden 
of  proof  ia  on  the  parties  setting  up  the  relationship.  In  such  a  case 
evidence  of  declarations  made  by  a  deceased  person,  other  than  the 
deceased  in  the  cause,  is  inadmissible,  unless  the  relationship  is  proved 
aliunde  ;  but  evidence  of  declarations  made  by  the  deceased  in  the 
cause  is  admissible. 

In  this  case  the  Queen^s  Proctor,  on  the  part  of  the  Crown, 
alleged,  in  his  declaration,  that  Mary  Emsley,  late  of  Ghrove 
Road,  Mile  End,  in  the  county  of  Middlesex,  deceased,  died  on 
the  ]3th  of  August,  1860,  intestate.  That  the  said  Mary 
Emsley  was  a  bastard,  and  died  a  widow,  without  leaving  any 
lawful  issue. 

The  defendant,  Samuel  Williams,  pleaded: — 1.  That  Mary 
Emsley,  late  of  Grove  Road,  Mile  End,  in  the  county  of  Mid- 
dlesex, deceased,  who  died  on  the  13th  of  August,  1860,  a 
widow  and  intestate,  was  not  a  bastard.  2.  That  the  said 
defendant  is  the  natural  and  lawful  nephew  of  the  said  Mary 
Emsley,  and  one  of  her  next  of  kin.  3.  That  the  said  Mary 
Emsley  was  the  legitimate  child  of  Samuel  Williams  and 
Mary  his  wife.  4.  That  the  said  last-mentioned  Samuel 
Williams  and  the  said  Mary  his  wife  had  issue  one  other  law- 
ful child  only,  namely,  Samuel  Williams,  who  died  in  the 
lifetime  of  the  said  Mary  Emsley,  to  wit,  on  the  10th  of 
August,  1830,  leaving  him  surviving,  the  said  Samuel  Williams 

the  defendant,  Elizabeth  Gotz,  wife  of Gotz,  Abraham 

Williams,  and  Joseph  Williams,  his  natural  and  lawful  and 
only  children,  and  next  of  kin. 

2  L  2 
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1862.  Issues  joined  and  taken  on  these  pleas  now  came  on  for 

Dec.  17.      trial  by  a  special  jury. 

In  the  Goods  of 

Mabt£hslet.      Mr.  K,  Macaulay,  Q.C.^  Mr.  Boden,  Q.C.^  and  Dr.  Sptnks 

for  the  Crown. 

Mr.  O'Malley,  Q.C.,  Dr.  Wambey,  and  Mr.  Bevir  for  the 
defendants. 

Counsel  for  the  defendants  opened  the  case^  and  called 
witnesses,  and  were  followed  by  counsel  for  the  Crown  who 
examined  witnesses  in  support  of  the  declaration  of  illegi- 
timacy. 

On  the  third  day  counsel  agreed  that  Williams  the  defendant 
had  established  his  case. 

The  following  points  as  to  admissibility  of  evidence  were 
raised  during  the  trial : — 

Samuel  Williams,  the  defendant,  deposed : — "  My  mother 
"  spoke  to  me  about  her  marriage  with  my  father.''  Question, 
"  Did  she  tell  you  when  she  was  married?  " 

Objected  to  by  Mr.  Macatday :  This  is  not  within  the  ex- 
ception as  to  admissibility  of  evidence  of  declarations  made  by 
deceased  persons,  in  matters  of  pedigree.  Here  it  is  proposed 
to  give  a  narrative  of  a  fact ;  but  if  it  were  within  the  excep- 
tion, it  must  be  first  shown  that  the  declaration  was  made  by 
a  member  of  the  family,  which  is  the  very  point  in  dispute 
and  intended  to  be  proved  by  the  question  itself. 

Mr.  (yMalleyy  in  support  of  the  question,  cited  1  Taylor  on 
Evid.  3rd  edit.  528. 

Sir  C.  Cbesswbll  :  I  am  of  opinion  that,  this  being  a  step 
towards  establishing  a  marriage,  which  marriage  must  be  esta- 
•  blishcd  before  the  woman's  declarations  can  be  evidence,  her 
declarations  to  place  herself  in  that  position  arc  inadmisaihle. 
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'  Joseph  Biggs^  a  witness  on  behalf  of  the  Crown^  deposed  to       1862. 
his  knowledge  of  the  deceased,  etc.,  "  she  did  not  say  much     "ind  21.   ' 

to  me  about  her  relations/'     Question,  "  What  did  she  say  to       

you  about  her  relations?"  M.^'^^^' 

Mr.  (yMalley  objected,  referring  to  the  previous  ruling  of 
the  Court. 


SiB  C.  Cresswell:  I  said  that  the  relationship  between 
the  deceased  and  the  person  making  the  declaration  must 
first  be  established.  Here  the  declaration  tendered  was  made 
by  the  deceased  herself.  I  am  of  opinion  that  the. question 
may  be  put. 

Evidence  was  then  received  of  declarations  of  the  deceased 
that  in  talking  of  her  will  she  several  times  said,  "  I  have  no 
'*  one  that  I  care  about,  and  it  will  all  go  to  the  Crown.'' 


Crispin  v,  Doolioni. 


Testamentary  Suit.— Issues.— Mode  of  trial— 20  ^  21  Vict.      1861. 
c.  77.  s.  35.  ^-  ^7' 

Okispin 
The  Court  has  the  power  to  direct  issues  of  fact  to  be  tried  before  ^ 

itself  by  a  jury,  reserving  issues  of  law  arising  out  of  the  pleadings     Doolioni. 

in  the  same  suit  to  be  tried  by  itself  alone. 

This  was  a  testamentary  suit.  The  defendant  was  one  of 
the  surviving  residuary  legatees  under  the  will  of  Henry 
Crispin,  deceased.  The  defendant  claimed  to  oppose  the  will, 
and  in  pursuance  of  an  order  of  Court,  had  filed  a  declaration, 
setting  forth  his  interest  to  be  admitted  so  to  do.  To  this  the 
defendant  had  pleaded. 

By  the  pleadings  several  issues  were  raised.     One  of  them 
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1861.  only  was  a  question  of  fact,  viz.^  whether  the  plaintiff  was  the 
i>ec-  ^7.  natural  son  of  Henry  Crispin ;  the  others  were  questions  of 
law. 


OBISPIIf 
DOQLIOKI. 


Mr.  Hanmetij  for  the  plaintiff,  now  moved  the  Court  to 
order  that  the  issues  should  be  tried  before  the  Court. 

Dr.  SpinkSy  for  the  defendant,  asked  that  the  issue  of  &ct 
might  be  tried  before  the  Court  by  a  special  jury,  and  the 
issues  of  law  before  the  Court  itself. 

Sir  C.  Cbesswell,  after  referring  to  the  20  &  21  Vict, 
c.  77,  s.  85  :— "  It  shall  be  lawful  for  the  Court  of  Probate  to 
"  cause  any  question  of  fact  arising  in  any  suit  or  proceeding 
''  under  this  Act  to  be  tried  by  a  special  or  common  jury  before 
"  the  Court  itself/'  etc.,  directed  that  an  issue,  "  Whether  the 
**  plaintiff  was  the  natural  son  of  Henry  Crispin"  should  be 
tried  by  a  jury  before  the  Court,  and  the  remaining  issues  by 
the  Court. 


1862.      In  the   Ooods  of  Matthew  Cotes  Wyatt  (deceased),  on 
^*»_^8-  Motion. 

^^u^^^^''^Will—Codidl—Mv^^^^     R^erence  in  CodicU.— Revival  of 
CoTKs  Wyatt  prior  fVilL— Alterations.— Probate. 

A.  executed  a  draft  will  in  April,  1847.  In  May,  1847,  he  executed 
an  engrossed  will.  In  September,  1864,  he  executed  a  codicil  pur- 
porting to  be  a  codicil  to  his  last  will  of  April,  1847.  It  was  supposed 
that  he  really  intended  it  to  be  a  codicil  to  the  wiU  of  May,  1847. 
The  draft  will  contained  interlineations  and  cancellations  in  the  tes- 
tator's handwriting  in  ink  and  pencil.  Both  wills  were  in  the  hand 
writing  of  the  same  person,  who  deposed  that  he  copied  the  engrossed 
from  the  draft  will.  The  engrossed  will  agreed  with  the  draft  will 
as  altered  in  ink,  but  not  as  altered  in  pencil : 


CASES  IN  THE  COUBT  OP  PEOBATE.  496 

Probate  decreed  of  the  draft  will  of  April,  1847,  inoluding  the  altera-       1862. 

tions  in  ink,  in  so  for  as  they  agreed  with  the  will  of  May,  1847,     Mareh  18. 

together  with  the  codicil  of  1864,  but  not  those  in  pencil.  

In  the  Goods  of 

Matthew  Cotes  Wyatt  died  on  the  of  8rd  January,  1862,  co^™^^„ 
leaving  three  testamentary  instruments:  namely,  a  will  dated 
April  28,  1847,  with  certain  interlineations  and  cancellations, 
some  in  ink  and  some  in  pencil ;  another  will,  dated  May  8, 
1847 :  and  a  codicil,  purporting  to  be  a  codicil  to  the  will  of 
April  28,  1847,  dated  Sept.  1854,  and  which  was  executed  on 
the  8th  or  9th  of  September  in  that  year.  It  appeared  that 
the  testator  in  the  year  1847  had  requested  a  friend  of  his 
(Mr.  John  Sheringham),  then  a  retired  solicitor,  and  who 
died  in  his  lifetime,  to  prepare  him  a  draft  will,  which  he 
accordingly  did.  On  the  26th  of  April,  1847,  a  copy  of  this 
draft  will  was  made  at  the  office  of  Mr.  Qeorge  Adams,  of  the 
Middle  Temple  Lane,  law-stationer,  by  the  direction  of  the 
testator,  as  appeared  by  an  entry  in  his  books  by  O.  Mac- 
donald,  who  was  then  in  Mr.  Adams's  employ.  This  copy  the 
testator  duly  executed  on  the  28th  of  April,  1847,  in  the  pre- 
sence of  two  of  his  clerks,  Mr.  Thomas  Evitt  and  William 
James  Chambers. 

On  the  3rd  of  May,  1847,  the  will  of  the  28th  of  April 
was  engrossed  at  Mr.  Adams's  office  by  the  direction  of  the 
testator,  and  the  said  6.  Macdonald,  who  made  the  engross- 
ment, stated  on  affidavit  that,  to  the  best  of  his  belief,  he 
copied  the  engrossment  from  the  will  dated  the  28th  of  April, 
1847. 

Upon  a  comparison  of  the  engrossment  with  the  former  will, 
it  appeared  that  it  corresponded  with  the  former  will  as  altered 
by  the  interlineations  and  cancellations  in  ink,  but  not  as 
altered  in  pencil.  It  appeared  by  the  affidavit  of  Mr.  Evitt, 
one  of  the  attesting  witnesses  to  the  first  will,  that  from 
the  manner  in  which  it  was  executed  neither  of  the  attesting 
witnesses  could  see  whether  it  then  contained  any  interlinea- 
tions or  cancellations. 
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1862.  In  September^  1854^  the  testator  executed  a  codicil  written 

March  18.     |)y  himself,  and  commencing  thus : — "  I  write  this  as  a  codicil 

In  the  Goods  of "  ^  ^7  ^^^  ^^^  *°^  testament,  made  in  the  year  1847,  and 

Matthew        u  signed  on  the  28th  of  April  in  that  year,  and  witnessed  by 

"Thomas    Evitt,   of   Champion    Grove,    Camberwell,    and 

"  William  Chambers,   of  No.  30,  Upper   Seymour   Street, 

"  Portman  Square/' 

After  the  death  of  the  testator,  the  codicil  and  engrossed 
will  were  found  in  a  wooden  box,  which  had  generally  been  in 
the  custody  of  his  bankers,  and  the  draft  will  of  the  28th  of 
April,  1847,  was  found  in  a  drawer  wherein  he  kept  draft 
leases,  deeds,  and  agreements.  The  rough  draft  fiN)m  which 
the  first  will  was  copied  could  not  be  found. 

Dr.  Tristram  moved  the  Court  for  probate  of  the  draft 
will  dated  the  28th  of  April,  1847,  as  altered  in  ink,  but 
not  as  altered  in  pencil,  with  the  codicil,  to  be  granted  to 
H.  L.  Sharp  and  W.  Ellis,  two  of  the  executors  named  in  the 
will.  There  might  be  grounds  for  suggesting  that  the  tes- 
tator intended  the  codicil  to  be  a  codicil  to  the  second  will : 
but,  assuming  that  he  made  a  mistake  in  the  reference,  it  was 
so  precise  that  he  apprehended,  after  the  previous  decisions, 
it  would  be  useless  to  ask  the  Court  for  probate  of  the  second 
wiU. 


Sir  C.  Cresswell:  Certainly,  I  could  not  grant  probate 
of  the  second  will.  How  do  you  propose  to  show  that  you 
are  entitled  to  ask  for  probate  of  the  first  wiU  as  altered 
in  ink  ? 

Dr.  Tristram :  Macdonald,  in  whose  handwriting  both  the 
wills  are,  says  that  to  the  best  of  his  belief  he  copied  the  second 
one  irom  the  first  one ;  and,  on  comparing  them,  it  will  be 
found  that  the  second  will  agrees  with  the  first  as  altered  in 
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ink^  but  not  as  altered  in  pencil.   The  alterations  in  ink  must      1862. 

therefore  have  been  made  prior  to  the  8rd  of  May,  1847  (the    March  18. 

date  of  the  execution  of  the  second  'will),  and  so  must  have  j^  tij^  (j^o^  ,,£ 

been  in  existence  when  the  codicil  was  executed  in  1854.  ^  Matthew 

Coles  Wiatt. 

SiK  C.  Cresswell  :  I  will  grant  probate  of  the  draft  will 
of  Apcil  the  28th,  1847,  including  the  alterations  in  ink,  in  so 
fiur  as  they  agree  with  the  engrossed  will  of  the  3rd  of  May, 
1847,  together  with  the  codicil  of  September  1854. 


Lee  Cla&kson  v.  Mxrgaret  Clarkson  and  Others,  and    May  28  and 

Thomas  Clarkson  (Heir-at-law)  intervening.  " 

Lee  Claekson 
TestameTitary    Papers. — Destruction   without   Intention    to  ^^ 

Revoke.— Probate  of  Draft.  CLAi^o^D 

OTHERS  and 

B.  duly  executed  a  will  in  August,  1867 ;  in  July,  1869,  lie  executed      Thomas 
another  will,  purporting  to  revoke  the  will  of  1867  ;  in  a  suit  respect-  (Heir-at-law) 
ing  the  validity  of  the  will  of  1869,  the  Court  of  Probate  pronounced    intejvening. 
against  the  validity  of  such  will.    The  draft  of  the  will  of  1867  was 
then  propounded,  and  it  was  proved  that  after  the  execution  of  the 
will  of  1869,  B.  had  called  for  the  will  of  1867,  and  after  appearing 
to  read  it  had  torn  it  up,  saying,  *'  It  is  of  no  use  now,  I  have  another." 
Most  of  the  above  facts  were  admitted  on  the  record,  and  the  Court 
held  that  there  was  no  proof  of  the  destruction  of  the  will  of  1867 
.  with  intention  to  revoke,  so  as  to  satisfy  1  Yict.  c.  26,  s.  20,  decreed 
probate  of  the  draft  thereof,  and  ordered  the  costs  of  all  parties  to 
be  paid  out  of  the  estate. 

In  this  suit  the  plaintiff^  as  nephew  and  one  of  the  next  of 
kin  of  William  Clarkson,  deceased,  cited  Margaret  Clarkson, 
the  widow,  and  others  interested  as  legatees,  to  propound  the 
draft  of  the  will  of  the  said  William  Clarkson,  bearing  date 
the  28th  of  August,  1857,  if  they  should  think  it  for  their 
interest  so  to  do,  etc. 
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1862 .  The  defendants'  declaration  alleged^  firsts  that  a  will  of  the 

^3^^u^    28th  of  August,  1857,  of  which  Maj^aret  Clarkson  was  an 


executrix,  was  duly  executed,  etc. 


Lee  Clarkson      g.  That  on  the  4th  day  of  July,  1859,  the  said  testator 

Maboahkt    made  and  executed  a  will  of  that  date,  now  remaining  in  the 

OxH^^^andT  registry  of  this  Court,  purporting  to  revoke  thereby  the  said 

Thomas      ^m  of  the  28th  of  August,  1857;  but  the  same  was/iot  in 
Clarkson. 
(Heir-at-law)  fact  thereby  revoked,  inasmuch  as  the  said  will  of  the  4th 

mterYcniiig.     ^^  j^^^  ^g^g^  ^^^  ^^  ^^^  g^^^  ^j.  j^j^^  ^gg^^  y^^  ^  ^^^  ^^ 

this  honourable  Court,  made  in  a  certain  cause  of  Clarkson  v. 
Clarkson  and  Johnson,  pronounced  to  be  null  and  void  in  law. 

3.  That  the  said  testator  a  few  days  after  having  so  in  fact 
executed  the  said  will  of  the  4th  day  of  July,  1859,  verily 
believing  the  said  will  of  the  28th  of  August,  1857,  to  be 
revoked  thereby,  tore  the  said  last-mentioned  will,  and  put  it 
in  the  fire,  and  destroyed  the  same. 

4.  That  the  paper-writing  marked  C«  annexed  to  the  affi- 
davit of  scripts  of  Lee  Clarkson,  made  and  filed  in  the  said 
last-mentioned  cause  of  Clarkson  v.  Clarkson  and  Johnson, 
and  now  remaining  in  the  registry  of  the  Court,  is,  with  the 

^  alterations  in  black  and  red  ink,  the  true  and  original  draft  of 
the  said  will  of  the  said  testator  made  and  executed  on  the 
28th  of  August  1857,  and  that  the  said  will  of  the  28th  of 
August,  1857,  so  as  aforesaid  in  fact  destroyed,  was  a  tran- 
script from  the  said  true  and  original  draft  as  altered  in  black 
and  red  ink. 

The  plaintiffs  plea  admitted  the  truth  of  the  first  and 
second  paragraphs  of  the  declaration ;  joined  issue  on  the 
third  paragraph ;  and  as  to  the  fourth  paragraph  of  the  decla- 
tion,  without  admitting  or  denying  the  averments  therein  con- 
tained, submitted  the  same  to  the  judgment  of  the  Court. 

Thomas  Clarkson,  the  heir-at-law  intervening,  filed  several 
pleas,  and  the  plaintiff*  and  intervener  gave  notice  that  they 
intended  only  to  cross-examine  the  witnesses  produced  by 
defendants. 
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The  case  now  came  on  for  hearing  before  Sir  C.  Cresswell.       1862. 

May  28  and 
June  11. 

Dr.  Deane,  Q.C.,  {Dr.  Tristram  with  him)  for  the  plaintiff      

and  intervener.  Le.Cl.rk8on 

Vm 

Dr.  PhilUmore,  Q.C.,  for  the  defendant.  Maeoabbt 

CliASKSONAMiy 

0THEB8,  and 

The  evidence  given  at  the  hearing  is  suflBciently  stated  in    clakJ^,, 

the  judgment.  Cur.  adv.  vult.  (Heir-at-law) 

interreniDg. 

Sir  C.  Cresswell,  after  referring  to  the  pleadings  as  above  June  il. 
stated,  proceeded  to  say : — This  case  came  on  for  trial  before 
the  Court,  without  a  jury,  on  Wednesday,  May  the  28th,  when 
it  was  proved  by  Mr.  Smith,  the  solicitor  who  prepared  the  will 
of  the  28th  of  August,  1857,  and  his  clerk  who  copied  it  for 
execution,  that  it  was  copied  exactly  from  the  draft  pro- 
pounded. 

The  only  other  witness  examined  was  Margaret  Clarkson, 
widow  of  deceased,  who  gave  the  following  evidence : — "  I  re- 
''  member  the  will  in  question  being  brought  down  a  few  days 
*^  after  the  will  of  1859  was  signed.  He  asked  me  to  go  up- 
*'  stairs  and  fetch  it  down  (it  had  been  in  the  custody  of  wit- 
''  ness).  I  fetched  it  down,  and  gave  it  to  him.  He  said, '  Read 
"  '  it.'  I  said,  '  No ;  put  on  your  glasses,  and  read  it  yourself.' 
'^  He  put  them  on,  and  looked  as  if  he  were  reading  it.  He 
*^  said,  '  It  is  of  no  use  keeping  this  now  I  have  another.'  He 
''  tore  it  in  pieces,  and  put  it  in  the  fire.  After  he  had  burnt 
^'  it,  he  said  no  more  to  me  about  it."  Being  cross-examined, 
she  said, — "  He  made  the  last  will  in  consequence  of  a  quarrel 
''  with  Lee  Clarkson ;  after  that,  he  said  many  times,  that  Lee 
'^  Clarkson  should  have  nothing  from  him.  I  was  always  anx- 
*^  ious  that  he  should  leave  his  own  relations  something.  He 
'*  answered, '  I  never  will ;  they  never  worked  for  it.' "  The 
affidavit  of  scripts,  made  in  the  former  cause,  was  admitted 
by  Dr.  Deane,  and  put  in  evidence  by  the  defendants. 

The  course  taken  by  the  parties  in  pleading,  and  by  their 
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1862.      counsel  as  to  the  production  of  evidence^  has  left  the  Court  in 
May  28  and   a  somewhat  singular  position  with  regard  to  the  question  to 

be  decided.     It  is  admitted  on  the  record  that  the  testator 

LxbClakkson  signed  a  will  in  July,  1859,  and  that  it  purported  to  revoke 

MABOiLKBT    the  will  of  the  28tb  of  August,  1857.     The  ground  on  which 

Othbiks,  and  ^^^  Court  held  the  last  will  to  be  void  is  not  stated,  nor  was 

Thomas  ^jjy  evidence  as  to  the  execution  of  that  will  laid  before  the 
Clarkson         ' 

(Heir-at-law)  Court.    Ko  evidence  was  given  as  to  the  destruction  of  the 

rveoing  ^^  ^^  ^^^^  ^^  ^^^  testator,  save  that  of  the  widow,  who  at 

the  same  time  put  into  the  mouth  of  the  testator  a  reason  for 
destrojring  it.  I  know  not  how  I  can  accept  one  part  of  that 
evidence  and  reject  the  other. 

If  I  reject  the  whole,  there  is  no  proof  that  the  will  of  1857 
was  destroyed  by  the  testator;  if  I  adopt  the  whole,  it  was 
destroyed  by  him,  not  for  the  purpose  of  revoking  it,  but  be- 
cause he  supposed  it  had  been  already  revoked. 

According  to  the  statute  1  Yict.  c.  26,  s.  20,  a  will  may  be 
revoked  by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  with  the  intention  of  revoking  the  same. 
The  act  done  without  the  intention  is  ineffectual.  Here 
the  intention  was  wanting,  for,  according  to  the  evidence,  he 
imagined  that  the  revocation  had  been  already  accomplished ; 
and  because  it  had  been  accomplished,  and  not  for  the  purpose 
of  accomplishing  it,  the  act  of  destruction  was  done.  For  this 
reason  I  pronounce  for  the  draft  propounded ;  but  under  the 
very  peculiar  circumstances  of  the  case,  I  think  that  the  costs 
of  all  parties  should  be  paid  out  of  the  estate. 
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1861. 
Thomas  v.  Crowthkr  (by  Joseph  Howe,  her  Guardian),     n^v.  5  and  19. 


Will, — Issues  directed  to  be  tried  in  a  County  Court. — Juris-      Thomas 
diction  of  a  County  Court  as  to  Costs. — Motion  for  Attach-    CRoirrHEB. 
ment. — Personal  Service  of  Orders.— Practice. 

Where  the  isRues  raised  in  a  suit  for  proving  a  will  in  solemn  form 
have  been  directed  to  be  tried  by  the  Judge  of  a  County  Court,  and 
are  found  by  him  against  the  will,  upon  a  certified  copy  of  his  decree 
beiug  filed  in  the  Principal  Eegistiy,  the  Judge  of  the  Court  of  Pro- 
bate will  pronounce  against  the  will,  and  decide  any  questions  as  to 
costs. 

Where  an  order  has  been  made  for  payment  of  costs,  the  Court  will 
not  grant  an  attachment  for  non-payment  of  them  without  an 
affidavit  of  personal  service  of  the  original  order  on  the  party  to  be 
attached. 

In  this  case  a  paper-writings  purporting  to  be  the  last  will 
and  testament  of  William  Crowther,  late  of  Halifax^  in  the 
county  of  York^  who  died  on  the  30th  of  September^  1846^ 
had  been  proved  in  the  Exchequer  Court  of  York,  in  1850,  by 
the  deceased's  widow  Betty  Carter,  as  the  relict  and  usufruc- 
tuary legatee  for  life,  the  executors  having  renounced.  Betty 
Carter  having  died,  leaving  part  of  the  deceased's  personal 
property  unadministered,  a  caveat  was  entered  on  behalf  of  the 
defendant  Hannah  Crowther,  spinster,  against  issuing  a  grant 
in  respect  of  the  eflfects  of  the  deceased,  which  was  warned  by 
the  plaintiff,  and  an  appearance  was  thereupon  entered  on  behalf 
of  the  defendant,  as  the  lawful  grandchild  and  one  of  the  per- 
sons entitled  in  distribution  to  the  personal  estate  of  the  de- 
ceased. The  defendant  being  a  minor,  the  Judge  on  summons 
directed  this  appearance  to  the  caveat  to  be  amended,  for  the 
purpose  of  an  appearance  being  entered  for  the  defendant  by 
Joseph  Howe,  her  guardian  duly  elected,  which  was  accord- 
ingly done.  The  alleged  will  of  the  deceased  was  propounded 
in  a  declaration  by  Mary  Thomas,  who  was  a  daughter  and 
one  of  the  parties  entitled  to  the  residue,  and  her  husband 
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1861.      William  Thomas^  who  was  one  of  the  attesting  witnesses  to  it. 

Nov.  5  and  19.  To  this  declaration  the  defendant  filed  pleas  denying  (1)'  that 

Thomas      t^®  paper-writing  propounded  was  the  will  of  the  deceased^ 

^     *'*  and  (2)  denying  its  due  execution.     Upon  these  pleas  issue 

was  joined.     The  Judge  directed  the  questions  of  fact  raised 

upon  these  pleadings  to  be  tried  before  the  Judge  of  the 

County  Court  at  Halifax^  in  the  county  of  York^  and  for  that 

purpose  ordered  the  record  and  other  documents  filed  in  the 

cause  to  be  transmitted  to  the  Judge  of  the  said  County 

Court.   The  case  was  tried  by  the  Judge  of  the  County  Court, 

who  pronounced  against  the  will  on  both  issues.     A  certified 

copy  of  the  decree  of  the  Judge  of  the  County  Court  had  been 

filed  in  the  Principal  Registry. 

No?ember  6.       Dr.  Tristram,  on  these  facts,  moved  the  Court  to  pronounce 
against  the  alleged  will,  and  to  condemn  the  plaintiff  and  her 
husband  in  the  costs  of  the  suit.    Application  had  been  made 
to  the  Judge  of  the  County  Court  to  condemn  the  plaintiff  in 
costs.     This  he  declined  to  do,  on  the  ground  that  his  juris- 
diction was  limited  by  section  54  of  the  Probate  Act,  to  the 
issues  transmitted  to  him  to  try,  and  that  any  application  on 
the  question  of  costs  should  therefore  be  made  to  the  Court 
of  Probate.     As  the  plaintiff  had  set  up  a  will  which  was,  by 
the  finding  on  the  first  issue,  a  forged  instrument,  her  husband, 
who  was  joined  with  her  in  the  suit,  and  was  one  of  the  attest- 
ing witnesses  to  it,  must  have  been  cognizant  of  the  firand, 
and  ought  therefore  to  be  condemned  in  the  costs. 

Sir  C.  Cresswell  :  Before  making  any  order  as  to  costs,  I 
will  refer  to  the  Judge  of  the  County  Court  who  tried  the 
case.  Cttr.  adv.  vuli. 

November  19.  SiR  C.  Cresswell  :  I  have  communicated  with  the  Judge 
of  the  County  Court  at  Halifax  on  this  case.  He  has  no  doubt 
that  the  will  was  a  forgery,  and  that  the  plaintiff  and  her  hus- 
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band  knew  it  was  a  forgery.  I  pronounce  against  the  will,  and       1861. 
condemn  them  in  the  costs.  Nov.^Sjmd  19. 

Thomas 
The  defendant's  costs  were  taxed  by  one  of  the  registrars  of   c^o^he*. 
the  Court  of  Probate  at  £39.  Us.  3rf.,  and  the  Judge  made 
an  order  upon  the  plaintiff  Mary  Thomas  to  pay  these  costs 
to  the  defendant's  proctor,  within  seven  days  after  the  date  of 
the  order. 

Dr.  Tristram  moved  for  an  attachment  for  non-payment  of 
these  costs  against  William  Thomas  (as  husband  of  the  plain- 
tiff), on  affidavits  of  non-payment  of  the  costs,  and  of  a.  per- 
sonal demand  on  Mary  Thomas  and  her  husband  William 
Thomas,  for  the  payment  of  the  above  costs  on  or  before  the 
25th  of  March,  and  a  personal  service  of  notice  that  in  the 
event  of  the  costs  not  being  paid  on  or  before  that  day,  the 
Court  would  be  moved  for  an  attachment  against  William 
Thomas,  the  husband  of  the  plaintiff,  for  such  non-payment. 

Sir  C.  Cb£sswell  :  It  does  not  appear  that  the  original 
order  for  the  non-payment  of  these  costs  has  been  personally 
served  on  the  plaintiff  and  her  husband.  Until  this  is  done  I 
cannot  grant  an  attachment. 

The  original  order  was  afterwards  personally  served  upon 
the  plaintiff  Mary  Thomas  and  her  husband  William  Thomas, 
by  showing  it  to  them,  and  leaving  with  each  of  them  a  copy. 

Dr.  Tristram  renewed  the  motion  for  an  attachment  against 
the  husband. 

Sir  C.  Cresswell:  The  husband  is  not  included  in  the 
terms  of  the  order.  The  order  is  for  the  plaintiff  Mary  Thomas 
to  pay  the  cost&  There  is  no  order  for  payment  of  them  on 
William  Thomas,  the  husband,  against  whom  you  ask  an  at- 
tachment. 
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1861.  Dr.  Tristram:  The  suites  entitled  Thomas  v.  Crowther,  as 

Nov.  6  and  19.  j^  ^^^g  commenced  by  Mary  Thomas  alone,  but  the  husband 

Thomas      afterwards  became  a  party  to  it,  as  the  declaration  was  filed 

in  the  joint  names  of  his  wife  and  himself.     He  thereby  must 

be  taken  to  have  sanctioned  and  to  have  made  himself  liable 

for  his  wife^s  acts,  in  attempting  to  establish  the  will. 


Crovther. 


Sir  C.  Cresswell  :  Has  he  had  notice  of  this  motion? 

Dr.  Tristram:  Notice  has  been  given  to  the  plaintiffs^ 
Proctor,  who  filed  the  declaration. 

Sir  C.  Cresswell  :  You  may  take  the  attachment. 


1862. 
February  19. 

White 

V. 

White  and 
Cato. 


(Be/bre  SiB  C.  Cresswell  atuL  a  Special  Jury.) 

White  v.  White  and  Cato. 

Pleading. — Plea  of  undue  Influence. — Plea  of  Fraud.- 
Practice. 


Where  it  is  inteoded  to  invalidate  a  will  on  the  ground  of  fraud,  or  of 
circumstances  tantamount  to  a  charge  of  fraud,  there  should  be  a 
plea  on  the  record  alleging  that  the  execution  of  the  will  has  been 
obtained  by  fraud.  A  plea  of  undue  influence  is  insufficient  to  let  in 
a  charge  of  fraud  against  the  party  propounding  the  will. 

Prances  Ann  White,  the  plaintiff,  and  widow  of  the  deceased, 
propounded  the  will  of  Edward  White,  as  the  sole  executrix 
named  therein.  The  defendants,  who  were  the  daughters  and 
the  only  children  of  the  deceased,  filed  two  pleas  thereto : — 
1st,  That  the  deceased,  at  the  time  of  the  execution  of  the 
will,  was  not  of  sound  mind ;  and  2nd,  That  the  will  was  pro- 
cured from  the  deceased  by  the  undue  influence  of  the  plain* 
tiff,  or  of  other  persons  acting  in  her  and  under  her  directions. 
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Serjeant  Shee,  Dr.  PhilUmore,  Q.C.,  and  Dr.  Tristram,  for      1862. 
the  plaintiff.  rebn»Myl9. 

Whitb 
3/r.  Macanlay,  CtC,  Dr.  Swabey,  and  Mr.  Barrow,  for  the  ^f^^^  ^^^ 
defendants.  Cato. 

The  plaintiff's  witnesses  haying  been  examined^ — 

Mr.  Macaulay,  in  opening  the  case  of  the  defendants  to  the 
yaj,  stated  that  the  deceased^  at  the  date  of  the  will^  was  a 
yeiy  old  man,  with  a  fidling  memory  and  a  mind  subject  to 
fits  of  irritation.  The  plaintiff,  as  he  should  contend,  in  order 
to  induce  the  deceased  to  exclude  the  defendants  from  partici- 
pating in  his  testamentary  bounty,  instilled  into  his  mind 
false  and  delusive  notions  respecting  their  conduct  towards 
him.  The  title-deeds  to  a  portion  of  the  deceased's  property 
had  been  some  time  before  the  date  of  the  will  required  by  the 
defendants  to  enable  them  to  carry  out  an  arrangement,  which 
they  had  undertaken,  for  the  purpose  of  relieving  the  deceased 
from  certain  chaises  upon  his  property.  For  this  purpose  these 
deeds  were  handed  over  to  the  defendants  by  the  plaintiff  her- 
self, in  the  presence  and  with  the  knowledge  of  the  deceased. 
The  circumstances  under  which  they  had  been  handed  over 
ware,  at  the  time  when  he  executed  this  will,  doubtless  for- 
gotten by  the  deceased,  and  he  then  charged  the  defendants 
with  having  stolen  his  title-deed  from  him.  This  fidse  and 
delusive  notion  was  instilled  into  or  fostered  in  his  mind  by 
the  plaintiff.  Again,  shortly  before  his  death  he  had  been 
served  with  a  writ,  as  he  imagined,  at  the  instigation  of  the 
defendants.  The  plaintiff  had  instilled  into  his  mind  the  de- 
lusive notion  that  when  he  was  served  with  this  writ,  he  had 
been  arrested.  His  mind  was  in  such  an  enfeebled  and  irri- 
table state  as  to  make  him  incapable  of  resisting  these  delusive 
notions,  when  pressed  upon  him  by  his  wife,  and  it  was  under 
this  species  of  undue  influence  that  the  will  had  been  executed. 

VOL.  II.  2  H. 
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1862.  Sir  C.  CaEsswELL :  It  occurred  to  me^  during  the  course 

February  19.  of  your  cross-examination^  that  you  intended  to  make  a  case 

'Whits  ^^  fraud  against  the  plaintiff.     There  is  a  plea  of  incapacity, 

,  „    ^'  and  a  plea  of  undue  influence  on  the  record,  but  there  is  no 

^   WHm  AND  ^  ^  '  ^  ^ 

Cato.  plea  of  fraud.  If  you  intend  to  charge  the  plaintiff  with  having 
obtained  the  execution  of  this  will  by  instilling  into  the  mind  of 
the  deceased  false  and  delusive  notions  respecting  the  conduct 
of  the  defendants^  this  is  tantamount  to  a  charge  of  frauds  and 
yon  should  have  placed  on  the  record  a  plea  charging  her  with 
having  obtained  it  by  fraud.  ^  I  am  always  unwilling  to  allow 
justice  to  be  defeated  by  technical  objections,  and  I  will 
therefore,  if  you  ask  me,  give  you  leave  to  amend  the  record 
by  adding  a  plea  of  fraud ;  but  the  amendment  must  be  made 
suliject  to  an  adjournment,  if  desired  by  the  plaintiff,  and  to 
the  defendants  paying  the  costs  of  the  day. 

Mr.  Macaulay,  Q.C.,  said,  if  such  was  the  opinion  of  the 
Court,  he  should  withdraw  the  charge  of  fraud  rather  than 
put  his  clients  to  the  expense  and  inconvenience  of  an  ad- 
journment. 


1860.  In  the  Goods  of  Charles  Willliam  Peck  (deceased). 

March  21. 

andA^ 4.   AdnUnistration.'^Presumption  of  Death.— Immediate  Grant. 

In  the  Goods  of  — Sec.  73  of  Probate  Act. 

Chablks  Wx. 
,-^^  A„  a  bachelor,  who  had  gone  to  Australia,  had  not  been  heard  of  for 
seren  years.  His  father  died  intestate  about  two  years  and  fire 
months  before  the  expiration  of  the  seven  years.  No  personal  re- 
presentation had  been  taken  oat  to  the  father.  It  being  uncertain 
whether  the  deceased  died  before  or  after  his  father,  the  Court 
granted  administration  of  his  effects  to  his  sister  as  one  of  his  nect 
of  kin,  under  the  73rd  section  of  the  Probate  Act. 

^  See  Boyse  v.  Eossborough,  6  House  of  Lords  Cases,  2. 
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Charles  WiUiam  Peck  left  England  in  1849,  for  California ;       1860. 

from  thence  he  went  to  the  Sandwich  Islands,  and  subse-     ^^^f^ 

'  and  April  4. 

quently  to  Australia.    From  each  of  these  places  he  oommu-       

nicated  by  letter  with  his  fether.  The  last  letter  received  from  caSlS^if 

him  by  his  father  was  dated  ^^  Port  Adelaide.  South  Australia,        Peck 

(deoeaaed). 
Sept.  15,  1852."     Since  the  receipt  of  this  letter  his  family 

had  received  no  tidings  whatever  of  him.  Letters  had  been 
written  to  him  by  his  father  and  sister,  addressed  to  Port 
Adelaide,  which  had  been  returned  to  them  indorsed  "  un- 
claimed advertised  letters  ;'^  inquiries  had  also  been  made  for 
him  in  Australia  without  result. 

The  deceased's  father  died  on  the  4th  of  April,  1857, 
intestate,  and  the  deceased  himself  was  believed  to  have  died 
unmarried. 


Maididl. 


Dr,  Stvabey  moved  for  a  grant  of  administration  to  the 
personal  effects  of  the  deceased,  to  be  made  to  Isabella  Frances 
Peck,  as  his  sister  and  one  of  his  next  of  kin,  and  to  permit 
her  to  make  oath  that  he  had  died  in  or  since  1852. 

SiE  C.  Crasswell:  Has  any  representation  been  taken 
out  to  the  father? 

Dr.  Swabey :  I  am  instructed  that  none  has  been  taken  out. 

Sir  C.  Cresswell  :  The  presumption  is  that  Charles  W. 
Peck  was  dead  at  the  end  of  the  seven  years  from  the  time 
when  he  was  last  heard  of.  But  the  difficulty  you  have  to 
contend  with  is,  that  there  is  no  legal  presumption  as  to  the 
date  of  his  death.  He  may  have  died  at  any  time  within  the 
seven  years,  and  his  fiEtther  may  have  survived  him ;  and  if  his 
feither  survived  him,  his  representatives  would  be  entitled  to 
the  grant.  If  there  is  any  personal  representative  of  the 
father,  and  his  consent  to  the  grant  is  obtained,  the  difficulty 
will  be  removed.    There  should  be  an  affidavit  as  to  whether 

2  M  2 
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1860.      there  is  or  is  not  any  personal  representative  of  the  &ther : 
March  21     if  there  is^  notice  of  this  application  should  be  given  to  him  ; 

*    if  there  is  not,  the  only  way  of  getting  out  of  the  difficulty 

In  the  Goods  of  ^ill  be  by  making  the  grant  under  the  73rd  section  of  the 
Peck       Probate  Act. 


(deceased). 
April  4. 


Dr.  Swabey  renewed  the  motion,  upon  an  affidavit  that  no 
personal  representation  had  been  taken  out  to  the  father  of 
the  deceased,  and  that  the  deceased  himself  had  died  in- 
testate. 

Sir  C.  Cresswbll:  As  there  is  no  means  of  deciding 
whether  the  deceased  died  before  or  after  his  father,  I  think 
it  is  a  case  in  which  I  may  cut  the  knot  by  having  recourse  to 
the  73rd  section  of  the  Probate  Act.  I  will  make  the  grant 
under  that  section. 


1861.  In  the  Goods  of  William  Georgb  Smith  (deceased). 

December  17. 

Administration. — Presumption  of  Death. — Grant  of  AdmifM- 

^  WiL^°'     ^^^^^  ^^  Mother  of  Deceased  under  the  73rd  section  of 

Gboroe  the  Probate  Act. 

Smith 

(deceased),  -^yj^gn  jJjq  father  of  the  deceased  had  deserted  his  wife  twelye  yesra 
ago  and  gone  to  Australia,  and  had  not  been  heard  of  for  seyen 
years,  the  Court  refused  to  presume  that  he  had  died  at  any  giyen 
period  within  the  seven  years.  But,  under  the  circumstances,  granted 
administration  of  the  effects  of  his  son,  who  had  died  within  the  secren 
years,  to  the  mother,  under  the  73rd  section  of  the  Probate  Act,  with- 
out requiring  her  first  to  take  out  administration  to  the  father. 

William  George  Smithy  a  master  mariner^  died  on  the  7th 
of  August,  1858,  at  Hongkong,  a  bachelor  and  intestate. 
He  had  been  absent  from  England  since  1852,  the  year  in 
which  he  obtained  his  majority.    By  the  will  of  his  ande 
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Joseph  Sladen,  who  died  in  August^  1855,  he  was  entitled  to       1861. 
a  legacy  of  £100,  which,  in  consequence  of  his  prolonged  ^^®<*™^  17» 
absence  from  thid  country,  had  never  been  received  by  him.  in  the  Goods  of 
William  Geoi^  Smith  left  his  natural  and  lawful  mother,     ^q^^ 
Eatherine  Smith,  and  one  sister,  Eatherine  Anna  Smith,  him       ^^^^ 

(deceased), 
surviving,  the  only  persons  supposed  to  be  interested  in  his 

personal   estate.      His  father,  William   Sladen  Smith,  left 

England  in  1849  for  Australia.     From  the  time  of  his  arrival 

in  Australia  up  to  the  year  1854,  he  kept  up  an  occasional 

communication  by  letter  with  his  wife  in  this  country.     She 

received  her  last  letter  from  him  on  or  about  the  14th  of 

October,  1854,  which  was  in  the  following  terms : — 

"  Sanunda,  July  9th,  1854- 
"  Dear  Eatherine, — It  is  now  July  9th,  and  I  have  received 
''  no  letter  or  intimation  from  Captain  Thomas,  of  Port 
"  Adelaide,  of  any  parcel  or  otherwise.  I  forbear  to  express 
"  any  more  my  feelings  on  my  sad  and  heartbroken  state. 
"  I  have  been  very  very  ill,  and  have  been  staying  a  week 
"  with  a  friend  of  one  of  my  digging  companions,  a  German, 
''  from  Hoktein,  but  return  to  the  north  to-morrow ;  am 
''  afraid  I  shall  be  obliged  to  leave,  as,  from  continued  ex- 
"  dtement  of  mind,  and  being  in  a  state  of  deep  melancholy, 
*'  I  feel  getting  worse — I  cannot  get  rid  of  dysentery.  If 
*'  I  do,  I  shall  go  at  once  to  the  diggings  again  and  join  my 
"  friends,  that  is  to  say,  if  I  am  able ;  if  not,  I  shall  leave 
''for  Itome,  so  that,  my  movements  being  uncertain,  do  not 
"  write  to  me  after  the  receipt  of  this,  as  I  may  pass  the 
"  letter  at  sea.  I  have  made  up  my  mind,  should  I  reach 
''  England  in  safety,  not  to  know,  see,  or  have  any  communi- 
"  cation  or  connection  whatever  with  any  one  whom  I  formerly 
"  knew*  No,  nor  will  it  be  for  long,  should  I  be  spared,  that 
''  I  will  breathe  the  atmosphere  of  that  polluted  city,  where 
''  dwell  those  who  foully  and  cruelly  and  cowardly  slandered 
'<  me  behind  my  back.    I  have  nothing  more  to  say,  finding 
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1861.      '^  it  useless  to  repeat  my  wislies.     1  am  still  your  affectionate 
December  17.   "husband, 

la  the  Goods  of 

oioKOT  "  P.S.— From  the  Hill  River  Close,  I  sent  letters  during 
Smith  "  the  months  of  February,  March,  April,  and  May.  I  wrote 
•^'®"®  /'  t€  ^  yQ^^  Lewis,  and  Atkin,  all  to  the  care  of  Lethbridge  and 
"  Mackrell,  not  knowing  your  address.  I  posted  a  newspaper 
*'  yesterday,  dated  July  1st,  and  shall  post  another  next 
"  Saturday ;  but  when  you  receive  this  letter,  write  no  more, 
"  as  most  likely  I  shall  be  on  my  way  home.'' 

Since  the  receipt  of  this  letter  she  had  never  heard  firom 
nor  been  able  to  obtain  any  information  concerning  him. 
She  had  written  in  1860  to  a  Mr.  Joseph  Martyn,  a  solicitor, 
practising  at  Geelong,  in  the  colony  of  Victoria,  who  was  an 
intimate  friend  of  her  husband,  and  received  from  him  a 
statutory  declaration  to  the  effect  that  he  last  saw  him  in 
1852  j  that  he  was  then  leading  a  dissipated  and  vagrant  life ; 
that  he  had  heard  nothing  of  him  since,  although  he  had 
made  numerous  inquiries  for  him. 

Dr.  Tristram  moved  the  Court ''  to  decree  letters  of  adminis- 
'^  tration  to  the  effects  of  William  George  Smith,  to  be  granted 
*'  to  Mrs.  Eatherine  Smith,  his  natural  and  lawful  mother  and 
''  next  of  kin.''  The  only  difficulty  was  in  passing  over  the 
father,  who  was  entitled  to  the  property  and  grant,  if  he  was 
living  on  the  7th  of  August,  1858,  when  the  deceased  died. 
It  was  now  upwards  of  seven  years  since  he  had  been  heard 
of.  The  statement  in  his  last  letter,  that  he  was  suffering  from 
dysentery ;  that  he  felt  he  was  getting  worse ;  that  if  he  did 
not  get  better  he  should  leave  for  England — coupled  with  the 
fact  that  no  further  tidings  had  been  received  from  him, — was 
evidence  sufficient  to  lead  to  the  presumption  that  he  had 
died  before  his  son.  {In  the  Goods  of  Elizabeth  How^  1  Swab. 
&  Trist.  53).    But  if  the  evidence  was  insufficient  for  this 
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purpose^  the  grant  might  be  m'l^e  to  the  mother  under  the      1861. 
73rd  section  of  the  Probate  Act.     {In  the  Goods  of  Charles  l>eccmbcr  17. 

William  Peck,  deceased:  see  ante,  506.)  In  the  Goods  of 

William 

Sir  C.  Cresswell  :  The  evidence^  I  think^  is  not  sufficient       smith 
to  entitle  me  to  presume  that  the  husband  died  before  the    (^**^*« 
son.      From  some  curious  expressions  used  by  him  in  the 
letter^  it  is  possible  that  he  may  have  had  reasons  for  not 
writing  again  to  his  wife.     You  may^  however^  take  the  grant 
under  the  73rd  section  of  the  Probate  Act. 


SIS 


CASES 


IV  THE 


COURT  FOR  DIVORCE  AND  MATRIMONIAL  CAUSES. 


1861.  WooDGATE  (Committee  of  Taylor)  v.  Taylor. 

June  7. 

Judicial  Separation. — Suit  by  the  Committee  of  a  Lunatic. 


WOODGATS 

V. 


Tatlok.      ^^®  committee  of  a  lunatic  may  maintain  a  suit  for  judicial  separation 
on  the  ground  of  the  adultery  of  the  wife  of  a  limatic. 

This  was  a  petition  by  Francis  Woodgate,  the  committee  of 
the  person  and  estate  of  Skinner  Taylor^  a  person  of  unsomid 
mind^  on  behalf  of  the  said  Skinner  Taylor^  praying  for  a  ju- 
dicial separation  on  the  ground  of  the  adultery  of  Ann  Jenner 
Taylor,  the  wife  of  the  said  Skinner  Taylor. 

The  petition  alleged  a  marriage  on  the  10th  of  July,  1847, 
and  cohabitation ;  that  by  an  inquisition  taken  on  the  12th 
of  May,  1854,  and  which  inquisition  was  duly  enrolled  of  re- 
cord, the  said  Skinner  Taylor  was  found  to  be  a  person  of  un- 
sound mind,  so  that  he  was  not  sufficient  for  the  government 
of  himself,  his  manors,  messuages,  lands,  tenements,  goods,  and 
chattels.  That  the  said  inquisition  had  never  been  traversed, 
and  that  the  said  Skinner  Taylor  continued  to  be  and  still  was 
a  person  of  unsound  mind.  That  by  an  order  of  the  Lords  Jus- 
tices, dated  the  27th  of  May,  1859,  the  petitioner  was  appointed 
and  had  become  and  continued  and  still  was,  sole  committee 
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of  the  person  and  estate  of  the  said  Skinner  Taylor.  The  pe- 
tition then  alleged  that  the  respondent  had^  in  1857, 1858,  and 
1859,  committed  adultery  with  H.  Knapman ;  and  that  by  an 
order  of  the  Lords  Justices,  dated  the  2nd  of  March,  1860,  it 
was  ordered  that  the  petitioner  should  be  at  liberty  to  take 
steps  to  obtain  a  decree  of  judicial  separation  between  the  said 
Skinner  Taylor  and  Ann  Jenner  Taylor. 
The  respondent  in  her  answer  denied  the  adultery. 


1861. 
June  7« 


WOODOATE 
V. 

Tatlok. 


The  issue  raised  was  tried  before  the  Judge  Ordinary  by  a 
jury.  The  jury  found  that  the  respondent  had  been  guilty  of 
adultery,  and  the  Judge  Ordinary  pronounced  a  decree  of  ju- 
dicial separation. 

Afr.  Hawkins,  Q.C.,  and  Mr.  Archibald  for  the  petitioner. 

Dr.  PhiUimore,  Q.C.,  and  Mr.  D.  D.  Keane  for  the  re- 
spondent. 


June  8. 


Hitchcock  t;.  Hitchcock. 


Jane  12. 


Practice.— Dismissing  Petition  after  verdict  of  jury.— Rule  45.    H^hcoce 

Hitchcock. 
When  a  verdict  has  been  found  for  the  respondent,  the  Court  will  not 

dismiss  the  petition  until  the  month  allowed  by  the  rules  for  moving 

for  a  new  trial  has  elapsed. 

This  was  a  suit  by  a  wife  for  dissolution  of  marriage  on  the 
ground  of  adultery  and  cruelty. 

The  respondent  denied  these  charges,  and  the  issues  so 
raised  were  tried  before  the  Judge  Ordinary,  by  a  jury,  on  the 
23rd  of  May,  1861,  when  the  jury  found  both  issues  in  favour 
of  the  respondent. 

Dr.  Spinks,  on  behalf  of  the  respondent,  now  moved  that 
the  petition  should  be  dismissed. 


5U 
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1861. 

June  12. 


Dr.  Swabey  contrh :  The  application  is  premature^  for  the 
petitioner  may^  under  the  45th  rule^  move  for  a  new  trial  at 
Hitchcock   ^^1  ^i™^  within  a  month  from  the  day  on  which  the  cause 
was  tried.     Until  that  period  has  elapsed,  the  petition  ought 
not  to  be  dismissed. 


V, 
HiTCHCOOK. 


The  Judge  Ordinary  :  I  think,  if  the  petition  were  dis- 
missed, that  a  new  trial' could  not  afterwards  be  granted,  and 
therefore,  until  the  time  allowed  by  the  rule  for  moving  for  a 
new  trial  has  elapsed,  the  petition  ought  not  to  be  dismissed. 

Motion  rejected. 


Jul/  25. 
Hekwobth 

9. 
HKtYrOBTH. 


Hepworth  17.  Hepworth. 

Practice. — Postpomng  TVial. — Notice  of  Motion. 

The  Court  will  not  postpone  the  trial  of  a  cause  on  the  application  of 
one  of  the  parties,  if  no  notice  of  the  motion  has  been  given  to  the 
other  party. 

This  was  a  suit  by  a  wife  for  dissolution  of  marriage.  Issue 
had  been  joined,  and  the  case  had  been  set  down  for  trial  by 
a  jury. 

Dr.  JVambey,  on  behalf  of  the  petitioner,  now  asked  that 
the  cause  might  be  placed  at  the  bottom  of  the  list. 

The  Judge  Ordinary  :  Notice  of  the  motion  has  not  been 
given  to  the  husband ;  I  must  therefore  reject  it.  I  cannot 
postpone  the  trial  of  the  cause  on  an  ex  parte  application. 

Motion  refected. 


AND  MATEIMONIAL  CAUSES.  €15 

1861. 
Hill  v.  Hill  and  Wood.  JqIj  85.  . 

Practice. — Dismissing  Petition  after  Verdict. — Rule  45.  Hiix 

A  motion  to  dismiss  a  petition  after  a  verdict  for  the  respondent  should       ^^<^^ 
be  supported  by  an  affidavit  that  no  application  for  a  new  trial  has 
been  lodged  in  the  registry. 

This  was  a  suit  for  dissolution  of  marriage  by  reason  of  the 
wife's  adultery. 

The  respondent  and  co-respondent  filed  answers  denying 
the  adultery. 

The  issues  raised  were^  on  the  17th  and  18th  of  June,  1861^ 
tried  before  the  Judge  Ordinary  by  a  jury,  who  found  them 
against  the  petitioner. 

Mr.  Hannen,  on  behalf  of  the  respondent,  now  moved  the 
Ck)urt  to  dismiss  the  petition. 

The  Judge  Ordinaby:  An  affidavit  has  not  been  filed 
that  no  application  for  a  new  trial  has  been  lodged  in  the  re- 
gistry. Without  such  an  affidavit  I  cannot  dismiss  the  pe- 
tition. 


Shaw  v.  Shaw.  November  12. 

Wife's  Petition  on  ground  of  cruelty. — Husbands  Answer. —       shaw 
Justification  for  his  using  force. — Pleading.  g^^^^ 

Where,  in  answer  to  the  wife's  petition  on  the  ground  of  omeltyi  the 
husband  aUeges  such  conduct  on  the  part  of  the  wife  as  justified  him 
in  the  use  of  force,  the  answer  shotdd  state  generally  the  nature  of 
the  wife's  conduct,  but  need  not  go  into  dates  or  other  particulars. 

This  was  the  wife^s  petition  for  a  judicial  separation,  on  the 
ground  of  cruelty.  The  husband  filed  an  answer,  the  second 
paragraph  of  which  was  as  follows : — "  Respondent  further 
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1861.      '^  saith  that  if  at  any  time  he  had  used  any  force  whatever 

November  12.  a  towards  the  said  Jane  Sabina  Shaw  (the  petitioner),  such 

S„^^       '^  force  was  rendered  necessary  by  the  conduct  of  the  said  Jane 

„  ••  "  Sabina  Shaw  herself/' 

Shaw. 

Mr.  H.  Bullar  now  moved  for  an  order  that  the  answer 
should  be  reformed,  by  stating  the  nature  and  description  of 
the  wife's  conduct  referred  to  in  the  second  paragraph,  with 
dates  and  other  particulars.  As  it  stands,  the  answer  simply 
amounts  to  a  plea,  **  I  was  justified  in  what  I  did/'  That  is 
not  sufficient. 

Dr.  Spinks  contrh :  The  respondent  is  not  bound  to  furnish 
dates  and  other  particulars.  The  conduct  referred  to  in  the 
second  paragraph  is  conduct  at  the  time  when  he  is  charged 
to  have  been  guilty  of  cruelty.  No  evidence  can  be  given  by 
the  respondent  of  the  wife's  conduct  on  any  other  occasion. 
As  to  the  nature  of  the  wife's  conduct,  habits  of  provocation 
and  exaggeration  may  be  pleaded  generally  in  answer  to  a 
charge  of  cruelty.  [WalUcourt  v.  Walhcourt,  5  Notes  of 
Cases,  121.) 

The  Judge  Ordinary:  The  respondent  is  not  bound  to 
give  the  dates  and  other  particulars.  He  can  give  evidence  of 
the  wife's  conduct  on  such  occasions  only  as  the  wife  proves  vio- 
lence to  have  been  used  by  him,  and  she  must  know  what  she 
is  going  to  prove.  She  has  therefore  ample  notice  of  the  oc- 
casions on  which  she  will  be  called  upon  to  explain  her  own 
conduct. 

As  to  the  nature  and  description  of  the  petitioner's  con- 
duct, I  think  that  she  will  sufier  no  inconvenience  from  a 
general  statement  in  the  answer,  that  the  husband  was  justi- 
fied in  what  he  did  by  her  conduct  on  those  occasions,  pro- 
vided he  alleges  generally,  without  going  into  particulars, 
what  her  conduct  was.    But  he  should  sileg^  such  conduct  or 
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matters  as,  if  proved,  would  justify  violence.    At  present  it  is      1861. 
impossible  to  say  what  is  the  nature  of  the  conduct  to  which  Novemlicr  12. 
he  refers.    It  may  be  conduct,  e.  g.  drunkenness  or  insolence,        shaw 
that  would  afford  no  justification  for  his  using  force,  and  such 
as,  if  pleaded  for  that  purpose,  would  make  the  plea  bad  on 
the  face  of  it ;  or  it  may  be  conduct  that  would  afford  him  a 
justification.    The  answer  must  be  reformed  to  that  extent, 
but  not  beyond. 


V. 

Shaw. 


Shaw  v.  Shaw.  December  17. 

Intimidation  of  Witnesses. — Contempt  of  Court. 

The  use  of  threatening  language  to  a  person  who  is  likely  to  be  a  wit- 
ness in  a  suit,  with  intention  of  preventing  that  person  from  coming 
forward  to  give  evidence,  is  a  contempt  of  Coart. 

This  was  another  application  made  by  the  wife  in  the 
above  case. 

Mr.  H.  Bullary  on  behalf  of  the  petitioner,  moved  for  a  rule 
calling  on  the  respondent  to  show  cause  why  he  should  not  be 
committed  to  prison,  or  otherwise  dealt  with  according  to  law, 
for  contempt  of  Court,  in  intimidating  Maria  Dowman,  and 
sending  an  offensive  letter  to  Mrs.  Stewart,  for  the  purpose 
of  preventing  them  firom  giving  evidence  as  witnesses  io  the 
cause,  and  why  the  respondent,  at  the  time  of  showing  cause, 
should  not  attend  the  Court  in  person. 

From  the  affidavit  of  Maria  Dowman,  it  appeared  that  she 
had  been  in  the  service  of  Mr.  Shaw  from  August  till  Decem- 
ber, 1860 ;  that  she  had  witnessed  many  acts  of  cruelty  on 
the  part  of  Mr.  Shaw  towards  Mrs.  Shaw,  and  given  full  de- 
tails thereof  to  Mrs.  Shaw's  proctors,  and  had  been  informed 
by  them  that  she  would  be  called  to  give  evidence  on  behalf  of 
Mrs*  Shaw  at  the  hearing.   That  on  November  26,  1861,  Mr. 
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il861.  Shaw  called  at  her  master's  residence,  and  insisted  upon  seeing 
December  17.  her;  that  he  said,  ''What  have  you  got  to  say  about  me?" 
Shaw  <^^  ^^^  ^^^  replied,  ''  I  have  nothing  to  say  to  you."  That 
siw  he  afterwards  said,  "  Do  you  know  that  you  have  been  unlaw- 
''  fully  assisting  Mrs.  Shaw  to  take  things  out  of  my  house 
"  clandestinely,  and  to  get  her  away  ?  I  shall  summons  you. 
''  And  what  business  had  you  to  interfere  in  Mr?.  Shaw's  af- 
'' fairs?"  That  she  then  said  that  she  thought  Mrs.  Shaw  was 
an  injured  woman,  and  that  she  had  seen  him  strike  her  on 
many  occasions ;  upon  which  the  respondent  said,  '*  You  are 
''  a  liar,  and  a  base  Uar,  and  T  can  prove  it;  and  I  will  prose- 
''cute  you,  and  bring  fifty  witnesses  to  prove  that  you  are 
"  perjured."  That  on  his  leaving  he  said,  "  Very  well,  your 
"  evidence  is  very  good  if  there  is  no  other  tale  to  be  told; 
"  but  I  have  plenty  of  witnesses  against  that.  Thaf  s  what  I 
"  want  to  know.  I  shall  give  you  six  months  for  perjury." 
That  during  the  whole  of  the  interview,  the  respondent  was 
violent  and  bullying  in  his  manner;  that  his  conduct  was  so 
violent  that  the  deponent  expected  every  moment  he  would 
use  personal  violence  towards  her. 

It  also  appeared  that  the  respondent  had  written  to  Mrs. 
Stewart  an  abusive  and  insulting  letter;  that  Maria  Dowman 
and  Mrs.  Stewart  were  material  and  necessary  witnesses  to 
prove  the  petitioner's  case,  and  would  be  called  at  the  hearing. 
The  respondent  filed  an  affidavit  stating  that  he  had  been 
advised  by  the  person  who  attended  to  the  suit  on  his  behalf, 
that  he  ought  to  procure  the  evidence  of  all  the  servants  who 
had  lived  with  him  whilst  he  lived  with  his  wife;  that  in  pur- 
suance with  this  advice  he  had  called  upon  Maria  Dowman; 
that  in  the  course  of  the  interview  she  stated  that  he  had 
struck  his  wife  on  December  the  8th,  1860;  that  he  told  her 
he  had  not  done  so,  and  other  witnesses  denied  that  he  had; 
that  she  persisted  in  her  statements,  whereupon,  knowing  the 
chaise  to  be  untrue,  he  felt  angry  and  excited.  He  in  sub- 
stance admitted  that  he  had  made  nse  of  the  language  attri.- 


V. 
.SBA.W. 
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buted  to  him^  bat  denied  that  he  had  used  with  the  intention      1861. 
of  intimidating  Maria  Dowman^  or  of  attempting  to  influence  I>«*»^  17. 
her  as  to  the  evidence  she  should  give;  that  he  did  not  -write       sbaw 
the  letter  to  Mrs.  Stewart  with  a  view  to  intimidate  her^  or 
to  prevent  her  from  giving  evidence^  but  in  answer  to  some 
observations  Mrs.  Stewart  had  on  a  previous  occasion  made  to 
him  in  the  course  of  a  conversation,  he  had  with  her. 

Mr.  H.  Btdlar  in  support  of  the  motion :  The  general  prin- 
ciple is  to  be  found  in  4  Steph.  Blacky  292^  4th  edit,  i  Lech- 
mere  Charlton? 8  case,  2  Myl.  and  Cr.  816;  Littler  v.  Thomp- 
son,  2  Beav.  129.  The  respondent's  conduct  is  clearly  a  con- 
tempt of  Court. 

Dr.  Deane,  Q.C.  {Dr.  Spinks  with  him)  showed  cause  in 
the  first  instance. — Mr.  ShaVs  conduct  may  have  been  very 
unwise  and  very  undignified^  but  the  question  is^  whether  it  is 
a  contempt  of  Court?  In  the  cases  cited  the  persons  dealt 
with  were  either  the  Judge  himself  or  persons  concerned  and 
known  to  be  concerned  as  witnesses  already  in  Court. 

Bt  the  Court  :  What  difference  is  there  in  principle  be- 
tween those  cases  and  the  present^  if  what  he  said  was  said 
with  the  intention  of  intimidating  witnesses  about  to  depose? 
There  can  be  no  doubt  the  respondent^  in  a  violent  passion^ 
threatened  a  person  who  knew  some  of  the  facts  of  the  case^ 
that^  if  she  gave  evidence^  she  should  be  indicted  for  perjury. 

Dr.  Deane :  His  conduct  is  hardly  open  to  that  construction. 

By  the  Court  :  He  says,  "  That  is  a  lie,  and  if  you  sweai 
''  it  I  will  give  you  six  months  for  perjury."  What  other  con- 
struction can  you  put  upon  it? 

Dr.  Deane :  He  denies  that  he  intended  to  intimidate.    As 
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1861.      to  the  letter  to  Mrs.  Stewart^  the  respondent^  when  he  wrote 

December  17.  jt^  could  not  have  known  that  she  would  be  a  witness^  there- 

Shaw       fore  there  is  no  contempt  of  Court.     If  the  Court  thinks  that 

g^^       his  conduct  is  a  contempt  of  Court,  the  ends  of  justice  will  be 

met  by  refusing  to  make  the  order,  and  leaving  Mr.  Shaw  to 

pay  the  costs.     He  acted  under  the  influence  of  excitement, 

and  without  premeditation. 

Mr.  Bvllar  in  reply. 

The  Judge  Ordinary:  There  can  be  no  doubt  that  the 
respondent  went  to  Maria  Dowman  with  the  intention  of  in- 
timidating her  from  giving  evidence  at  the  hearing,  and  that 
by  his  conduct  towards  her  he  has  been  guilty  of  a  contempt 
of  Court.  I  hope  that  what  I  have  said  will  be  a  warning  to 
him  to  abstain  from  writing  to,  or  having  any  communication 
with  the  petitioner's  witnesses  for  the  future,  and  that  the 
ends  of  justice  will  be  answered  by  my  dischai^ng  this  rule, 
on  payment  of  costs  by  Mr.  Shaw. 


NoTembcrl9.  ClARK  V.   ClaRK  AND  BOUCK. 

Clam      DissoMion  of  Marriage.— Damages.— 20  ^  21  Vict.  c.  86, 
Clabkand  s.  33. 


BoucK. 


C.  obtained  a- decree  nisi  for  dissolution  of  marriage  and  damages 
aasessed  at  £260.  On  motion  to  make  the  decree  nin  absolute  and 
to  direct  application  of  damages,  the  Court  directed  all  the  peti- 
tioner's interest  in  the  damages  to  be  assigned  by  him  to  a  trustee 
for  the  use  of  the  only  child  of  the  marriage,  and  in  case  of  the  child's 
death  under  twenty-one  and  unmarried,  for  the  use  of  the  petitioner, 
and  suspended  the  decree  till  such  assignment  should  be  made. 

In  this   case  the   husband  petitioned   for  dissolution  of 
marriage,  and  prayed  damages  against  the  co-respondent. 
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On  the  15th  of  June,  1861,  a  decree  nisi  was  pronounced      1861. 
upon  the  verdict  of  a  jury,  who  assessed  the  damages  at  £250.  ^^oTMibcr  19. 

Clark 
Mr.  C.  H.  Hopwood  now  moved  the  Court  to  make  the  decree  v. 

absolute,  and    also,  under  the   33rd  section  of  20    &  21   ^^d  bouck. 

Vict.  c.  85,  to  direct  in  what  manner  the  damages  should  be 

applied.    There  was  issue  of  the  marriage,  one  child. 

The  Judge  Ordinabt:  The  damages  must  be  assigned 
to  a  trustee  on  behalf  of  the  child.  If  the  child  die  under 
the  age  of  twenty-one  and  unmarried,  they  will  go  to  the 
petitioner,  and  the  decree  absolute  will  be  suspended  until 
the  assignment  has  been  executed. 

Mr.  Hopwood  stated  there  was  no  prospect  of  the  damages 
being  paid. 

The  Judge  Ordinary  :  The  petitioner  must  assign  all  his 
interest  in  them. 

In  the  order  the  assignment  of  damages  was  directed  to 
be  settled  by  one  of  the  conveyancing  counsel  of  the  Court 
of  Chancery. 


Dickens  r.  Dickens.  1862. 

JaDDary  24. 

AUmony  and  Costs.— AUachmenL— 20  ^  21  VicL  c.  85.  s.  52.       L 

,__  ..11  ,  Dickens 

Where  a  party  is  in  custody  under  an  attachment  for  non-payment  of  r. 

costs,  etc.,  and  it  is  desired  to  charge  a  second  attachment  upon  him,      Dickens. 

the  Court,  in  accordance  with  the  practice  of  the  Court  of  Chancery, 

will,  upon  motion,  direct  a  writ  of  habeas  corpus  to  issue  to  the 

person  having  custody  of  the  party ;  and  on  the  appearance  of  such 

party,  he  will  be  charged  under  the  second  attachment. 

This  was  originally  the  wife's  petition^  on  which  she  had 

VOL.    II.  2  N 
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1862. 

January  24. 


Dickens 

V. 

Dickens. 


obtained  a  decree  for  judicial  separation  and  for  permanent 
alimony,  and  the  husband  had  been  committed  to  the  custody 
of  the  keeper  of  the  Queen's  Prison^  under  an  attachment 
for  the  non-payment  of  the  arrears  of  such  alimony.  Upon 
motion  on  a  previous  day  an  order  was  made  for  a  further 
attachment  for  the  petitioner's  taxed  costs^  and  for  further 
arrears  of  alimony ;  and  a  writ  of  habeas  corpus  had  issued 
to  bring  up  the  respondent  for  the  purpose  of  charging  him 
with  the  second  attachment. 


Mr.  Aspland  now  stated  that  the  party  was  present^  and  he 
moved  in  pursuance  of  the  practice  of  the  Court  of  Chancery, 
as  prescribed  to  this  Court  by  the  Divorce  and  Matrimonial 
Causes  Act,  20  &  21  Vict.  c.  85,  s.  52,  that  he  might  now  be 
charged  under  the  second  attachment. 

The  Judge  Ordinaby  ordered  accordingly. 


July  1  and  8.  ALEXANDER   Grant    (uow    deceased)   V.    Harriet   Sophia 
Grant  and  Bowles  and  Pattison. 


Alkxandek 
Obant 

V. 

Harriet 

Sophia 

GnANr  and 

Bowles  and 

Pattison. 


Petition  for  Dissolution. — Decree  nisi. — Death  of  Petitioner. 
—Abatement  of  Suit.— Post-Nuptial  Settlement. 

G.  obtained  a  decree  nisi  for  dissolution  against  his  wife,  and  died 
before  it  could  be  made  absolute.  The  petition  prayed  the  Court  to 
deal  with  a  post-nuptial  marriage  settlement ;  and  the  guardian  of 
the  minor  children  of  the  petitioner  prayed  to  be  allowed  to  intenrene 
for  the  purpose  of  making  the  decree  niti  absolute,  and  of  obtaining 
an  order  of  the  Court  in  respect  of  the  settlement. 

The  Court  held  that  the  suit  had  abated  by  the  death  of  the  petitioner, 
and  that  no  other  party  had  any  right  to  moye  in  the  matter. 

This  was  originally  the  husband^s  petition  for  dissolution  of 
his  marriage  by  reason  of  the  wife's  adultery ;  the  petition  also 
prayed  the  Court  to  deal  with  the  provisions  of  a  post-nuptial 
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settlement.    No  appearance  was  entered  by  the  respondent.       1862. 
The  petition  was  heard^  and  a  decree  nisi  made  on  the  Slst  ^^J  ^  ^^  ^• 
of  January^  1862;  on  the  19th  of  March,  before  the  decree   alexandee 
msi  could  be  made  absolute,  the  petitioner  died  at  his  then       Ghant 
residence  in  the  Island  of  Jersey^  having  by  his  will,  dated     Harriet 
February,  1862,  appointed  H.  E.  A.  Young  and  another  execu-   grant  and 
tors;  Young  alone  proved  the  will  of  the  petitioner,  and  had  ^p^^^^^*^ 
also,  in  accordance  with  the  local  law  of  Jersey,  been  ap- 
pointed guardian  to  his  three  infant  children.  The  post-nuptial 
settlement  was  in  favour  of  the  respondent  during  her  life, 
and  aflterwards  of  the  children. 

Dr.  Phillimore,  Q.C.,  now  moved  the  Court  to  allow  the 
children  by  their  guardian  to  intervene  to  get  the  decree  nisi 
made  absolute  and  to  obtain  an  order  to  vary  the  provisions  of 
the  post-nuptial  settlement.  By  22  &  23  Vict.  c.  61,  s.  5,  "  the 
"  Court,  after  a  final  decree  of  nullity  of  marriage,  or  dissolu- 
"  tion  of  marriage,  may  inquire  into  the  existence  of  ante- 
*'  nuptial  or  post-nuptial  settlements  made  on  the  parties 
'^  whose  marriage  is  the  subject  of  the  decree,  and  may  make 
'^  such  orders  with  reference  to  the  application  of  the  whole 
"  or  a  portion  of  the  property,  settled  either  for  the  benefit  of 
*'  the  children  of  the  marriage  or  of  their  respective  parents, 
''  as  to  the  Court  shall  seem  Gtf  ^  This  statute  is  earlier  than 
the  one  which  introduced  the  decree  nisi  and  the  decree 
absolute.  Under  the  section  quoted,  it  is  submitted  that,  on 
the  decree  being  made,  a  third  party  with  distinct  interests, 
viz.  the  children  of  the  marriage,  is  introduced,  without  whom 
the  Court  has  held  -that  it  has  no  power  under  the  section 
to  deal  with  the  settlement  for  the  benefit  of  either  of  the 
parties  to  the  marriage.  Are  these  interests  affected  by 
23  &  24  Vict.  c.  144,  which  directs  that  the  decree  shall  be 
a  decree  nisi  for  not  less  than  three  months  ? 

Dr.  Deane,  CI.C.,  contra :  The  suit  abated  by  the  death  of 

2  N  2 
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1862.       the  petitioner^  and  the  Court  has  no  power  to  do  what  is 

July  1  andS.    asked. 

ALKXitNDEK 

Grant  The  Judoe  Ordinaky  :  I  think  the  suit  abated  by  the 

Harriet     death  of  the  petitioner.     I  think  the  children  have  no  claim 

Graot'and    **  ^  under  the  section  referred  to,  unless  the  father  makes 

Bowles  and  i^j^g  ^laim  for  them.    However,  as  it  is  a  matter  of  importanoe, 

I  will  take  time  to  consider.  Cur.  adv.  vuU. 


July  8.  The  Judoe  Ordinabv,  after  stating  the  facts  and  refer- 

ring to  the  sections  cited,  said  : — I  am  of  opinion  that  the 
authority  to  deal  with  the  settlement  docs  not  arise  till  after 
the  final  decree;  i.e.  as  the  law  now  stands,  till  after  the 
decree  nisi  is  made  absolute.  The  suit  abated  by  the  death 
of  the  husband ;  there  is  an  end  of  the  matter,  and  I  can  do 
nothing  more.  Motion  rgected. 


1801.  Latour  17.  Latour  and  Wbston  (the  Queen's  Proctor 


November  19. 


LA.TOUR 


intervening). 


*•  Decree  Nisi  for  Dissolution, — Intervention  of  Quaeeiis  Proc* 

Latour  and 
Weston  tor. — Adultery  of  Petitioner. — ^20  §•  21  Vict.  c.  85,  s.  31. 

(the  Queen's 

Proctor 
interTeaing).    Where,  on  the  interyention  of  the  Queen's  Proctor,  after  a  deeroe 

nisi  on  the  ground  of  the  wife's  adultery,  it  was  proved  that  the 

petitioner,  subsequent  to  his  wife's  adultery  and  a  sentence  of  divorced 

mensd  et  thoro,  obtained  by  reason  of  such  adultery,  had  himself  been 

adulterously  cohabiting   with  a  woman,  the  Court  rescinded  the 

decree  nisi,  dismissed  the  petition,  and  condemned  the  petitioner  in 

the  costs  of  the  Queen  Proctor's  intervention. 

The  petitioner.  General  Latour,  prayed  for  a  dissolution  of 
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his  marriage  with  the  respondent  on  the  ground  of  her  adul-       1861. 
tery  with  George  Miles  Weston.  November  19. 

The  respondent  appeared^  but  did  not  answer;  and  the  co-      j^^^^^ 
respondent  did  not  appear.  The  parties  were  married  in  1826^  9- 

in  1832  they  went  to  live  at  Boulogne^  and  the  petitioner  was      WE9roN 
there  imprisoned  for  debt.     In  November,  1888,  his  wife    ^^^5pr^°'^ 
eloped  with  Mr.  Weston,  and  afterwards  lived  in  adultery   mtcrvcniiig). 
with  him  at  various  places.     In  1834  the  petitioner  brought 
an  action  against  Mr.  Weston,  in  the  Court  of  Common  Pleas, 
and  obtained  a  verdict  with  £1500  damages.     In  1888  he 
obtained  a  decree  of  divorce  d  mensd  et  thoro  in  the  Ecclesias- 
tical Court,  on  the  ground  of  his  wife's  adultery.  The  present 
petition  was  filed  in  April,  1859,  and  the  leave  of  the  Court  to 
prove  it  by  affidarit  was  obtained.    The  cause  was  heard  on 
the  18th  of  April,  1861,  and  the  Judge  Ordinary  pronounced 
a  decree  nigi  for  the  dissolution  of  the  marriage. 

On  the  6th  of  June,  1861,  her  Majesty's  Proctor,  by  leave 
of  the  Court,  intervened  and  pleaded,  first,  that  the  said 
petitioner  had  been  acting  in  collusion  with  the  respondent 
for  the  purpose  of  obtaining  a  divorce  contrary  to  the  justice 
of  the  case;  secondly,  that  divers  material  facts  respecting 
the  conduct  of  the  petitioner  and  the  respondent  had  not  been 
brought  before  the  Court ;  thirdly,  that  at  the  time  when  the 
petitioner  presented  his  petition  he  was,  and  had  been  for 
about  twenty-five  years  prior  thereto,  cohabiting  with  a  female 
other  than  the  respondent,  and  habitually  committing  adul- 
tery with  her  at  divers  places,  and  particularly  at  the  Queen's 
Bench  Prison,  in  the  county  of  Surrey ;  at  a  house  situate  on 
Bromley-common,  in  the  county  of  Kent,  and  also  at  a  house 
situate  No.  5,  Homesdale-place,  Bromley,  in  the  county  of 
Kent,  where  the  said  petitioner  and  the  said  female  are  still 
cohabiting  as  man  and  wife. 

The  Court  afterwards  made  an  order  that  particulars  shoidd 
be  famished  by  her  Majesty's  Proctor  of  the  material  facts 
referred  to  in  the  second  paragraph  of  this  plea ;  and  on  the 
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1861.  31st  of  July,  1861,  her  Majesty's  Proctor  filed  a  statement  that 

November  19.  f\^Q  material  facts  were  those  which  were  more  particularly  set 

Latour  forth  in  the  third  paragraph.     Affidavits  were  afterwards  filed 

'^  in  support  of  the  allegation  in  the  third  paragraph.     No  afli- 

WK8T0N  davits  were  filed  foy  the  petitioner.     The  case  came  on  for 

PrwtOT^  *   hearing  before  the  Judge  Ordinary. 

intervening). 

The  Attorney-General  (Sir  W.  Atherton)  and  Dr.'Spinks, 
on  behalf  of  the  Queen's  Proctor^  moved  for  a  decree  reversing 
the  decree  nisi  of  the  18th  of  A.pril^  dismissing  the  petition 
for  a  dissolution^  and  condemning  the  petitioner  in  the  costs 
of  the  intervention.  The  affidavits  filed  by  the  Queen's 
Proctor  conclusively  established  the  &cts  alleged  by  him. 

The  Judge  Ordinary  called  upon  the  counsel  for  the 
petitioner. 

Dr.  PhilUmore,  Q.C.,  {Mr.  Thompson  Chitty  and  Mr.  HoU 
with  him,)  for  the  petitioner :  I  cannot  deny  that  the  charge 
of  adultery  against  the  petitioner  is  established ;  the  question 
is,  whether  the  Court  should  exercise  its  discretion  by  dismis- 
sing the  petition  ?  The  petitioner's  wife  eloped  as  long  ago 
as  November  1833,  and  the  petitioner  immediately  took 
the  preliminary  steps  to  obtain  a  divorce  &  vinculo  from 
the  Legislature,  by  bringing  an  action  of  crim.  con.  against 
the  adulterer,  and  by  obtaining  a  divorce  a  mensd  et  thoro 
from  the  Ecclesiastical  Court.  He  was  not  able  to  proceed 
with  his  private  Act  of  Parliament  for  want  of  money ;  his 
attorney  having  absconded  with  the  £1500  damages  obtained 
from  Mr.  Weston.  When  this  Court  was  established  he  took 
proceedings,  and  produced  the  clearest  evidence  of  his  wife's 
adultery,  and  satisfied  the  Court  as  to  the  reasons  for  the 
delay  in  the  proceedings.  It  now  appears  that  after  his  wife's 
adultery,  he  formed  an  acquaintance  with  another  woman, 
and  he  has  lived  with  her  as  his  wife  up  to  the  present  time. 
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In  constming  the  discretionary  clause  in  the  Divorce  Act^      1861. 

20  &  21  Vict.  c.  85,  s.  31,  the  state  of  the  law  previous  to  the  November  19. 

passing  of  that  Act  should  be  taken  into  consideration.     The      latoub 

old  law  was  that,  however  bad  might  have  been  the  wife's  ,      ^• 

^  ,  Latoub  and 

conduct,  if  the  husband  had  ever  on  any  single  occasion  been     Weston 
led  astray  by  his  passions,  he  could  not  obtain  a  remedy  for  ^  v^^r  ' 
his  wife's  misconduct.    The  Legislature  has  given  this  Court  intervening), 
a  discretion  in  order  to  relax  the  strictness  of  the  old  law.    If 
ever  that  discretion  ought  to  be  exercised  in  favour  of  the 
husband,  it  is  in  a  case  like  this,  where  his  conduct  has  not 
been  abandoned  and  profligate,  but  he  has  formed  a  connec- 
tion with  a  woman  after  obtaining  a  divorce  h  mensd  et  thoro, 
and  has  lived  faithfully  with  that  woman  up  to  the  present 
time,  and  has  had  issue  by  her.     His  misconduct  therefore 
cannot  have  conduced  to  that  of  his  wife.     It  will  be  a  great 
hardship  to  refuse  the  relief  he  prays,  and  the  interests  of 
society  will  in  no  way  be  injured  by  granting  it. 

The  Attorney 'General  in  reply :  It  would  be  very  dangerous 
to  lay  down  the  rule,  that  the  petitioner's  adultery  is  no  bar 
to  his  obtaining  a  divorce.  The  fact  of  adultery  continuing 
for  many  years  and  going  on  at  the  present  time  is  not  con- 
troverted. With  regard  to  costs,  the  petitioner's  adultery  is 
no  doubt  a  material  fact,  and  ought  to  have  been  brought 
before  the  Court.  As  it  was  suppressed  by  the  petitioner,  he 
ought  to  pay  the  costs  incurred  by  the  Queen's  Proctor  in 
bringing  it  before  the  Court. 

The  Judge  Ordinary  asked  whether  there  was  a  statement 
in  the  affidavits  that  the  petitioner  had  no  means  of  proceed- 
ing in  the  House  of  Lords  ? 

The  Attomey-Creneral :  There  is  no  such  statement. 

Dr.  Phittimore  said  it  was  to  be  inferred  from  the  facts,  that 
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1861.      his  attorney  had  absconded  with  the  £1500  damages,  and  that 
NoTembcr  9.  he  had  for  many  years  been  in  prison  for  debt. 

Latoub 

^'  The  Judge  Ordinary  :    That  falls  very  far  short  of  show- 

Latour  and 
Weston      ing  that  he  could  not  have  proceeded  with  a  Bill  in  Par- 

PrwtoT '  liatnent,  if  he  had  retrenched  his  expenses. 

intervening).       j  ^j^  ^q^  called  upon  to  deal  with  this  case  at  the  instance 

of  the  Queen^s  Proctor,  and  Dr.  Phillimore  has  asked  me  to 

put  a  construction  on  the  31st  section  of  the  statute,  and  to 

say  by  what  rule  I  am  to  be  guided  in  the  exercise  of  the 

discretionary  power  given  me  by  that  section.    The  only  rule 

that  I  can  give  is,  that  I  will  form  a  judgment,  according  to 

the  best  of  my  ability,  of  the  circumstances  of  each  case  that 

is  brought  before  me,  endeavouring,  as  far  as  I  can,  to  act  upon 

the  principles  which  have  been  recognised  in  the  Ecclesiastical 

Court,  and  which  have  guided  that  Court  in  former  times, 

when  it  decided  questions  of  this  sort. 

General  Latour  has  asked  for  a  divorce  on  the  ground 

that  his  wife  has  been  living  many  years  in  adultery,  and 

it  appears    that   he    himself   has  been  living  in   adultery 

during  the    greater  part  of   the  same  period.      I  cannot 

believe  that  either  General   Latour,  or  any  legal  adviser 

whom  he  consulted,  could   by  possibility  have  entertained 

an  opinion  that  that  was  not  a  most  material  matter  for  the 

Court  to  consider  in  dealing  with  his  case.     General  Latour 

proved   the   case    of   adultery  against   his   wife,   and   the 

Court  was  left  totally  in  the  dark  as  to  the  other  &ct.     It 

had   no  means  of  ascertaining  from  the  evidence  brought 

before  it,  whether  he  was  to  be  deemed  a  person  for  whose 

benefit  this  Act  was  passed.     I  cannot  entertain  a  moment's 

doubt  that  he  is  not.     I  presume  the  Legislature  introduced 

the  clause  giving  a  discretionary  power  to  the  Court  in  order 

to  meet  the  case  of  some  temporary  lapse  from  purity  of 

conduct  on  the  part  of  a  married  man,  which  might  have 

happened  years  before,  and  might  have  been,  as  Dr.  Lush- 
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ington  expressed  it,  comparatively  venial;  but  where  a  man  1861. 

for  years  and  years  chooses  to  take  the  remedy  in  his  own  Novonabar  19. 

hands,  and  says,  '^  I  cannot  live  with  my  own  wife,  therefore  latoto 

*'  I  will  live  with  a  woman  who  is  not  my  wife ;  I  was  con-  «^- 

.       LaTOUR  AMD 

''tented  to  live  in  that  way  for  twenty  years  before  this       Weston 
''  Act  of  Parliament  was  passed,  and  I  ask  you  now  to  give   ^  y^^  * 
"  me  an  opportunity  of  marrying  that  woman ; " — I  am  not  intcrraning). 
casuist  enough  to  consider  this  as  any  great  palliation  of  his 
conduct. 

I  cannot  say,  sitting  in  this  seat,  that  a  man  is  licensed  to 
live  in  adultery  with  another  woman,  because  his  wife  has 
deserted  him.  He  was  not  entitled  to  do  so  before  this 
statute  was  passed ;  but  he  continues  to  do  so  to  this  day, 
notwithstanding  the  statute.  I  think  that  I  should  put  a 
most  strange  construction  upon  this  Act,  and  show  that  I  was 
unfit  to  be  trusted  with  the  discretionary  power  that  the 
Legislature  has  vested  in  me,  if  I  did  not  hold  that  there  is  in 
this  case  a  sufficient  ground  for  refusal  of  the  divorce. 

Then  comes  the  question  as  to  costs.  I  cannot  help  sup- 
posing from  his  affidavit  that  General  Latour  has  never 
received  payment  of  the  damages,  although  he  did  not  choose 
to  take  upon  himself  to  state  that  he  never  had  the  means 
of  proceeding  in  the  House  of  Lords  for  a  divorce.  I  am 
quite  satisfied  that  both  he  and  his  advisers  must  have  known 
that  the  matter  now  introduced  into  the  case  was  most  mate- 
rial matter  to  lay  before  the  Court.  He  chose  to  abstain 
from  laying  it  before  the  Court,  and  he  must  therefore  pay 
the  expenses  incurred  by  the  Queen's  Proctor  in  doing  that 
which  ought  to  have  been  done  before. 

The  decree  nisi  will  be  reversed,  the  petition  dismissed, 
and  Oeneral  Latour  condemned  in  the  costs  of  the  Queen's 
Proctor. 
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1862.  Harris  t;.  Marris  and  Burke  (the  Queen's  Proctor 

^^^'  intervening). 


Ding). 


Harris  Petition  far  Dissolution. — Intervention  and  Pleas  of 

Marris  and  Queen^s  Proctor. — Connivance. 

(the  Qneen's  ^^  blindness  and  weakness  on  the  part  of  the  husband,  short  of  an  ac- 
Ftoctor  inter-  fcusl  willing  consent  beforehand  to  the  wife's  adultery,  will  constitute 
conniyance,  so  as  to  bar  his  title  to  a  dissolution  of  marriage  by  rea- 
son of  the  wife's  adultery. 
QujBBB,  whether,  in  conducting  a  suit  on  behalf  of  the  Queen's  Proctor 
intenrening,  the  Attomey-Greneral  can  claim  any  privilege  as  in 
Crown  Cases. 

This  petition  came  before  the  Court  on  the  intervention  of 
the  Queen's  Proctor.  The  petition  alleged  a  marriage  in  1850, 
and  cohabitation  at  Sheffield,  Manchester,  Sleaford,  and  Not- 
tingham; that  on  the  17th  of  July,  1860,  the  respondent  left  the 
petitioner's  house  in  Nottingham  in  company  with  Burke,  and 
adulterously  cohabited  with  him  during  the  rest  of  that  year, 
and  subsequently  thereto.  To  this  petition  the  respondent  ap- 
peared, but  did  not  answer;  the  co-respondent  did  not  appear. 
On  the  15th  of  May,  1861,  the  Judge  Ordinary  directed  the 
petition  to  be  proved  by  oral  evidence  before  the  Court. 
On  the  16th  of  November,  the  Court  gave  leave  to  the 
Queen's  Proctor  to  intervene,  and  directed  that  the  trial 
of  the  cause  should  be  stayed  till  further  order.  To  the  peti- 
tion the  Queen's  Proctor  pleaded — first,  that  the  petitioner 
was  acting  in  collusion  with  the  respondent  to  obtain  a  divorce 
contrary  to  the  justice  of  the  case ;  secondly,  that  Annie  Marris 
did  not  commit  adultery  with  William  Burke;  thirdly,  that  if 
adultery  was  committed,  the  petitioner  was  accessary  to,  con- 
senting to,  and  conniving  at,  such  adultery;  and  prayed  to 
dismiss  the  petition  and  condemn  petitioner  in  the  costs  of 
the  Queen's  Proctor's  intervention.  The  petitioner  took  issue 
on  these  pleas,  and  on  the  21st  of  January  the  Court  ordered, 
on  the  motion  of  the  intervener,  that  the  petitioner  should  be 
in  attendance  at  the  hearing.  The  case  now  came  on  for 
hearing  on  these  pleadin^rs. 
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Mr.  W.  Cooper  conducted  the  petitioner's  case.  1862. 

The  adulterous  cohabitation  of  the  respondent  and  oo-re-  ^*^^^' 

spondent  at  Liverpool  and  Manchester  in  the  early  part  of  Mabam 

1861  was  proved,  and  the  handwriting  of  petitioner  and  re-  marrm  akd 

spondent  and  co-respondent  in  certain  letters.  Buru  ^ 

The  following  letters  in  Burke's  handwriting  were  read : —  Proetor  inter- 


vening). 


"Thursday,  July  5th,  1860. 

"  I  have  only  just  got  yours  forwarded  fix)m  — ^,  only  just 
"time  to  catch  the  post;  been  hard  at  work  all  day;  be  sure 
"and  write  by  return.  I  will  send  a  long  letter;  cannot  say 
"  when  I  shall  be  nearer.  Sunday  could  go  anywhere  to  meet 
"  you.  Should  like  to  be  at  Harrogate.  Grod  bless  you,  is 
"  the  constant  prayer  of  your  William. 

"  Friday  and  Saturday— Talbot  Hotel,  Bradford. 

"  Sunday,  unless  I  hear  from  you  to  meet  somewhere,  Bee- 
"  croft's  Hotel,  Leeds.  I  am  going  to  have  a  hot  bath  to-night. 
"  I  shall  finish  work  about  four  or  five  o'clock  on  Saturday." 

(Addressed)  "  Mrs.  B.  Williams,  Post  OflSce, 

"  Nottingham." 

"  Talbot  Inn,  Bradford,  July  6th. 

"  I  will  be  at  Beecroffs  Hotel,  Leeds,  on  Sunday,  and  back 
"  again  here  on  Tuesday.  I  will  go  to  Skipton  on  Monday,  and 
"  be  sure  and  write  if  you  cannot  come.  The  Leeds  house  is  a 
"  nice  quiet  place.  I  have  just  finished  my  day's  work.  Don't 
"  know  when  I  shall  get  as  far  as  Nottingham;  every  place 
"  seems  to  me  the  same  now — desolate,  very  desolate ;  yet  I 
"  keep  up  my  spirits  well.  I  will  be  in  Leeds  to-morrow  night 
"  as  well  as  Sunday. 

"  Your  William. 

"  Be  sure  and  write  by  return." 

(Addressed)  "  Mrs.  B.  Williams,  Post  Office, 

"  Nottingham." 


*n 


^f^ 


it  ■ 
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1862.  ''  White  Swan  Hotel,  Halifax,  July  11th,  1860. 

^ ;  "  Yours  to  Bradford  reached  me  just  as  I  was  starting  for 

Majuus      "  here  this  morning.     I  sent  you  a  small  note  on  Monday 

Mauris  aot)   "  morning,  as  I  was  obliged  to  leave  and  had  to  work  two 

rth^Oif*  '     ''towns  on  that  day  (Skipton  and  Keightley).     I  have  been 

Proctor  inter-  "  very  busy  all  day,  and  just  finished  (half-past  eight  o'clock), 

''  by  selling  all  my  crinoline  bonnet  patterns  to  one  man.    Be 

'^  sure  and  write  to  me.     I  will  be  at  the  Greorge,  Hudders- 

^ field,  until  Friday  morning;   will  wind-up   the  week  by 

^  coming  to  Nottingham  on  Saturday.     I  could  hardly  credit 

^my  senses  when  I  read  your  note  this  morning.     I  had 

^  courage  enough  to  open  it — the  subject  which  contained  all 

'  my  hopes  and  fears.     I  trust  all  will  be  amicably  arranged. 

'  My  thoughts  upon  the  subject  you  are  already  in  possession 

'^  of,  and  I  will  never  swerve.     But  Saturday  and  Sunday  we 

^'  can  devote  to  the  arrangements  of  our  future.     Grod  bless 

"  you  1 — I  am  hurried  for  the  post. 

"  Yours  as  ever,  William. 
"  I  will  write  by  the  next  post." 

(Addressed)  "  Mrs.  Marris,  6,  Clyde  Villas, 

''  Welford  Road,  Nottingham." 

The  Attorney-General  {Dr.  Spinkswiih  him),  for  the  Queen's 
Proctor,  stated  that  his  intervention  was  founded  on  informa- 
tion that  Marris  had  not  only  consented  to  his  wife  leaving  his 
house  and  going  to  Burke,  but  had  desired  that  she  should  do 
so,  and  had  made  arrangements  therefor.  Beyond  certain 
letters,  the  handwriting  of  which  was  already  proved,  he  should 
rely  on  the  examination  of  the  petitioner,  if  the  Court  thought 
fit  to  have  him  examined. 

A  letter  was  then  read,  dated  '^  Tuesday,  ten  o'clock. — I  went 
"  to  Warsen  Gate  yesterday.  Felt  disappointed  there  was  no 
^'  note  or  message  for  me ;  just  had  your  whereabouts.  The 
'^  important  question  is  finally  settied,  and  the  article  is  wait- 
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''  ing  your  daim.     I  have  not  felt  so  happy  for  years  as  now.  1862. 

"  Come,  or  write  to  me  what  you  wish  me  to  do;  better  tele-  ^^'  ^^• 

''graph.''     So  far  was  in  Mrs.  Marris's  handwriting.    On  the  ^[^^ 
opposite  side  of  the  paper  was  the  following,  in  Mr.  Marris's         ^- 

ftlASKlS  AND 

handwriting : — "  It  will  be  better  to  attend  to  this  matter  first       Bvrke 
"  thing."     The  envelope  was  addressed  in  Mr.  Marris's  hand-  pt,^"!^. 
writing,  "  Mr.  W.  Burke,  of  Nottingham,  Talbot  Hotd,  Brad-      vcning). 
ford,  Yorkshire,''  and  bore  postmarks  of  Nottingham,  July  10, 
1860;  of  Bradford,  Yorkshire,  July  11, 1860. 

The  other  letters  referred  to  were  as  follows,  from  Mrs. 
Harris  to  her  husband : — 

"July  18th,  1860,  Wednesday  morning. 
"  Your  very  feeling  note  just  received,  but  in  mercy  do  not 
"  make  my  child  try  to  hate  me,  if  you  do,  you  will  be  as  great  a 
"  sinner  as  I  am.  If  I  could  have  thought  that  you  was  deceiv- 
"  ing  me  in  this  of  all  circumstances  of  my  life,  I  should  not 
"  have  been  in  the  position  I  am  at  this  time.  You  said  you 
''  advised  me  as  the  dearest  of  brothers ;  you  was  the  first  I 
''  have  ever  had,  and  I  shall  never  wish  for  another.  There  is 
"  nothing  in  the  house  I  wish  for;  make  the  best  home  you 
"  can  for  my  poor  cats :  I  cannot  even  forget  them  in  this  my 
"  day  of  trouble.  I  feel  my  child  will  be  taken  care  of,  and 
"  she  is  a  sacred  trust.  The  I  O  U  which  Mr.  Holroyd  holds 
''  of  yours  has  been  destroyed,  and  as  a  parting  gift  to  the  dear 
''  one  I  brought  into  this  world,  I  give  it  to  her,  also  a  Bible, 
**  which  I  know  you  will  teach  her  to  use  more  than  her 
''  mother  has  done.  I  am  going  to  Hull  to  night.  A  letter 
''  to  the  Post  Office  will  find  me.  Direct  Mrs.  Annie.  And 
"  now  farewell,  and  I  pray  that  your  future  life  will  be  as 
"  happy  as  I  have  made  your  past  wretched.  I  am  as  miserable 
"  as  I  deserve  to  be ;  I  cannot  close  my  eyes  or  see  a  child 
"  but  my  own  one  is  before  me.  Oh  be  merciful,  and  let  me 
"  see  her.  What  is  all  this  world  to  me  without  her  ?  and  if  I 
"  never  prayed  before,  I  have  done  so  this  last  three  days.     K 
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1862.  *'  you  had  said,  '  Annie,  which  will  you  give  up  ?*  I  should  not 

^^'  ^^'  ''  have  hesitated  one  moment.    How  could  a  mother  part  with 

Marris  '*  her  child  that  she  has  suckled  and  watched  over  aU  through 

Marris  and  "'^^^  ^^?  *^^  ^^  above  knows  how  well  I  loved  her.  The 

BuRKK  tf  hours  of  trouble  I  have  had  when  she  has  been  ill  or  away 

(the  Qaeen  8  ^ 

Proctor  inter-  ''from  me!  You  know  it  has  been  almost  idolatry.  The 
vening),  "jQgeg  you  gave  me  I  have  got,  and  will  keep  as  the  last 
''memento  of  the  garden  where  you  and  I  and  the  dear 
"  one  has  passed  many  happy  hours.  The  dear  little  straw- 
"berry  bed  which  I  gave  you  looked  so  nice  yesterday. 
"  One  thing  I  have  to  ask  you :  send  me  one  of  the  peas 
"her  dear  little  hand  planted,  and  when  I  die  it  shall  be 
"  buried  with  me ;  and  if  I  am  never  to  see  her  again,  may 
"  this  be  my  last  day  in^this  world.  Do  not  send  that  let- 
"  ter  to  Emma.  It  is  impossible  for  me  to  be  his  wife  for 
"  the  next  six  months ;  he  would  make  me  that  this  moment 
"  if  the  law  would  allow  him.  Before  you  advised  me  as  you 
"did,  you  should  have  ascertained  the  position  I  should  be 
"  placed  in.  If  you  will  let  my  darling  come,  will  you  take  her 
"  to  Fily  for  two  or  three  weeks,  and  I  give  you  my  word 
"  she  shall  not  see,  no  more  will  I,  the  one  that  has  been 
"  the  cause  of  all.  Will  you  send  my  hat  ?" 
(Addressed)         "  Mr.  Marris, 

"  Midland  Dining  Booms.'' 

"  Sunday  morning,  October  14th,  1860.» 
"  Oh,  "William,  ray  husband,  father  of  my  child,  forgive 
"  your  unhappy  Annie,  or  I  shall  be  lost  in  this  world  and 
"the  one  to  come.  I  have  dreamed  the  last  two  nights  that 
"  you  had  taken  me  to  your  heart  again.  How  happy  I  felt 
"  then  it  would  be  impossible  to  tell,  and  how  wretched  to  find 
"  it  only  a  dream  I  William,  my  husband,  I  was  faithful  to 
"you  many  long  years — would  to  Ood  I  had  kept  so!  I 
"  passed  the  churchyard  yesterday  where  our  dear  first-bom 
' "  laid.     I  prayed  to  Ood  to  watch  over  his  dear  sister  and 
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''  their  father^  and  forgive  their  unhappy  mother  for  the  great      1862. 
*'  sin  she  has  done.  WiUiam,  forgive  me,  or  I  die.   God  grant      ^^-  ^^• 
"  that  this,  my  last  prayer,  may  reach  your  heart.     I  have      mabbis 
*'  wrote  my  first  letter  to  my  child,  hoping  she  will  get  it  on  j^^^J^  ^^^ 
"  her  birthday.    To  be  parted  firom  her  on  that  day  more  than       Bubke  ^ 

«i«  •  iT^niii  (the  vQCcn  B 

'^  all  others,  it  seems  to  me  now  more  than  I  shall  be  able  to  Proctor  inter^- 

"  bear.  William,  let  your  birthday  gift  to  her  be  her  mother's     ▼enuig). 

'*  forgiveness.     If  I  live,  I  will  prove  worthy  the  gift  you  give 

"  her.     You  know  how  much  1  love  her.    What  a  dear  little 

"  tender  plant  when  first  brought  into  this  world  I    How  we 

"  watched,  day  and  night,  over  our  little  precious  one !  This  is 

"  Sunday — just  such  an  one  when  we  stood  together  by  her 

"  bed,  with  our  hearts  too  ftdl  to  speak,  watching  the  dear 

"  little  sufferer,  and  you  lulled  her  to  sleep  by  dropping  cold 

'^  water  on  her  hand. 

''Oct.  21. — I  had  wrote  this  far  when  I  was  taken  ill. 
''Thank  God  I  am  better;  but  how  cruel  whoever  copied 
"  that  letter  for  my  child  to  write  to  me.  It  was  the  first  I 
"  had  ever  wrote  to  her,  and  may  God  foi^ve  them,  for  I 
"  never  can.  I  am  guilty,  I  know ;  no  one  can  condemn  me 
"more  than  I  do  myself;  but  do  you  not  think  you  are 
"  equally  guilty,  when  you  prayed  on  your  knees  for.  your 
"  wife  to  go  and  live  a  life  of  wickedness,  for  that  it  was, 
"and  that  you  did.'' 

(Addressed)         "  Mr.  Marris,  Walcot  Fen,  near 
Timberland,  Sleaford.'' 

"  Sunday,  April  7,  1861. 

"  I  was  very  much  surprised  in  receiving  a  copy  of  a  de- 
"claration  made  by  you  in  the  Divorce  Court,  and  much 
"more  so  at  the  plea  you  there  set  forth.  Now,  I  appeal 
"  to  your  own  sense  of  honour  whether  I  have  or  have  not 
"  acted  strictly  as  you  requested  me.  I  will  leave  it  to  the 
"Court  to  decide  whether,  after  you  went  down  on  your 
"knees  and  b^ged  and  prayed   for  me  to  leave  you,  and 
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186%       ''promising  so  faithftdly  to  get   all   done  quietly,  and  that 

Jan. 21.      "publicity  would  be  avoided  by  your  getting  a  divorce  on 

UkK&is      '^  the  ground  of  incompatibility  or  mutual  consent.     All  this 

Marms  and  ''  y^^  urged  upon  me,  at  the  same  time  expressing  your  fervent 

BusKE       "  wish  and  desire  that  I  should  leave  you,  and  that  both  you 

(tkeOaeen's  . 

Proctor  inter.  "  &nd  I  would  be  much  happier  apart.    You  also  accompanied 
▼ening).      «  ^^  ^  ^j^^  ^^^^^  ^^^  ^^^^  ^^  ticket,  that  1  might  go  to  make 

"  what  arrangement  I  could  for  the  future.  This  and  other 
''  evidence  can  I  bring  forward  to  prove  that  you  have  been  a 
"  party  to  everything  in  connection  with  our  separation.  I 
"  cannot  and  will  not  consent  to  a  divorce  on  the  ground  which 
"you  have  rested  your  plea;  any  other  ground  you  please; 
''  and  I  have  letters  that  will  prove  in  any  Court  what  part  you 
''  have  taken  in  the  affair,  and  also  that  I  have  acted  strictly 
''  in  accordance  with  your  wishes  and  as  you  desired  me ;  and 
''  my  leaving  you  was  only  brought  about  by  your  constant  and 
"  repeated  solicitations  that  I  should  do  so  for  both  our  sakes, 
"  and  after  your  repeated  promise  to  be  unto  me  as  a  brothe^; 
"  and  in  your  letter  to  me  you  even  addressed  me  as  your  dear 
''  sister.  What  view  the  Court  will  take  remains  to  be  seen, 
"my  leaving  you  at  your  own  request — indeed,  repeated  re- 
"  quests.  The  view  I  think  they  will  take  will  be  that  it  has  been 
"  a  deep-laid  plot  on  your  part  to  get  rid  of  me.  Consider  well 
"  before  you  proceed  further  in  the  case,  whether  if  even  you 
"  should  succeed,  which  is  doubtful,  would  it  be  well  to  drag 
"  the  name  of  your  child's  mother  before  the  public  in  such  a 
"  manner.  For  your  love  to  her,  be  merciful  and  spare  her 
"  unhappy  mother,  and  do  not  try  to  crush  me  more  than  you 
"  have  already  done.  You  took  my  child,  home,  name,  friends, 
"  and  I  had  not  one  single  penny  in  my  pocket  when  I  left  you. 
"  God  above  knows  how  much  I  have  suffered.  I  did  not  ex- 
'  pect  you  to  persecute  me  any  more.  On  my  knees  I  ask  you 
^  now  not  to  proceed  any  further  in  the  matter,  but  let  me  re- 
^  main  in  seclusion  and  quietness.  I  am  trying  to  be  usefuL 
^  and  hope  to  gain,  by  my  own  industry,  a  little  resting-place ; 
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"  but  if  you  carry  out  what  you  have  begun^  you  will  find  one      1862. 
"  for  me,  and  that  is,  my  grave.     I  wiU  not  interfere  with  you    J'^oaiy  21. 

in  any  way.     Let  my  child  write  to  me.     Surely  this  cannot      Marrib 
''  be  asking  too  much.     William,  if  you  had  committed  sins.  ,,     ^' 

®  '  ^  '    MaRRIS  AMD 

''  however  deep,  I  would  not  have  kept  your  child  from  seeing      Burkic 
"  or  writing  to  yon.     My  own  dear  one,  she  wrote  to  me  this  Proctor°kter. 

morning,  and  sent  me  a  book-mark,  and  poor  as  I  am  at  this  ▼«"n8)« 
'^  moment,  not  all  the  wealth  in  this  world  could  buy  them 
*'  from  me.  I  will  wait  until  Tuesday  night  to  hear  from  you. 
"  I  am  still  at  Birmingham,  so  you  had  better  send  to  me  there. 
"  I  cannot  write  any  more  now,  but  I  have  a  volume  on  my 
"  mind  and  my  heart  is  full.  Annie. 

(Addressed)       "  Mr.  W.  Marris,  Messrs.  Bovias,  Green, 
"  and  Graham,  St.  Paul's  Churchyard,  London. 
"April  7,  1861." 

The  petitioner  was  then  examined  by  the  Attorney-General, 
and  gave  the  following  evidence : — "  It  was  not  so  much  as  a 
"  week  after  the  10th  of  July  that  my  wife  went  to  Doncaster ; 
"  I  accompanied  her  to  the  station  at  Nottingham,  took  her 
''  ticket,  and  paid  her  fare.  She  returned  the  following  night. 
''On  that  occasion  she  did,  to  my  knowledge,  intend  to 
''meet  Burke  at  Doncaster,  with  her  mother,  who  lived  at 
"  Sheffield.  I  made  no  arrangements  as  to  where  she  was  to 
"  sleep  that  night.  I  did  not  know  at  that  time  that  indecent 
"  familiarities  had  taken  place  between  Burke  and  my  wife." 

A  memorandum  in  petitioner's  handwriting,  signed  by  Mrs. 
Marris,  in  the  following  words,  was  here  shown  him  : — "  I, 
"  Annie  Marris,  do  hereby  agree  that  I  will  henceforth  give 
"  up  all  correspondence  whatever,  either  writing  or  personal 
"interviews,  with  Mr.  William  Burke,  or  any  one  of  the 
"  family,  according  to  the  wish  of  my  lawful  husband,  and  I 
"  vow  that  I  will  fully  carry  out  his  wishes  in  these  matters. — 
"Witness  my  handwriting  this  7th  day  of  June,  1860. 

"Annib  Marris." 

VOL.  II.  2  o 
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1862.  '^  I  remember  that.    I  had  heard  that  he  had  been  writing  to 

Janoai721.  <t]jQY,  and  that  he  had  been  seen   at  my  house  when  I  was 

Harris  "  away.  I  had  not  at  that  time  seen  any  letters.     I  had  heard 

Marrisand  "  of  their  being  together  elsewhere  than  at  my  house  daring 

Burke  "  my  absence :  that  was  at  Wilford  Grove,  about  two  miles 

(the  Queen's 

Froctor inter-  '' south  of  Nottingham^  walking  about  there;  there  is  an 
Temng).  a  avenue  of  trees.  That  was  probably  before  the  memoran- 
''  dum  of  the  7th  of  June.  I  had  heard  of  their  being  in 
''the  same  bedroom  at  the  Stag  and  Pheasant  at  Leicester; 
''  say,  in  December,  1859.  I  had  a  place  of  business  at  Leioes- 
''ter;  Burke  was  manager  there;  and  she  went  once  or 
''  twice  a  week  to  Leicester  to  bring  home  money,  and  used  to 
"  pass  the  night  there.  Before  she  went  to  Doncaster,  I  don't 
"  think  I  communicated  with  my  wife's  mother ;  I  only  knew 
"  from  what  my  wife  said  that  her  mother  was  to  be  there.  She 
''  lived  with  me  at  Nottingham  till  the  Saturday  following,  six 
"  or  seven  days  after  the  11th  of  July.  On  my  wife's  return 
"  from  Doncaster,  I  ascertained  from  her  that  she  had  met 
"  Burke;  she  told  me  she  had  slept  in  Doncaster,  but  not  where; 
"  don't  remember  to  have  asked  her  where,  or  where  Burke 
''  slept.  After  memorandum  of  7th  of  June  till  she  left  we 
"  had  words  about  Burke."  [The  Attomey-General  here  re- 
ferred witness  to  the  letter  of  7th  of  April,  1861.]  "I  never 
''  expressed  a  desire  that  we  should  live  apart ;  she  asked  me 
''  whether  she  should  give  me  up  or  him ;  I  said,  '  If  you  can't 
''  give  him  up,  you  must  give  me  up ;  if,  afl«r  living  ten  years 
''together  comfortably,  the  thread  of  affection  is  so  thinly 
"  woven,  the  sooner  it  is  broken  off  the  better.'  At  first 
"  she  said  she  could  not  give  him  up,  then  she  said  she  oould 
"  not  give  me  up,  and  would  remain  with  me;  this  was  two 
"  or  three  dajrs  before  she  left  me.  I  did  not  say  that  if  she 
"  left  me  I  would  arrange  a  divorce  quietly,  on  the  grounds  of 
"  incompatibility  of  temper,  or  mutual  consent.  I  remember 
"  nothing  of  the  sort.  Might  or  might  not  have  been  said ; 
"  I  can't  swear.     I  told  her  (after  she  left,  she  wrote  to  me) 
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"that  I  could  no  longer  look  upon  her  as  a  husband^  but      1862. 

''that,  as   a  brother,  I  would  advise  her  the  best  I  could.  ^^^^ ^^' 
"  I  don't  remember  addressing  her  as  sister.'^     [The  witness      Harris 

was  referred  to  the  letter  of  18th  of  July,  I860.]  "  I  had  not  marrw  and 

*'  desired  her  to  leave  my  house,  or  advised  her  to  do  so.     I    ,,,  ^^^*^  , 

^  ^ '  (the  Queen  B 

"  had  said  nothing  about  advising  her  as  a  brother  up  to  that  Proctor  inter- 
*'  time ;  at  least,  have  no  recollection  of  it.'*  ^*'°^°^  * 

The  letter  of  14th  and  21st  of  October  was  here  read  by  the 
Attorney'  General. 

''  1  did  not  tell  her  to  leave,  only  that  she  must  give  up  him 
*'  or  me ;  at  last  of  all  I  did  not  desire  her  to  leave." 

The  letter  of  Tuesday,  ten  o'clock,  was  then  put  into  wit- 
ness's hand,  and  he  was  asked  what  he  meant  when  he  wrote, 
^'  It  will  be  better  to  attend  to  the  matter  first  thing.''  "  I 
*'  don't  know,  I  have  forgotten  all  about  it ;  that  is  all  I  can 
*'  say  about  it."  [In  answer  to  questions  by  the  Court  :]  "  I 
^*  don't  know  whether  I  read  first  what  my  wife  had  written ; 
*'  there  was  only  one  question  then  to  be  settled,  that  is,  of  our 
*'  parting.  I  suppose  by  the '  article  is  only  waiting  your  claim,' 
*'  she  meant  herself." 

Examination  continued :  ''  I  heard  Burke  was  at  Notting- 
'^  ham  after  my  wife  went  to  Doncaster ;  my  servant  went  to 
^'  fetch  him  from  Grantham ;  she  told  me  her  mistress  sent 
''  her;  he  came  to  my  private  garden ;  I  don't  know  whether 
*'  to  my  house,  I  was  not  at  home.  She  left  on  the  Sunday, 
*'  in  the  morning ;  from  my  house  she  went  elsewhere  in  Not- 
**  tingham.  I  was  sleeping  in  the  town,  not  at  home.  I  saw 
*'  her  on  the  Monday.  I  slept  at  home  on  the  Sunday  night ; 
*^  she  was  not  there ;  don't  remember  whether  I  saw  Burke  on 
*^  the  Monday ;  perhaps  I  did  on  the  Tuesday  passing  in  the 
*^  street ;  I  did  not  speak  to  him,  he  and  my  wife  were  passing 
*'  in  a  cab.  I  have  seen  my  wife  in  London  a  good  deal  from 
*^  time  to  time  since  the  suit  began." 

In  answer  to  questions  of  Mr.  Cooper,  the  petitioner  de- 
posed as  follows : — "  When  first  married  we  lived  at  SheflBeld, 

2  o  2 
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1862.      '*  a  few  doors  off  where    Burke's   mother  and   sister  lived ; 

Jinaaiy  21.     <(  there  was  visiting  and  intimacy  between  the  families ;  this 

Marbis      "  continued  till  we  went  to  Nottingham,  in  September,  1858. 

p.  ct  ^^  Christmas,  1858,  Burke  was  out  of  a  situation  and  came 

Marbis  and 
BuBRE       ^^  to  us  on  a  visit ;  nine  or  ten  months  after  that  he  was  in 

Proctor  inter-  *'  ^7  employment.  In  November,  1859,  I  opened  a  branch 
veuing).  cf  g]^Qp  ^^  Leicester ;  Burke  was  sole  manager  for  me  there. 
I  failed  in  March,  18G0.  I  might  have  been  up  to  London 
after  that.  Some  time  in  December,  1859,  I  heard  an  ill 
report  of  my  wife  from  my  brotlier-in-law,  by  the  General 
'*  Post-oflSce  in  London.  On  my  return  to  Nottingham  the 
'^  same  night  I  talked  with  my  wife ;  I  told  her  that  I  had 
^^  heard  that  she  and  Burke  had  been  seen  together  in  a 
'^  bedroom.  She  said  it  was  a  mistake,  it  was  his  sister 
*^  (who  was  in  my  employ  at  that  time,  and  boarded  and 
''  lodged  at  the  Stag  and  Pheasant,  at  Leicester,  as  well 
"  as  Burke,  at  that  time).  Nothing  more  was  said.  She 
"  satisfied  me  by  that  explanation ;  we  lived  on  as  before. 
'^  I  first  found  some  letters  which  aroused  my  suspicious. 
"  Six  or  seven  months  after  that,  three  or  four  days  before 
'^  she  went,  I  found  three  letters  in  her  bosom,  and  asked 
^'  her  the  meaning  of  them ;  she  acknowledged  it  was  not 
^'  right  and  asked  me  to  forgive  her ;  she  said  there  was 
"  nothing  beyond  the  letters,  that  things  had  gone  no  further. 
"  The  memorandum  of  the  7th  of  June  was  made  because  I  did 
*'  not  like  the  family  or  Burke  about  the  place  and  had  dis* 
'^  charged  him.  My  wife  was  fond  of  going  to  see  him  at 
"  her  mother's,  who  then  lived  at  Nottingham,  and  from  the 
"  losses  at  Leicester,  upwards  of  £400, — through  his  n^- 
^'  lect,  as  I  considered, — I  wished  to  have  the  intimacy  broken 
''  off  entirely.  I  told  her  this ;  she  had  promised  before. 
^'  I  said  I  had  taken  her  word  and  could  take  it  no  longer. 
'^  I  then  wrote  the  memorandum,  and  she  signed  it.  As  to 
''  the  visit  to  Doncaster,  she  asked  leave  to  go  and  see  her 
"  mother ;  at  first  she  said  she  wanted  to  see  Burke.  I  strictly 
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"  objected ;  then  she  wanted  to  see  her  mother — had  made       1862. 

"  arrangements  to  see  her.     I  said,  '  If  ygu  are  going  to  see  ^«^^«rf  21. 
"  your  mother,  I  cannot  object ;   if  you  are   going  to  see      mahris 
"  Burke  for  the  purpose  of  seeing  him  only,  you  must  not  *• 

XuAKkIS   AIID 

"  go ;  if  you  do  go,  you  won't  have  a  home  to  come  back  to  Burke 
"  on  your  return/  She  came  home  on  the  Sunday  night.  Pro^toHnter- 
"  I  asked  her,  had  she  seen  her  mother  ?  She  said, '  No ;  she  ▼««ng)- 
"  was  from  home.  I  don't  think  I  did  anything  wrong.  We 
"  had  two  beds  at  the  hotel.'  I  don't  remember  what  I  said, 
"  nothing  in  particular.  She  made  a  full  statement  on  the 
"  Thursday  before  her  leaving.  Between  the  Sunday  and 
"  that  Thursday  I  remember  no  words  about  the  matter. 
"  It  was  late  at  night  before  we  went  to  bed ;  I  took  his  por- 
trait out  of  her  pocket.  I  was  feeling  for  some  letters.  I 
had  found  the  letters  the  day  previous.  I  asked  her  what 
it  meant.  She  said,  ^  That  ts  mine ;  you  have  no  business 
with  it,'  and  tried  to  get  it  out  of  my  hand.  She  said  she 
loved  him  a  great  deal  more  than  me ;  that  she  had  one 
*'  little  treasure  of  his  yet,  and  showed  me  a  ring  on  her 
"  wedding  finger.  I  asked  her  where  my  wedding  ring  was. 
"  She  said,  ^  At  the  bottom  of  the  Trent.'  She  said  he  gave 
"  her  that  ring  the  first  time  he  took  liberties  with  her,  on 
''  the  23rd  of  July,  1859.  After  that  I  asked  her  to  go  to 
'^  bed.  She  went  to  bed,  and  I  remained  on  the  sofa.  Next 
"  morning  I  went  to  see  her  relations  at  Sheffield,  and  asked 
"  them  to  advise  me.  They  said,  '  Never  go  near  her  again.' 
"  I  returned  to  Nottingham  at  8.30,  and  found  her  and  Burke 
"  gone  to  the  garden." 

Mr.  Cooper  then  recalled  Birmingham,  a  witness  examined 
by  him  in  support  of  the  petition,  who  now,  with  respect 
to  the  letter  of  the  7th  of  April,  1861,  deposed  :  "  I  recollect 
''that  letter  being  written  at  my  house  at  Manchester;  it 
"  was  partly  read  out  to  me  by  Mrs.  Marris,  after  she  wrote 
"  it.     The  letter  was  written  by  Mr.  Burke,  and  copied  by 
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1862.      '^  her.     I  saw  both  the  papers.     I  donH  know  what  has  be- 
January  21.    u  come  of  the  original." 


The  Attorney-General  expressed  a  doubt  as  to  the  coarse 


Marbis 

V. 

Maskis  and 

BuEKE       to  be  pursued  in  addressing  the  Court, 
(the  Qaeen's 
Proctor  inter- 


Tenmg).  rjij^^  JuDGB  ORDINARY  :  Uuless  you  daim  the  privilege  of 

a  Crown  case^  which  is  a  matter  for  consideration^  you  should 
comment  on  your  own  evidence^  and  I  shall  hear  Mr. 
Cooper  in  reply. 

The  Attorney-General  then  addressed  the  Court. 

Mr.  Cooper  was  heard  in  reply. 

The  Judge  Ordinary:  In  this  case  I  am  of  opinion  the 
petitioner  has  established  the  charge  of  adultery  against  the 
respondent  and  co-respondent. 

The  Queen's  Proctor  traversed  the  adultery,  and  as  to  that 
he  is  defeated.  The  case,  then,  depends  upon  whether  there  was 
connivance  to  bar  the  petitioner's  claim  to  the  usual  remedy. 
That  the  Queen's  Proctor  should  have  been  advised  to  inter- 
vene can  surprise  no  one,  for  evidence  more  approximating  to 
proof  of  connivance,  without  absolutely  touching  it,  can  hardly 
be  imagined.  The  husband  was  all  but  criminally  weak;  to  the 
branch  shop  at  Leicester,  which  Burke  managed,  the  wife  went 
over  once  or  twice  a  week  to  collect  the  money,  and  was  allowed 
to  pass  the  night  there.  At  one  time  he  heard  a  rumour  of 
the  respondent  and  co-respondent  having  been  seen  together 
in  a  bedroom.  An  explanation  was  given  by  the  wife,  and 
it  does  not  appear  whether  he  took  any  steps  to  ascertain  the 
truth  of  it.  The  result  so  far  is,  that  he  was  very  weak ; 
but  I  do  not  think  that  he  intended  his  own  dishonour.  More 
than  once  he  remonstrated  with  her.  There  is  no  proof  of 
any  connivance  up  to  the  time  when  the  letter  of  10th  of 
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July  was  written.    It  must  have  been  known  to  the  petitioner;       1862. 

and  if  from  it  I  must  infer  that  he  was   a  willing  and  con-    ^^^^  ^1. 

senting  party  to  the  adultery  between  his  wife  and  Burke,      mI^is 

there  is  an  end  to  the  case.     It  appears  that  he  had  dis-   ^,     ^- 

.  •  ^  Harris  AND 

cusssed  with  her  the  impropriety  of  this  intimacy ;  that  he      Burks 

found  letters  in  her  bosom.  The  only  evidence  that  throws  i^oetw  Ster- 
any  light  on  the  expression,  "  the  important  question  is  ^ening). 
"  settled/^  is,  that  the  husband  had  told  her  she  must  choose 
between  Burke  and  himself.  The  words  in  his  handwriting, 
"  It  will  be  better  to  attend  to  this  matter  first  thing,'*  I 
cannot  construe  as  a  willing  consent  that  adultery  should  be 
committed ;  it  seems  rather  an  unwilling  consent :  '^  she  has 
"  made  up  her  mind,  and  is  determined  to  leave  me ;  so 
"  the  sooner  she  goes  the  better.'^ 

By  connivance  I  understand  that  the  husband  so  behaves 
himself  as  to  give  a  willing  consent  to  the  act,  though  he  need 
not  be  an  accessary  before  the  fact.  The  letters  written  by  her 
are  important ;  those  written  not  long  after  she  left  express 
the  deepest  regret  and  sorrow,  whereas  in  that  written  after 
the  suit  was  instituted  she  asserts  that  all  was  done  at  his 
desire,  and  so  on.  Birmingham,  however,  proved  that  that 
letter  was  written  by  Burke,  and  copied  by  her  to  send  to  her 
husband ;  and  the  contrast  of  the  letters  in  tone  and  ex- 
pression is  striking,  the  object  of  the  last  being,  plainly 
enough,  to  screen  the  co-respondent  from  costs.  Comparing 
the  letter  of  the  10th  of  July  with  the  evidence  in  the  whole 
cause,  I  do  not  think  that  the  petitioner  connived  at  his 
wife's  guilt.  He  is  therefore  entitled  to  a  decree  nUi  ^or  the 
dissolution  of  his  marriage^  and  with  costs  against  the  co- 
respondent. 
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1862. 

Feb.  lauds.  BUREOUGHS  V.   BURROUOHS. 


BuBHouGHs    frifgfg  Petition  for  Restitution.— Husband's  Answer  alkffing 
Bu&BouoHs.       Adultery.  —  Right    to    Begin.  —  Competent    Witnesses.  — 
Practice. 

When  the  wife's  petition  for  restitution  of  conjugal  rights  is  heard  before 
the  Court  without  a  jury,  her  counsel  have  a  right  to  begin,  though 
the  substantive  issue  may  be  raised  on  the  husband's  answer.  In 
such  a  suit  the  husband  is  a  competent  witness  in  support  of  his 
answer  alleging  the  wife's  adultery ;  for  the  Court  on  his  evidence 
might  refuse  the  decree  of  restitution,  though  it  could  not  make  a 
decree  for  judicial  separation. 

There  being  cross-issues  of  adultery  in  the  husband's  petition  for  dis- 
solution standing  for  trial  before  a  jury,  the  Judge  Ordinary  sus- 
pended his  judgment  until  these  issues  were  disposed  of. 

This  was  a  suit  for  restitation  of  conjugal  rights  brouglit 
by  the  wife  against  the  husband.  The  petitioner  alleged 
the  marriage,  cohabitation  to  a  certain  date,  and  the  hus- 
band's refusal  to  cohabit  since  that  date.  The  answer 
denied  that  the  husband  bad  at  any  time  without  just  cause 
refused  to  permit  the  wife  to  live  and  cohabit  with  him,  "  for 
''  he  says  that  he  hath  a  just  and  reasonable  cause  for  sepa- 
"  rating  himself  from  her  by  reason''  that  she  has,  on  divers 
occasions,  committed  adultery.  The  wife's  reply  denied  the 
adultery,  and  the  case  now  came  on  for  hearing  before  the 
Judge  Ordinary  without  a  jury. 

Dr.  Phillimore,  Q.C.,  and  Dr.  Swabey,  for  the  petitioner. 

Sir  Fr.  Slade,  Q.C.,  and  Dr.  Spinhs  for  the  respondent, 
after  the  pleadings  opened,  claimed  to  begin,  the  proof  of 
the  substantial  issue,  viz.  the  wife's  adultery,  being  on  the 
respondent.  Cherry  v.  Cherry^  1  Swab.  &  Trist.  319,  seems 
directly  in  point. 

Thb  Judge  Ordinary  :  That  case  was  tried  before  a  jury. 
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and  the  only  issue  on  the  record  was  cruelty.     Here  the  case       1862. 

comes  before  me  on  the  whole  petition.     The  petitioner  must  ^^^'  ^  "^'' 

prove  the  marriage^  etc.,  in  the  usual  course,  and  must  there-  bureouohs 

fore  begin.  _      •• 

°  BUBROUOHS. 

Dr.  Phillimore  then  opened  the  petitioner's  case,  and  the 
petitioner  and  other  witnesses  were  then  called  to  prove  mar- 
riage, etc. 

Sir  F,  Slade  opened  the  respondent's  case  as  to  the  peti- 
tioner's alleged  adultery,  and  called  Thomas  Proctor  Bur- 
roughs, the  respondent,  as  a  witness. 

Br.  Phillimore  objected.  Upon  the  wife's  suit  for  resti- 
tution is  engrafted  by  the  husband's  answer  and  its  prayer 
(which  asks  for  a  decree  of  judicial  separation  by  reason  of 
the  wife's  adultery,  as  well  as  to  reject  the  prayer  of 
the  petitioner)  a  suit  by  reason  of  adultery;  and  in  this 
the  husband  is  not  competent  as  a  witness  (14  &  15 
Vict.  c.  99,  s.  4).  I  abstained  from  asking  the  wife  any  ques- 
tion bearing  on  this  issue;  my  learned  friends,  of  course, 
had  the  opportunity  of  cross-examining  her.. 

The  Judge  Ordinary:  I  observed  that  you  did;  but 
I  think  I  must  hear  the  husband's  evidence.  I  presume 
it  would  be  competent  to  answer  a  petition  for  restitution  by 
pleading  adultery,  and  merely  praying  to  reject  the  petition 
without  asking  for  a  decree  of  judicial  separation ;  then  I 
might  refuse  the  decree  for  restitution  on  the  husband's  evi- 
dence, though  I  could  not  on  such  evidence  make  a  decree  of 
judicial  separation. 

The  respondent's  evidence,  and  that  of  the  other  witnesses 
on  his  behalf,  was  then  taken,  and  witnesses  on  the  part  of 
petitioner  called  in  reply. 
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1862.  A  petition  by  the  husband  for  dissolution  of  his  marriage 

>cb.  1  and  5.  by  reason  of  the  wife's  adultery  [Burroughs  v.  Burroughs  and 
BuKBouGHs  Silcock),  in  which  the  wife's  answer  charged  adultery  against 
the  husband^  being  on  the  list  of  cases  to  be  tried  before  a 


BUKBOUOHS. 


jury,— 


The  Judge  Ordinary,  at  the  end  of  the  present  case, 
said:  I  shall  reserve  my  judgment  till  the  issues  raised  in 
the  suit  for  dissolution  are  disposed  of  by  the  jury,  and  say 
nothing  which  might  prejudice  that  trial. 


February  4. 


Pearson  v.  Pearson  (on  motion). 


Peaeson      Order  for  Payment  of  Costs. — No  Indorsement  of  Amount 

Vm 

Peakson.  on  Writ. — Practice. 

On  the  8th  of  May,  1861,  an  order  was  made  for  attachment  to  itsne 
against  the  respondent  for  non-payment  of  taxed  costs,  and  the  respon- 
dent was  subsequently  confined  in  Chester  gaol  under  the  attachment. 

Held,  that  it  was  too  late,  in  January,  1862,  to  move  to  set  aside  the 
attachment  on  the  ground  that  the  amount  of  costs  to  be  paid  was 
not  indorsed  on  the  writ,  the  allocatur  and  order  for  payment  having 
been  previously  served  upon  the  respondent. 

This  was  an  application  on  behalf  of  the  respondent  to  set 
aside  an  attachment  for  irregularity,  and  to  discharge  the  re- 
spondent from  custody  under  the  said  attachment. 

The  suit  was  originally  the  wife^s  petition  for  dissolution 
of  marriage.  On  the  6th  of  February,  1861,  an  order  was 
made  for  the  taxation  of  petitioner's  costs,  which,  on  the  15th 
of  that  month,  were  taxed  at  £32.  ISs.  2d.  By  an  order  of 
the  27th  of  February,  the  said  sum  was  ordered  to  be  paid  by 
the  respondent  to  Messrs.  Bouth,  Rowden,  and  Stacey,  the 
petitioner's  solicitors^  within  a  week  after  service. 
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On  the  8th  of  May^  1861^  an  order  was  made  for  an  attach-       1862. 
ment  to  issue  against  the  said  respondent  for  contempt  in  not    February  4, 
paying  the  costs,  and  the  attachment  issued  under  which  the     ^KAMaov 
respondent  was  arrested  and  placed  in  Chester  Castle. 

The  attachment  was  not  indorsed  with  the  amount  of  costs 
for  the  non-payment  of  which  it  was  issued,  nor  did  the 
amount  of  costs  appear  in  the  body  of  the  writ,  which  was 
the  irregularity  complained  of. 


V. 

Fkauon. 


Dr,  Spinks  moved  the  Court  accordingly.  —  Nothing  is 
brought  to  the  knowledge  of  the  sheriff  or  the  party  as  to 
what  sum  the  latter  is  to  pay.  By  section  52  of  Divorce  Act, 
the  Court  has  the  same  power  to  enforce  its  orders  as  the 
High  Court  of  Chancery  has.  In  1  Dan.  Ch.  Prac.  357,  it 
appears  that  an  ordinary  contempt  in  process  may  be  cleared 
by  doing  the  act  required  and  payment  to  the  other  party  of 
costs  incurred  by  the  non-performance,  but  the  rule  in  Chan- 
cery is  never  to  put  the  seal  to  the  attachment  till  the  amount 
to  be  paid  is  indorsed  (2  Dan.  Ch.  Prac.  811). 

Mr.  John  C.  F.  S.  Day,  contra. — In  this  case  the  defect,  sup- 
posing it  to  be  one,  is  a  mere  irregularity.  The  arrest  was  on 
the  15th  of  May,  1861 — it  is  now  too  late;  and  the  respondent 
was  not  prejudiced,  for  he  must  have  known  the  amount.  [By 
the  Court  :  What  is  the  rule  as  to  its  being  too  late  to  com- 
plain of  irregularity  when  the  liberty  of  the  subject  is  in 
question  ?]  As  to  that,  R.  v.  Burgess,  8  Ad.  &  Ell.  275, 
seems  to  be  in  point.  As  to  the  amount  to  be  paid,  he  could 
not  have  been  released  by  paying  the  amount  indorsed,  as  he 
must  have  paid  the  costs  of  attachment  as  well. 


Dr.  Spinks :  Here  the  irregularity  complained  of  is  of  the 
very  essence  of  the  writ.  Cur.  adv.  vult. 

The  Judge  Ordinary  :  This  was  an  application  on  be- 
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1862.      lialf  of  the  respoudent  to  be  discharged  from  custody  in  con- 
February  4.    sequence  of  an  irregularity — viz.  that  the  writ  of  attachment 
Pearson     ^^  °^*  indorsed  with  the  amount  to  be  paid.     The  party, 
^    ^'  however,  had  fiill  notice :  he  was  served  with  the  allocatur  and 

order  of  Court ;  there  was,  therefore,  no  real  want  of  infor- 
mation ;  if  he  had  desired  to  pay  the  sheriff  and  found  any 
diflSculty,  he  might  have  applied  to  the  Court ;  but  he  is  too 
late  now  in  applying  to  be  dischai^ed  on  a  mere  irregularity 
— for  it  is  a  mere  irregularity ;  the  attachment  itseK  is  good. 


Feb.  18  and  25.        ^  *^®  Petition  of  John  Augustus  Shiel  Bouyerie. 

Be  the  Petition  Legitimacy  Declaration  Act,  21  ^  22  Vict,  c,  93. — Mode  of 
of  John  jy^^/ 

Augustus 

BouYERii:.    ^^®  Court  will,  generally,  at  the  request  of  either  party  to  a  petition 
under  the  above  Act,  direct  issues  raised  to  be  tried  by  a  jury. 

This  was  a  petition  under  the  Legitimacy  Declaration  Act. 
The  parties  cited  to  see  proceedings  pleaded  that  the  petitioner 
was  not  the  legitimate  son  of  his  parents,  and  that  the  mar- 
riage of  his  parents  was  invalid. 

Mr.  T.  Jones,  for  the  petitioner,  moved  that  the  issues 
might  be  tried  before  the  full  Court  without  a  jury. 

Mr.  Matthews,  for  the  parties  cited,  moved  that  the  issues 
might  be  tried  by  a  special  jury. 

Mr,  Leigh,  for  the  Attorney-General,  left  the  question  to 
the  Court. 

The  Judge  Ordinary  :  Personally,  I  am  in  favour  of  trial 
by  jury.     I  have  not  the  least  objection  that  a  jury  should 


AND  MATRIMONIAL  CAUSES.  649 

take  the  responsibility  of  deciding  issues  of  fact,  especially       1862. 

where  questions  of  credit  are  involved.  *'®^-  ^^  *°^  ^^' 

Cur.adv.vulL      jj^thTp^iUon 
of  John 
Augustus 
The  Judge  Ordinary  :  I  have  considered  this  question,       Shul 

and  acting  upon  the  principle  I  have  always  acted  upon^  that  pei,  £6. 
where  there  is  no  special  reason  to  the  contrary,  and  either 
party  wishes  for  a  jury,  a  jury  should  be  granted,  I  shall  grant 
the  motion  for  a  jury  in  this  case,  as  I  do  not  find  that  there  is 
such  a  state  of  circumstances  as  would  lead  me  to  suppose  that 
it  is  a  case  which  a  jury  could  not  properly  try.  Some  cases 
of  this  kind  involve  complicated  questions,  and  the  examina- 
tion of  a  variety  of  documents.  But  where  it  is  a  simple 
question  of  fact,  e.  g,  legitimate  or  not,  access  by  the  husband 
or  not,  there  is  no  reason  why  the  parties  should  not  have  a 
jury.  If  there  is  a  jury  at  all,  either  party  is  entitled  to  a 
special  jury  if  he  comes  in  time. 


Harding  t?.  Harding  and  Lance.  Febrna    25 

Taxation  of  Wife's  Costs. — Practice.  Haedino 

V. 

Coflts  of  application  for  further  time  to  answer,  etc.,  on  behalf  of  the  ^^^^^^^/''^ 
wife,  will,  as  a  general  rule,  not  be  taxed  against  the  husband.  Nor 
costs  of  a  motion  for  the  husband  to  attend  and  be  examined  on 
the  wife's  petition  for  alimony,  and  his  answer  on  oath  thereto,  where 
the  result  of  his  examination  is  to  establish  the  truth  of  his  answer 
on  oath. 

Dr.  Wambey,  on  behalf  of  the  wife,  the  respondent,  moved 
for  a  rule  nisi  to  review  a  taxation  of  costs  in  a  suit  for  disso- 
lution by  a  husband.  His  first  objection  was,  that  the  regis- 
trar had  not  allowed  the  wife  the  costs  of  an  application  for 
time  to  answer. 
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1862.  The  Judge  Ordinart  :  The  costs  of  such  an  application 

Febroary  25.   shonld  certainly  be  disallowed.     It  was  rendered  necessary  by 

HASDHfo     ^^^  ^^^^  laches.     On  questions  of  this  kind  I  rely  on  the  ex- 

^'  perienoe  of  those  who  are  more  skilled  than  I  am  in  the 

Habdutoahd  ^ 

Lancs.       practice  of  the  Ecclesiastical  Courts.     It  has  been  reported 

to  me  by  one  of  the  registrars  that  the  costs  of  summonses 

for  time  are  never  aUowed^  unless  it  can  be  shown  that^  owing 

to  some  laches  on  the  other  side^  farther  time  was  necessary^ 

and  that  in  the  Ecclesiastical  Courts  the  wife's  proctor's 

charges  for  obtaining  further  time  were  never  allowed. 

Dr.  Wambey  next  objected  to  the  registrar's  taxation^  that 
the  costs  of  a  motion  for  the  attendance  of  the  husband  to  be 
examined  upon  his  answer  to  the  petition  for  alimony  had  not 
been  aUowed^  although  the  husband  had  been  ordered  to 
attend^  and  had  been  examined. 

The  Judge  Ordinary  :  Tou  asked  me  to  have  the  husband 
examined ;  and^  as  I  thought  his  answer  a  very  extraordinary 
one^  I  ordered  him  to  attend ;  but^  after  hearing  his  exami- 
nation^ 1  thought  he  had  made  out  his  case. 

Dr.  Wambey:  It  was  a  complicated  answer^  tending  to 
lead  us  to  believe  that  he  had  property  other  than  he  had 
disclosed  in  the  answer. 

The  Judge  Ordinary  :  I  cannot  grant  a  rule.  The  regis- 
trars must  act  upon  some  principle,  and  they  cannot  take 
into  consideration  the  circumstances  of  each  case.  If  it  is 
sought  to  make  a  case  an  exception  to  a  general  principle,  the 
application  ought  to  be  made  when  the  case  is  before  the 
Court,  without  the  expense  and  trouble  of  a  motion  to  review 
the  taxation.  If  the  answer  was  insufficient,  the  wife  might 
have  been  justified  in  applying  for  an  order  that  he  should 
file  a  further  and  fuller  answer;  and  according  to  the  prin- 
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dple  adopted  in  the  registry^  she  might  have  been  entitled  to      1862. 

the  costs  of  that  application.     Bnt  here  she  exercised  the  F«'>r«M>7  25- 

power  of  rather  an  inquisitorial  character^  of  having  the  man     hardino 

here  and  cross-examining  him.     Having  failed  to  make  out  „      '* 

°  ,      ,  °  Hakdinoand 

her  case  by  the  cross-examination,  she  cannot  have  the  costs.       Lance. 

The  taxation  of  the  registrar  is  quite  right. 

Rule  refused. 


BOULTON    V.    BOULTON    AND     FaGE    (the   QuCCn's    Proctor         March  18. 

intervening).  _ 

Decree  Nisi. — Intervention  of  Queen's  Proctor. — Pleading. —  Boulton  and 
Mode  of  Trial— 'Z^  ^  24  Vict.  c.  144,  s.  7.— Rules  of    ^Q^^i^Jj* 
22nd  November,  1860.  Proctor 

interveaiag). 
If  the  Queen's  Proctor  intervenes  by  leave  of  the  Court,  pleads  to  the 
petition,  and  the  petitioner  replies,  whereby  issues  are  raised  on  the 
record,  the  Court  will  not  generally  allow  such  issues  to  be  decided 
by  affidavits ;  but  if  the  Queen's  Proctor,  under  the  first  branch 
of  sect.  7  of  23  and  24  Yict.  c.  14d,  as  one  of  the  public,  enters  an 
appearance  and  shows  cause  against  a  decree  nisi  being  made  abso- 
lute, he  may  proceed  to  file  affidavits  under  rule  18,  and*  on  those 
and  counter-affidavits,  if  filed,  the  question  raised  may  be  argued 
under  the  direction  of  the  Judge  Obdinabt. 

In  this  case  the  husband  petitioned  for  a  decree  of  dissolu- 
tion j  no  appearance  was  entered  by  the  respondent  or  co- 
respondent ;  and,  on  proof  of  the  allegations  in  the  petition, 
a  decree  nisi  was  pronounced  on  the  Slst  of  May,  1861. 

On  the  12th  of  November  1861,  the  Court  was  moved  to 
make  the  decree  absolute,  but  the  application  was  not  granted; 
and,  by  direction  of  the  Judge  Ordinary,  the  papers  in  the 
case  were  sent  to  her  Majesty's  Proctor,  who  thereupon  inter- 
vened and  pleaded.  The  petitioner  replied  to  the  allegations 
in  the  Queen's  Proctor's  plea,  and  issue  was  joined  on  them. 
The  Queen's  Proctor  then  filed  affidavits  in  support  of  his 
plea,  and  the  petitioner  filed  affidavits  in  answer. 
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1862.  Dr.  Spinks  (for  the  Qaeen's  Proctor)  moved  that  the  cause 

March  18.     might  be  heard  on  the  affidavits  on  Tuesday  next. 

BOULTON 

V.  Thb  Judge  Ordinary:  But  there  is  an  issue  joined  upon 

PAOE^^the"  the  plea.     There  has  been  some  misapprehension  with  regard 

Q^"*"      to  the  practice  in  cases  where  the  Queen's  Proctor  intervenes. 

interYening).   There  are  two  courses  open  to  the  Queen's  Proctor.     He  can 

either  intervene  by  leave  of  the  Court  and  plead,  or  he  can 

intervene  as  one  of  the  public^  under  the  first  branch  of  the 

section^  and   show  cause  on  affidavit  under  the  18th  rule. 

Here  he  has  intervened  and  pleaded  under  the  16th  rule^  and 

filed  affidavits  to  show  cause  under  the  18th  rule. 

Dr,  Spinks  stated  that  the  same  course  has  been  taken  in 
this  as  in  the  previous  cases.  In  Rogers  v.  Roffers,  where 
the  Queen's  Proctor  intervened  after  the  decree  tnsi,  issue 
was  joined  upon  his  allegations^  and  the  case  was  tried  by 
affidavits. 

The  Judge  Ordinary  :  There  must  have  been  some  mis- 
.  apprehension  on  the  subject.  If  the  Queen's  Proctor  inter- 
venes under  the  latter  part  of  the  section,  he  must  then^  under 
the  16th  rule,  take  a  part  in  the  pleadings;  but  if  he  shows 
cause  as  one  of  the  public,  he  is  then  '^  to  file  affidavits  setting 
forth  the  facts  on  which  he  relies/'  and  ''  the  party  in  the 
cause  in  whose  favour  the  decree  nisi  for  a  dissolution  of  mar- 
riage has  been  pronounced  may  within  eight  days  after  deli- 
very of  the  affidavits,  or  within  such  further  time  as  may  be 
allowed  by  the  Court,  file  affidavits  in  answer,  and  shall  forth- 
with give  notice  of  his  having  done  so."  Then,  by  the  next 
rule,  ''  the  questions  raised  on  such  affidavits  shall  be  argued 
at  such  time  as  the  Judge  Ordinary  may  appoint,  and  if  he 
thinks  fit  to  direct  any  controverted  questions  of  fact  to  be 
tried  by  a  jury,  the  same  shall  be  settled  and  tried  in  the 
same  manner  and  subject  to  the  same  rules  as  any  other  issue 
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tried  in  this  Court."    Now  that  the  papers  are  before  me,  I  1862. 

cannot  shut  my  eyes  to  the  fact  that  there  is  an  issue  joined  ^^^h  18. 

on  the  record.     I  therefore  reject  the  motion  to  hear  the  bouwon 
questions  raised  argued  on  the  affidavits  on  Tuesday  next.  ^• 

^  BOULTON  AND 

Paob  (the 


!tor 
interrenins). 

FoBSTBB  V.  FoRSTBR  and  Thomas.  Febnuur7  25 

and  Mareh  4. 

Alimany. — Policy  of  Insurance. 

The  general  rule  in  estunating  the  husband's  income  for  the  purposes  pobsteb  and 
of  alimony  is,  that  he  is  not  entitled  to  deduct  sums  paid  by  way  of  Thomas. 
premium  to  maintain  a  policy  of  insurance  on  his  life ;  but  where  the 
policy  was  under  settlement  for  the  benefit  of  his  wife  and  children 
after  his  death,  and  the  premium  was  deducted  and  paid  over  to  the 
ofiioe  by  his  employers,  the  Court  allowed  him  to  deduct  the  amount 
of  such  premium  in  estimating  his  income. 

This  was  a  question  arising  on  a  wife^s  petition  for  alimony 
pendente  lite,  in  a  suit  by  a  husband  for  dissolution  on  the 
ground  of  adultery. 

The  husband^  in  hia  answer  to  the  petition  for  alimony^ 
alleged  that  in  the  year  1857  his  employers  agreed  to  in- 
crease his  annual  salary^  which  was  then  £400^  by  the  sum 
of  iCSOO,  upon  condition  that  he  would  insure  his  life  for  a 
specified  sum  for  the  benefit  of  his  wife  and  children ;  that  he 
did  insure  his  life  for  that  sum^  and  that^  in  pursuance  of  the 
agreement  with  his  employers^  he  had  made  a  settlement  of 
the  insurance  for  the  benefit  of  his  wife  and  children  after  his 
death,  and  his  employers  had  since  deducted  and  continued  to 
deduct  £165,  the  amount  of  the  premium,  firom  his  annual 
salary,  and  to  pay  it  over  to  the  insurance  office. 

Mr.  D.  D.  Keane  for  the  wife. — The  husband  is  not  en- 
titled to  deduct  the  £165  a  year.  Harris  v.  Harris,  1  Hagg. 
851,  is  conclusive  that  it  was  the  invariable  rule  of  the  Eccle- 

VOL.   II.  2   F 
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1862.      siastical  Courts  not  to  allow  deductions  for  preminms  upon 

February  26    jife  insurances, 
and  March  4. 


FoKSTER  Mr.  R,  Searle  for  the  husband:  The  general  rule  laid 
FoRSTEE  AUD  ^^wu  iu  Hatris  v.  Harris  is  not  applicable  to  this  case.     The 

Thomab.  reasoning  there  was,  that  the  policy  at  any  time  was  capable 
of  being  converted  into  money ;  but  this  policy  is  not  under 
the  husband's  control.  He  can  derive  no  benefit  from  it,  and 
he  is  obliged  to  pay  the  premiums. 

Mazvh  4.  Thk  Judge  Ordinary  :  The  husband  is,  I  think,  in  this 
case,  entitled  to  deduct  the  annual  premiums  from  his  income, 
and  I  allot  alimony  subject  to  such  deduction. 


2^j^jj^  13  (Brfore  the  Jitdob  Obdikabt  arid  a  Common  Jwry.) 

Qj^^Y  Gray  v.  Gray  (the  Queen's  Proctor  intervening). 

Gkat         Decree  nisi. — (iueerCs  Proctor^s  intervention. — Colltuion. — 
(theQueen'8  Evidence. 

Proctor  inter- 

Temug).      Qq  ^^  1^^  ^£  g^  iBBue  of  collusion,  arising  on  the  Qaeen*8  Proctor's 

intervention,  in  a  petition  to  which  the  husband  had  not  appeared : 

Hbld,  that  the  statements  made  by  the  husband,  not  in  the  presence  of 

the  wife,  were  inadmissible  as  evidence  on  the  issue  before  the  jury: 

Hbld,  that  the  petitioner,  the  wife,  oould  not  be  called  as  a  witness, 

either  under  14  &  15  Vict.  c.  99,  or  16  &  17  Vict.  c.  83. 
QujBBB :  Whether  the  Court  has  power  to  give  costs  against  the  Crown 
on  a  verdict  adverse  to  the  Queen's  Proctor  being  found  P 

This  was  originally  a  petition  for  dissolution  of  marriage, 
at  the  suit  of  the  wife,  by  reason  of  the  husband^s  bigamy  and 
adultery.  The  respondent  never  appeared  to  the  petition, 
which  was  heard  on  oral  evidence  before  the  Judge  Ordinary, 
on  the  17th  of  January,  1861,  when  a  decree  nisi  for  dissolu- 
tion was  made,  and  the  respondent  condemned  in  costs.  On 
the  20th  of  March  the  Queen's  Proctor  obtained  leave  to  inter- 
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Tene^  and  on  the  27th  of  March  filed  the  following  pleas  : — 
I.  That  the  said  petitioner  has  been  acting  in  collusion  with 
the  respondent  for  the  purpose  of  obtaining  a  divorce,  con. 
trary  to  the  justice  of  the  case.  2.  That  divers  material  facts 
respecting  the  conduct  of  the  said  petitioner  and  the  said  re- 
spondent have  not  been  brought  before  the  Court.  3.  That^  at 
the  time  when  the  said  petitioner  presented  her  petition  for 
dissolution  of  her  marriage,  she  was,  and  had  been  for  some 
years  previously,  habitually  committing  adultery  with  Francis 
Kendall,  an  omnibus  proprietor. 

The  fourth,  fifth,  sixth,  and  seventh  paragraphs  specified 
places  and  times  of  adulterous  cohabitation;  and  concluded 
with  a  prayer  that  the  Court  will  be  pleased  to  refuse  to  make 
the  said  decree  nisi  absolute,  and,  further,  to  dismiss  the 
petition  of  the  said  Mary  Louisa  Gray,  and  to  condemn  her 
and  the  said  Richard  Thomas  Clement  Gray,  or  such  of  them 
as  it  shall  see  fit,  in  the  costs  arising  irom^the  Queen's  Proc- 
tor's intervention. 

On  the  first  and  second  paragraphs  the  following  particulars 
were  delivered  by  the  Queen's  Proctor  to  the  petitioner's 
solicitor. 

The  following  is  the  nature  of  the  collusion  set  forth  in  the 
Queen's  Proctor's  plea  in  the  above  suit: — That  the  said 
Richard  Thomas  Clement  Gray,  the  respondent,  was  aware 
that  the  petitioner  was  living  in  a  state  of  adultery  as  charged 
in  the  Queen's  Proctor's  plea,  and,  nevertheless,  collusively 
agreed  with  the  petitioner  not  to  defend  the  suit,  in  order 
that  she  might  obtain  a  divorce. 

And  the  following  is  the  nature  of  the  material  facts  re- 
ferred to  in  the  second  paragraph  of  the  Queen's  Proctor's 
plea : — ^That  the  petitioner  had  been  for  many  years,  and  still 
was,  living  in  a  state  of  adultery,  as  charged  in  the  Queen's 
Proctor's  plea;  and  was,  at  the  time  of  filing  her  petition,  co- 
habiting with  Thomas  Kendall,  at  14,  Tyssen  Terrace,  Dalston 
Lane,  Hackney:  and,  in  order  to  conceal  that  fact,  and  to 

2  p  2 


1862. 
March  IS. 

Grat 

9. 

Gray  (the 

Queen's 

Proctor  in- 

tenrening). 
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1862.      deceive  the  Court,  caused  herself,  or  allowed  herself,  to  be 
March  18.     falsely  described  in  her  petition,  and  the  affidavit  accompany- 
Gkat       ^^S  *^®  same,  as  resident  at  No.  7,  Hardinge  Street,  WeUing- 
GRAY'(the    ^^  Street,  Upper  Islington. 

Queen's  The  petitioner's  answer  to  these  pleas  denied  that  she  had 

terrening)'.  ^^^^  acting  in  collusion  with  the  respondent  for  the  purpose 
of  obtaining  a  divorce  contrary  to  the  justice  of  the  case ; 
admitted  that  she  had  committed  adultery  with  Kendall,  as 
charged ;  denied  that  any  other  material  facts  had  been  with- 
held from  the  Court ;  alleged  that  she  had  no  separate  pro- 
perty, and  submitted  that  she  ought  not  to  be  condemned  in 
the  costs  arising  from  the  intervention  of  the  Queen's  Proc- 
tor, nor  in  any  part  thereof,  as  prayed  by  the  Queen's 
Proctor. 

The  issue  of  collusion  now  came  for  trial  before  the  Judge 
Ordinary  and  a  common  jury. 

Dr.  Wambey,  with  him  Mr.  M.  Chambers,  Q.C.,  opened 
the  pleadings. 

Sir  F.  Slade,  Q.C.  {Dr.  S^nfiks  with  him)  stated  the  case 
on  behalf  of  the  Queen's  Proctor.  —This  was  originally  the 
wife's  petition  for  dissolution  of  marriage,  by  reason  of  her 
husband's  bigamy.  The  husband  knew  that  the  wife  had  been 
living  in  adultery,  but  he  did  not  answer  the  petition,  or  even 
appear  to  the  citation.  In  1850  Mr.  Oray  brought  an  action 
for  crim.  con.  against  Kendall,  which  was  settled.  He  after- 
wards married  a  Miss  Addams. 

Witnesses  were  then  called  on  behalf  of  the  Queen's 
Proctor. 

Beesant,  clerk  to  Mr.  Eyre,  32,  Poultry:  Know  Richard 
Thomas  Clement  Oray.  In  1850  he  gave  me  instructions  to 
issue  a  writ  against  Kendall  for  crim.  con.  On  the  9th  of 
December  writ  issued.  After  that.  Gray  told  me  he  had  pro- 
cured the  writ  to  be  served. 
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Mary  Ann  Addams  deposed :  I  know  Gray,  the  respondent       1862. 

in  this  petition.     Became  acquainted  at  Gravesend  in  1852.     '^«reh  18. 

He  said  he  was  a  single  man,  paid  me  courtship,  and  we  were        Qi^y 

married  in  1853  at  the  registrar's  ofBce  at  Mile  End.    About     ^    *•  ,^, 

^  Gray  (the 

six  months  after  Mrs.  Gray  called,  said  Gray  was  her  husband^      Queen's 
and  that  she  had  had  children  by  him.  teryening)'. 

By  thb  Court:  You  have  to  prove  thai  the  parties  to 
this  record  are  acting  in  concert  in  respect  of  this  petition. 
What  was  said  seven  years  ago  to  or  by  Gray  does  not  seem 
to  have  much  bearing  on  that. 

Evidence  continued:  I  am  not  now  living  with  Gray;  I 
have  left  him  three  years.  Whilst  living  with  him  I  saw 
Mrs.  Gray  several  times  at  Wapping  and  Moulsey ;  the  first 
time  at  Prescot  Street.  Mrs.  Gray  saw  Mr.  Gray  at  his 
house.  She  never  had  any  meal  with  him.  She  once  lunched 
with  me,  but  not  with  Gray.  I  have  gone  out  of  the  room 
and  left  them  together.  We  were  at  Wapping  in  1856  for 
nine  or  ten  months.  Mr.  Gray  has  said  something  to  me 
about  a  divorce. 

Mr.  Af.  Chambers  objected  that  what  Mr.  Gray  said,  not 
being  in  the  petitioner's  presence,  could  be  no  evidence 
against  her. 

Bt  the  Court:  So  far  as  affects  Gray,  what  he  says 
would  be  admissible ;  but  the  issue  which  the  jury  are  trying 
is  not  joined  with  him,  but  only  with  Mrs.  Gray ;  and  what 
he  has  said  is  not  good  against  her. 

Sir  F.  Slade :  It  may  affect  the  question  of  costs. 

Bv  thb  Court:  That  may  be  so  hereafter;  but  there  is 
no  issue  before  the  jury  which  makes  the  evidence  admissible 
now. 
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1862.  Evidence  continued :  Mrs.  Oray  once  told  me  she  intended 

March  13.    to  get  a  divorce ;  that  was  just  after  she  found  out  his  mar- 

GaAY       TAsLge  with  me. 

^'  Stephen  Nokes  deposed :  I  am  a  bottle  and  wine-mer- 

(the  QoeeQ's  chaut.     I  know  Gray ;  I  knew  him  under  the  name  of  Ad- 

interrenii).  da™8>  ^^  Wapping.     Was  employed  by  him  in  1855,  and 

till  April,  1856,  at  Nelson  Walk,  and  afterwards  in  Devonshire 

Square  in  September,  1860.    In  December  he  closed  up.    He 

was  a  wine  and  bottled-stout  merchant.   Know  Mrs.  Gray,  the 

petitioner.     Have  seen  her  at  Mr.  Gray's,  at  Wapping,  and 

in  Devonshire  Square.     She  drove  down  in  September  and 

December,  1860,  with  her  son.    I  used  to  be  in  the  cellar. 

She  may  have  stayed  two  hours. 

On  cross-examination :   The  boy  was  about  sixteen,  and 
going  to  sea.     She  came  about  his  father  getting  an  outfit. 


Mrs.  Gray,  the  petitioner,  was  then  called  by  Sir  F.  Slade, 
and  the  admissibility  of  her  evidence  objected  to  by  Mr,  M. 
Chambers :  (16  &  17  Vict.  c.  83,  s.  3)  "  No  husband  shall  be 
compellable  to  disclose  any  communication  made  to  him  by 
his  wife  during  marriage,  and  no  wife  shall  be  compellable  to 
disclose  any  communication  made  to  her  by  her  husband 
during  marriage.''  This  is  also  a  suit  instituted  by  reason  of 
adultery,  and  petitioner  is  within  the  exception  of  the  second 
section  of  the  Act  just  cited,  and  of  the  exception  of  the  4th 
section  of  14  &  15  Vict.  c.  99. 

By  the  Court  :  I  think  that  is  so.  Though  the  immediate 
issue  before  the  jury  is  collusion  in  the  prosecution  of  the 
suit,  the  petition  is  a  proceeding  instituted  in  consequence  of 
adultery,  in  which  the  Queen's  Proctor  has  intervened ;  and 
the  petitioner,  whether  as  a  party  to  the  suit,  or  as  the  wife 
of  a  party  to  the  suit,  is  within  the  exceptions  of  the  section 
referred  to. 
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Sir  F,  Slade  then  said  he  could  carry  the  case  no  further      1862. 
on  behalf  of  the  Queen^s  Proctor.  March  is. 

Gryy 
Thb  Judob  Ordinary^  to  the  Jury  :  You  will  probably  think  •'• 

that  there  is  no  evidence  before  you  on  which  you  can  find  that  (the  Qaeen's 
the  petitioner  has  been  acting  in  collusion  with  the  respondent  intermung). 
for  the  purpose  of  obtaining  a  divorce.  When  the  Court  was 
established^  it  was  quite  possible  that  a  dissolution  of  the 
marriage  might  be  obtained  where  each  party  knew  the  other 
to  be  quite  as  guilty.  One  came  and  asked  for  a  divorce^  and 
the  other  spouse  simply  took  no  part  in  the  proceedings.  The 
object  of  the  law,  however,  was  not  to  give  relief  to  the  guilty ; 
and  the  Amendment  Act  of  1860  was  passed,  enabling  the 
Queen's  Proctor  to  intervene  and  bring  matters  before  the 
Court,  which,  before  that  Act,  third  parties  had  no  power  to  do. 
Again,  there  are  cases  in  which  the  husband  and  wife  may 
agree  together  to  present  a  case  before  the  Court  in  order  to 
obtain  the  divorce  which  they  both  desire,  which  is  the  charge 
brought  against  the  petitioner  in  the  present  instance  by  the 
Queen's  Proctor.  She  denies,  however,  any  concert  or  agree- 
ment with  her  husband  about  the  matter ;  and  I  apprehend 
that  the  Queen's  Proctor  has  failed  to  produce  any  evidence 
which  can  establish  that  there  was  such  concert  or  agreement. 

The  jury  found  a  verdict  for  the  petitioner  on  the  issue 
joined. 

Mr,  M,  Chambers  asked  for  costs. 

By  the  Court  :  No;  the  whole  case  was  one  in  which  the 
Queen's  Proctor's  intervention  was  most  properly  exercised. 
The  petitioner,  though  herself  living  in  adultery,  would  have 
obtained  a  dissolution  of  the  marriage  if  the  Queen's  Proctor 
had  not  intervened.  Secondly,  I  much  doubt  whether  I  have 
power  to  give  costs  against  the  Crown. 
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1862. 
January  31.         Oethin  V.  Gethin  (the  Queen's  Proctor  intervening). 

Gethin       Verdict    of  Jury.— Motion  for   New    Trial.— Affidamts.— 
Gethin  Practice. 

(the  Qiieeu's 

'  ^rv^^^  \  ^^  *^®  wife's  petition  for  dissolution  of  marriage,  to  which  the  hashand 
had  not  answered,  the  Queen's  Proctor  intervened,  and  alleged  the 
adultery  of  the  petitioner  and  collusion.  Issues  taken  on  these 
points  were  found  in  favour  of  the  petitioner  hy  verdict  of  a  jury. 
On  motion  for  rule  nin  for  a  new  trial,  the  Court  read  affidavits  of 
the  Queen's  Proctor,  and  of  witnesses  who  had  been  called  by  him 
at  the  trial ;  the  affidavits  of  the  latter  were  in  substance  that  they 
had  told  the  truth,  but  not  the  whole  of  what  they  knew,  and  it  was 
argued  that  if  the  whole  of  what  the  witnesses  knew  had  been  laid 
before  the  jury,  they  would  have  found  a  different  verdict. 
The  Court  refused,  on  such  affidavits,  to  make  a  rule  win. 

This  was  originally  a  suit  by  Lady  Gethin  for  a  dissolution 
of  her  marriage  with  Sir  Richard  Gethin.  The  respondent 
filed  no  answer,  but  while  the  suit  was  pending  the  Queen's 
Proctor  intervened,  and  alleged  that  Lady  Gethin  had  been 
guilty  of  adultery,  and  that  she  and  Sir  Richard  had  colluded 
for  the  purpose  of  obtaining  a  divorce  contrary  to  the  justice 
of  the  case.  These  allegations  were  denied  by  the  petitioner, 
and  the  issues  were  tried  before  bis  Lordship  and  a  special 
jury  on  the  19th,  20th,  and  21st  December  last.  The  jury 
found  both  issues  in  £Etvour  of  the  petitioner. 

The  Attorney-General  (with  whom  was  Sir  F.  Blade,  Q.C.) 
moved  for  a  rule  nisi  for  a  new  trial  on  behalf  of  the  Queen's 
Proctor,  upon  the  grounds,  first,  that  the  verdict  upon  the 
issue  of  adultery  was  against  evidence;  and  secondly,  that 
since  the  trial  some  of  the  witnesses  who  had  been  examined 
in  support  of  the  Queen's  Proctor's  allegations  had  disclosed 
some  material  facts  which  they  had  before  withheld,  and  which 
had  not  therefore  been  laid  before  the  jury.  On  the  first 
point  the  Attorney-General  contended   that  the  conclusion 
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that  the  adultery  had   been  committed  was  an  irresistible      1862. 
inference  from  the  admitted  fects  of  the  case.     Lady  Gethin^    Jamwry  81. 
while  she  was  living  apart  from  her  husband^  daily  visited      a^^^ 
Mr.  Ellis^  a  widower,  at  his  lodging  in  the  house  of  the  Misses  ^• 

Denny,  at  Notting  Hill,  and  remained  with  him  for  several  (the  Oaeen's 
hours,  generally  until  late  at  night.  Their  opportunities  of  intervening), 
meeting  were  ample.  Their  meetings  were  not  accidental, 
but  contrived,  and  they  were  upon  terms  of  the  greatest 
familiarity.  It  was  hardly  possible  that  stronger  evidence  of 
adultery  should  ever  be  given,  short  of  proving  that  the 
parties  were  openly  living  together  as  man  and  wife.  He  next 
proceeded  to  the  second  ground  upon  which  he  applied  for 
the  rule,  and  which  he  admitted  presented  some  difficulties. 

The  Judge  Ordinary  asked  whether  there  was  any  autho- 
rity in  the  reports  of  the  Common  Law  Courts  for  the  recep- 
tion of  affidavits  under  circumstances  similar  to  the  present. 

The  Attorney-General  referred  to  the  case  of  Edgar  v. 
Knapp,  6  Scotf  s  N.  B.  707.  He  next  read  the  affidavit  of 
the  Queen's  Proctor,  to  the  eflFect  that  he  had  used  every 
means  in  his  power  to  obtain  from  the  witnesses  all  the  infor- 
mation in  their  possession;  that  he  had  great  difficulty  in 
obtaining  any  evidence  at  all  from  the  Misses  Denny,  and  that 
they  had  refused  to  make  any  statement  to  him  until  he  had 
served  them  with  a  subpoena ;  that  after  the  Misses  Denny 
had  heard  the  evidence  of  Mr.  Ellis,  and  of  the  brother  of  the 
petitioner,  in  support  of  the  petitioner's  denial  of  the  allega- 
tion of  adultery,  they  made  certain  statements  to  his  clerk 
which  induced  him  to  go  on  the  day  after  the  trial  to 
their  house,  and  that  he  there  had  an  interview  with  them, 
when  they  stated  to  him  several  material  facts  which  they  had 
before  withheld.  The  Misses  Denny  also  made  an  affidavit, 
stating  that  they  had  often  heard  the  bed  creak  when  Lady 
Gethin  and  Mr.  Ellis  were  in  Mr.  Ellis's  bedroom  together. 
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1862.      ^^^  ^^i  found  the  bed  tambled  after  they  had  left  the  room. 

Jannuy  21.   They  added  that  they  were  in  ill  health,  and  were  very  nnwil- 

Q^  ling  to  be  examined  as  witnesses  in  such  a  case,  and  had 

V'  deliberately  and  advisedly  avoided  going  into  these  indelicate 

(the  Qii€eii*a   details ;  that  they  had  answered  every  question  put  to  them 

itttwT^^    according  to  the  truth,  but  they  had  avoided  going  into 

matters  as  to  which  they  not  been  questioned;  and  that  after 

the  evidence  of  Mr.  Ellis,   they  remarked  to  the  Queen's 

Proctor's  clerk    that   his  statements  were   wholly  untrue, 

because  they  had  often  heard  the  bed  creak  and  seen  it 

tumbled.    Caroline  Wilson,  the  servant  of  the  Misses  Denny, 

also  swore  that  she  often  heard  the  bed  creak  when  Mr.  Ellis 

and  Lady  Gtethin  were  in  the  bedroom  together,  and  had 

seen  it  tumbled  after  they  came  out,  but  she  had  not  made 

this  statement  in  the  first  instance  to  the  Queen's  Proctor, 

because  she  thought  that,  as  her  mistresses  had  confined 

themselves  to  answering  the  questions  put  to  them,  without 

volunteering  any  information,  she  was  bound  to  take   the 

same  course.  The  Attomey-Oeneral  submitted  that  these  facts 

ought  to  have  been  laid  before  the  jury;  and,  as  the  conduct  of 

the  witnesses  had  made  it  impossible  to  lay  them  before  the 

jury  at  the  last  trial,  there  ought  to  be  another  trial  before 

a  second  jury,  in  order  that  the  whole  truth  might  be  elicited 

and  justice  done. 

The  Judge  Obdinart:  This  is  certainly  an  important 
application ;  but,  having  had  notice  that  it  was  to  be  made, 
I  have  had  an  opportunity  of  examining  and  considering  the 
affidavits  now  presented  to  the  Court,  and  I  think  the  course 
I  ought  to  take  is  perfectly  plain,  and  that  I  must  refuse  to 
grant  a  rule. 

This  is  not  a  suit  between  party  and  party,  it  is  not  a 
question  raised  between  Sir  B.  and  Lady  Gethin ;  but  it  is  a 
suit  instituted  by  the  Queen's  Proctor  as  guardian  of  the 
public  morals,  for  the  purpose  of  preventing  a  misapplication 
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of  the  statute  constituting  this  Court.    The  Queen's  Proctor      1862. 
has  done  his  duty,  and  nothing  more  than  his  duty,  in  bring-    '•na«7jl- 
ing  this  case  before  the  Court.     He  has  to  take  care  that      Osthin 
parties  do  not  abuse  the  privilege  given  them  by  that  statute.      Q^Hm 
But  the  charge  he  has  made  against  the  petitioner  is  a  quasi   (tbe  Queeii't 
criminal  one,  that  of  having  colluded  with  the  respondent  and   intervemsgli. 
endeavoured  to  get  a  divorce  by  a  &lse  case. 

The  case  is  to  be  looked  at  in  two  aspects : — First,  with  re- 
ference to  the  verdict  of  the  jury.  It  is  not  suggested  that 
there  was  anything  erroneous  on  the  part  of  the  Court  in  pre- 
senting the  facts  of  the  case  to  the  jury.  The  rules  of  law  ap- 
plicable to  evidence  of  adultery  were  stated  by  me,  not  in  my 
own  language,  but  in  that  of  Lord  Stowell.  In  considering 
the  verdict  of  the  jury,  I  am  not  bound  to  say  that  I  should 
have  found  the  same  verdict.  I  cannot  tell  what  verdict  I 
should  have  found,  for  I  had  not  the  responsibility  cast  upon  me 
of  dealing  with  the  evidence ;  but  the  parties  had  the  benefit 
of  a  special  jury  of  gentlemen  of  education,  and  there  is  no 
reason  to  suppose  that  they  acted  under  the  influence  of  preju- 
dice, or  of  passion,  or  of  mistake.  It  is  not  suggested  that  they 
believed  anything  sworn  to  which  they  ought  not  to  have  be« 
lieved,  or  that  they  wilfully  rejected  the  testimony  of  any  wit* 
ness  without  any  ground  for  so  doing.  It  is  simply  suggested 
that  they  did  not  draw  that  inference  which  the  Attorney-Ge- 
neral thinks  they  ought  to  have  drawn  from  the  facts  before 
them.  No  direct  evidence  of  adultery  was  given,  but  the  jury 
were  asked  to  infer  it  from  the  circumstances  proved  in  evi- 
dence. The  jury  appear  by  their  verdict  to  have  said,  "  We 
are  not  satisfied  with  the  evidence ;  we  are  left  in  such  doubt 
that  we  feel  we  cannot  safely  draw  the  inference  suggested, 
and  therefore  we  find  that  the  charge  is  not  proved .''  In 
substance  the  verdict  cannot  be  put  any  higher  than  that.  It 
is  manifest  that  the  opinions  of  mankind  may  vary  very  much 
as  to  the  circumstances  from  which  the  inference  of  adultery 
is  to  be  drawn.    The  opinions  of  the  jury  may  depend  upon 
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1863.       the  sort  of  society  in  which  they  hare  lived,  whether  they 
Janoary  21.    ^^^^  accustomed  to  associate  with  people  who  were  strict  and 
OxTHiN      careful,  or  with  people  who  were  free  and  easy^  and  somewhat 
Q  ^'  careless  in  their  conduct.     One  set  of  men  may  think^  that  if 

(the  Queen's  a  married  woman  indulges  in  any  improper  familiarity  with  a 
iateryening).  man^  she  would  be  likely  to  commit  adultery  3  whilst  another 
set  may  think  that  a  great  degree  of  license  may  exists  and 
yet  that  a  woman  would  stop  short  of  committing  the  great 
offence.  Why  should  I  say  that  this  jury  were  wrong  in  the 
inference  they  drew,  rather  than  that  another  jury  would  have 
been  wrong  if  they  had  drawn  a  harsher  inference  ?  Even  if 
I  were  to  say  now  that  I  should  not  have  found  the  same  ver- 
dict, could  I  assume  that  I  should  have  been  right,  and  that 
the  jury  were  wrong  ?  I  therefore  think  I  ought  not  to  say 
that  the  verdict  was  wrong ;  and,  unless  I  could  go  as  far  as 
that,  I  ought  not  to  disturb  it.  Be  it  remembered  that  the 
jury  had  the  positive  evidence  of  Mr.  Ellis  to  get  over,  and  it 
was  not  a  pleasant  thing  to  say  that  they  believed  Mr.  Ellis 
to  be  perjured.  True,  if  there  had  been  direct  evidence  on 
the  other  side,  and  it  had  been  necessary  for  them  to  say, 
either  that  Mr.  Ellis,  on  the  one  side,  or  that  A.  or  B.  on 
the  other  side,  were  perjured,  they  could  not  have  avoided 
taking  upon  themselves  the  responsibility ;  but  in  the  absence 
of  afiSrmative  evidence  on  the  other  side,  they  were  justified 
in  saying  that  they  would  not  disbelieve  the  positive  evidence. 
I  cannot  tell  by  what  reasoning  the  jury  arrived  at  their  ver- 
diet.  They  may  have  said,  "  The  lady  has  been  very  impru- 
dent, she  has  indulged  in  improper  familiarities,  but  we  are 
not  satisfied  that  she  is  therefore  an  adulteress;  we  should 
have  been  very  much  dissatisfied  if  any  connection  of  our 
own  had  gone  so  far,  but  we  are  not  satisfied  that  she  is  an 
adulteress,  and,  being  in  doubt,  we  are  bound,  according  to 
legal  principle,  to  give  her  the  benefit  of  the  doubt,  the  per- 
son alleging  adultery  being  bound  affirmatively  to  prove  iV 
They  may  have  argued  that  if,  during  the  long  period  of  time 
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over  which  the  allegation  of  adultery  extended^  these  ladies      1862. 
discovered  no  more  than  they  said  they  had  discovered^  no    January  21. 
adultery  could  have  taken  place.  They  were  vigilant ;  the  ser-      gethin 
vant  proved  that  there  was  a  good  deal  of  listening  at  doors  '• 

and  prying  at  keyholes  going  on,  and  the  jury  may  have  ar-   (the  Qneen't 
gued  that  when  they  had  heard  their  evidence,  they  had  heard    iu^^J^nri. 
the  worst  that  could  be  said  against  these  persons.    For  these 
reasons,  taking  the  case  as  it  stood  when  it  went  to  the  jury, 
I  think  I  should  be  assuming  far  too  much  if  I  were  to  say 
that  the  verdict  of  the  jury  was  wrong. 

Then  comes  the  question  as  to  the  affidavits.  The  only  case 
which  the  Attorney- General  has  been  able  to  find — and,  no 
doubt,  if  there  had  been  another  case  he  would  have  found  it 
— ^is  one  which  differed  very  much  from  the  present.  It  ap- 
peared that  in  that  case  there  was  some  misapprehension  upon 
the  part  of  counsel  as  to  what  could  be  proved  by  a  gentleman 
who  had  not  previously  been  examined  by  the  attorney,  and 
who,  when  he  came  out  of  the  witness-box,  said,  '^  Oh,  I  could 
have  proved  a  great  deal  more  than  that  if  I  had  been  asked.^' 
How  different  is  this  case !  Two  ladies — very  respectable  ladies 
in  their  way,  for  aught  I  know, — come  here  to  say,  *'We 
wilfully  abstained  from  giving  evidence;  at  least,  we  gave 
evidence  of  a  part  only,  not  of  all  we  could  prove."  They  do 
not  present  themselves  in  a  very  favourable  aspect  when  they 
say  that  they  deceived  the  gentleman  who  called  them  as  wit- 
nesses, and  that  they  gave  their  evidence  in  such  a  manner 
that  they  wilfully  deceived  the  Court  and  the  jury.  Is  it  likely 
that  another  jury  would  be  disposed  to  act  upon  their  evidence 
under  these  circumstances  ? 

Again,  they  were  called  to  prove  adultery,  and  they  proved 
circumstances  from  which  they  wished  the  inference  to  be 
drawn  that  adultery  had  been  committed.  Counsel  were,  or 
ought  to  have  been  instructed  that  these  ladies  were  unwilling 
witnesses ;  that  they  had  at  first  refused  to  give  their  testi- 
mony, and  that  they  had  at  last  given  it  only  up  to  a  certain 
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1862;       point ;  and  I  should  imagine  that  any  counsel  so  iustructed 
Jttuiiy  21.    -lyould  have  tested  and  probed  them  by  further  questions  as  to 
Gethin      whether  they  had  observed  or  heard  anything  more  than  they 
^  ^'  had  stated.    But  not  a  word  of  that  sort  was  said.  One  of  the 

(the  Queen's  ladies  said  that  she  had  given  Mr.  Ellis  a  hint  that  he  had 
inteireniiig).  better  go  away,  because  the  neighbours  had  noticed  his  fami- 
liarity with  Lady  Oethin :  not  that  she  had  noticed  it,  not 
that  she  was  satisfied  that  an  improper  intercourse  was  being 
maintained  between  them.  If  she  knew  for  months  that  such 
an  intercourse  was  going  on,  if  she  was  so  convinced  of  it 
that  she  sometimes  rang  the  bell  in  order  to  disturb  them 
when  she  thought  they  were  committing  an  act  of  adultery^ 
does  it  redound  very  much  to  her  credit  that  she  allowed  this 
man  to  occupy  her  lodgings  for  months  and  monttft^  and  never 
desired  to  get  rid  of  him  or  his  paramour^  until  the  neighbours 
noticed  their  familiarity  ?  Even  supposing  I  were  to  send  the 
case  down  again  for  trials  the  great  probability  is  that  a  jury 
would  reject  the  evidence  of  these  ladies^  not  calmly  and  de- 
liberately, but  somewhat  passionately. 

As  to  Caroline  Wilson,  she  also  appears  now  to  cany  her 
evidence  a  great  deal  further  than  she  did  at  first.  The  ladies 
did  not  like  to  mention  these  indelicate  facts^  but  she  had  no 
scruple  of  that  sort.  Why  should  she  hesitate  to  tell  about 
the  bed  being  tumbled  ?  She  says,  that  when  she  saw  the 
course  taken  by  her  former  mistresses,  she  thought  she  had 
better  take  the  same  course,  and  she  therefore  confined  her- 
self to  giving  categorical  answers  to  the  questions  put  to  her. 
There  is  nothing  to  warrant  me  in  submitting  the  parties  to 
the  ordeal  of  another  trial  under  these  circumstances. 

The  Queen's  Proctor  has  only  done  his  duty  in  presenting 
this  case  to  the  jury^  because  there  was  abundance  of  suspicion 
to  call  for  inquiry ;  but  I  cannot  undertake  to  say  that  the 
jury  did  wrong,  and  I  ought  not  therefore  to  disturb  the  ver- 
dict as  given  contrary  to  the  evidence,  or  upon  these  afSdavits. 

Rule  refused. 


Caitudox. 
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1862. 

Cartlidge  v.  Cabtlidge.  £__* 

GAITLIDai 

Custody  of  Infant  pending  Suit.— Bight  of  Father.— 20  ^  21    ^  _•• 
Vict.  c.  85,  s.  85. 

The  father  has  the  Common  Law  right  to  the  custody  of  an  infant,  how- 
ever young ;  and,  in  the  case  of  an  infant  of  seven  months,  the  Court 
held  that  the  mother  must  show  more  than  the  mere  natural  desire 
of  a  mother,  to  induce  the  Court  to  exercise  its  discretion  under  the 
Divorce  Act  in  her  favour,  and,  as  it  did  not  appear  that  either  mother 
or  child  were  suffering  hy  the  separation,  the  Court  refused  to  make 
any  order. 

This  was  an  application  for  the  custody  of  an  infant,  pend- 
ing suit,  on  behalf  of  the  wife,  who  had  petitioned  for  judicial 
separation  by  reason  of  the  alleged  cruelty  of  the  husband. 
The  marriage  took  place  on  the  2nd  of  January,  1861,  and 
the  child  was  born  on  the  8rd  of  October.  The  petitioner 
had  left  her  husband's  house  and  the  child  there  on  the  29th 
of  January,  1862. 

Dr.  Spinka  now  applied  for  the  custody  of  the  child  to  be 
given  to  the  mother,  pending  suit.  The  35th  section  of  the 
Divorce  Act,  1857,  gives  the  Court  a  discretionary  power  in 
respect  of  interim  orders  as  to  the  custody  of  children.  The 
2  &  8  Vict.  c.  34  (Talfourd's  Act)  would  appear  a  proper 
guide  for  the  Court  in  such  a  case ;  and,  to  a  child  seven 
months  old,  the  mother's  right  seems  paramount.  The  father 
intends  to  sell  off  his  goods  and  go  abroad. 

Mr.  Aspland,  contra :  The  father  is,  at  Common  Law,  en- 
titled to  the  custody  of  a  child,  however  young  {Re  Alicia 
Race,  7  Ell.  &  B.  186).  The  Court  cannot  now  go  into  the 
merits  of  the  parties ;  there  is  no  suggestion  that  the  child  is 
not  properly  cared  for;  in  fact,  the  affidavits  show  that  the 
child  has  thriven  better  since  the  mother  left. 
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1862.  The  Judge  Ordinary  :  Thei*e  are  certain  principles  which 

April  Id.      I  must  keep  in  mind  : — Firsts  that  the  father  has  the  Com- 
Caktubob    ™^^  -"^^  ^^*  ^  *^®  custody  of  the  child.    Secondly,  I  quite 
V-  agree  with  Dr.  Spinks,  that  the  35th  section  of  the  Act  gives 

the  Court  a  discretionary  power  pending  suit ;  but  I  think  I 
ought  to  exercise  that  power  with  reference  to  the  prima  facie 
legal  right  of  the  ftither,  and  the  petitioner  must  establish  a 
case  beyond  the  mere  natural  desire  of  a  mother  to  have  the 
custody  of  her  infant  child.  On  the  whole  of  these  aflSdavits 
it  is  quite  clear  to  my  mind,  that  the  child  is  healthy,  and  at 
least  as  thriving  as  when  the  mother  was  with  it.  There  is 
no  proof  that  the  mother's  health  is  injured,  or  that  she  is 
capable  of  suckhng  the  child.  It  being  unnecessary  then,  on 
account  of  either  the  mother  or  the  child,  I  think  I  ought  not 
to  remove  it;  but,- inasmuch  as  it  is  intimated  that  the  hus- 
band may  sell  off  and  go  out  of  the  jurisdiction,  I  reject  the 
motion  only  on  condition  of  an  undertaking  being  given  by 
the  husband,  that  he  will  not  move  the  child  from  where  it 
now  is  without  the  sanction  of  the  Court;  and  the  mother 
ought  to  have  reasonable  access  to  it. 


May  1 8  &  20.  {Motion  to  wet  aside  Demurrer,) 

Ijsxxs  Leetb  v.  Leete. 


9, 


^'■*"'       Wtfe^9  Petition  on  ground  of  Cruelty. — Demurrer. — Motion  to 
set  aside.— Pleading.— Practice. 

It  IB  not  necesraiy  that  every  paragraph  in  a  petition  by  reason  of 
cruelty  should  allege  a  fact  or  facts  on  which,  if  proved,  the  Court 
could  found  a  sentence.  Some  allegations  short  of  this  are  admis- 
sible, as  showing  the  habits  and  animus  of  the  party  charged. 

Allegations  of  actual  violence,  however  general  as  to  time  and  place, 
can  only  be  met  by  an  application  on  summons  for  particulars. 

Sbmblb,  a  party  is  not  at  liberty  to  traverse  and  demur  at  the  i 
time,  without  leave  of  the  Court. 


ti 
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This  was  a  question  arising  on  the  pleadings  in  the  wife's      1862. 
petition  for  judicial  separation  by  reason  of  cruelty.  ^^1  ^^  *  ^0. 

The  third  paragraph  of  the  petition  was  in  general  terms^       'Ls.vt^ 
viz. : — "  That  since  your  petitioner's  said  marriage,  the  said       _  •'• 
"  W.  S.  L.  has,  on  divers  occasions,  treated  her  with  cruelty. 

''4.  That  on  an  occasion,  happening  in  the  month  of 
"August,  1858,  her  said  husband  threw  a  silver  spoon  at 
''  her  with  great  violence,  making  use  of  a  foul  oath  at  the 
"  same  time. 

*'  6.  That  on  an  occasion,  happening  in  or  about  the  month 
"  of  December,  1855,  whilst  sitting  in  the  room  just  after 
'^  dinner,  and  without  any  provocation  on  her  part,  the  said 

W.  S.  L.  threw  a  walnut  at  her  head  with  great  violence. 
8.  That  the  said  W.  S.  L.  was  continually  in  the  habit  of 
"  using  insulting  language  to  the  petitioner,  and  taunting  and 
'^  abusing  her  in  the  presence  of  the  governess  and  the  ser- 
"  vants. 

"9.  That  your  petitioner's  said  husband  was  in  the  habit  of 
"  returning  home  at  all  hours  of  the  night,  and  after  abusing 
"  the  petitioner  in  very  bad  language,  would  beat,  kick,  and 
''  strike  the  petitioner,  and  has  frequently  severely  bruised 
*'  and  hurt  your  petitioner  on  various  parts  of  her  person, 
"  and  has  ejected  her  from  the  bedroom ;  but  that  your  peti- 
"  tioner  is  unable  to  set  forth  the  particular  occasions  when 
"  this  occurred." 

The  tenth,  eleventh,  thirteenth,  fourteenth,  and  fifteenth 
paragraphs,  specified  acts  of  personal  violence  during  the  year 
1861. 

To  the  petition  the  respondent  filed  an  answer — first,  denying 
the  truth  of  the  allegations  in  the  paragraphs  of  the  petition 
from  the  third  to  the  sixteenth  inclusive ;  secondly,  demurring 
to  the  fourth,  sixth,  and  eighth  paragraphs  of  the  answer  as 
bad  in  substance,  on  the  ground  that  none  of  the  matters 
therein  alleged  would  be  any  warrant  for  the  relief  prayed; 
thirdly,  demurring  to  the  ninth  paragraph,  on  the  ground  that 
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1862.       the  respondent  was  not  legally  bound  to  answer  charges  of 
Miy  18  &  20.  such  a  character,  in  respect  of  which,  the  petitioner  declares 
L^py,       herself  unable  to  specify  any  particular  occasions. 

The  answer  alleged,  fourthly,  that  the  petitioner,  since  the 
summer  of  1837,  had  given  way  to  habits  of  intoxication,  and 
had  been  frequently  intoxicated  ;  fifthly,  that  if  on  any  of  the 
occasions  in  the  tenth,  eleventh,  thirteenth,  fourteenth,  and 
fifteenth  paragraphs  of  the  petition  specified,  the  respondent 
used  any  force  or  personal  violence  towards  the  petitioner, 
such  force  or  personal  violence  was  rendered  necessary  by  the 
violent  and  outrageous  conduct  of  the  petitioner  while  intoxi- 
cated. Upon  this,  the  petitioner's  solictor  gave  notice  of  mo- 
tion to  direct  the  answer  to  be  amended  by  striking  out  the 
second,  third,  and  fourth  paragraphs  thereof. 

Dr.  Spinks,  for  the  petitioner,  moved  the  Court  accordingly. 

The  Judge  Ordinaby  :  Your  more  strictly  formal  motion 
would  have  been  to  set  aside  the  demurrers  as  frivolous ;  how- 
ever, in  substance,  I  think  yon  have  done  so. 

Dr.  Swabey  in  support  of  the  demurrers.  In  a  petition  for 
cruelty,  every  distinct  substantive  allegation  of  violence  should 
be  such  as,  if  proved,  the  Court  could  found  a  sentence  upon. 
Here  the  fourth  paragraph  charges  that,  in  185B,  a  silver  spoon 
was  thrown  with  great  violence  at  the  petitioner,  and  there  it 
ends.  So  in  the  fifth,  that  in  December,  1855,  a  walnut  was 
thrown  at  her  with  great  violence.  It  is  impossible  to  say 
that  a  decree  of  the  Court  could  be  founded  on  such  charges, 
if  proved :  they  rather  tend  to  throw  an  air  of  ridicule  over 
the  whole  matter ;  as  to  which,  and  the  impropriety  of  admit- 
ting such  charges,  see  Lord  StowelVs  remarks  in  Evans  v. 
Evans,  1  Consist.  69.  As  to  the  eighth  paragraph,  insulting 
and  abusive  language,  even  in  the  presence  of  third  persons, 
not  allied  to  have  afiected  healthy  does  not  amount  to  legal 
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cruelty.  [By  the  Coitkt  :  Has  not  Lord  Brougham  stated  that      1862. 
mere  language  mighty  under  certain  circumstances^  be  treated  ^>7  ^^  ^  ^• 
as  cruelty^  or  at  least  entitle  the  wife  to  a  judicial  separa-       leeti 
tion  ?  ^]     There  is  no  allegation  of  any  injuiy  resulting  here.  ^' 

As  to  the  ninth  paragraph^  the  petitioner  sets  out  abundance 
of  violence  over  a  period  of  nine  years  (the  marriage  was  in 
1858),  and  says  she  cannot  set  forth  any  particular  occasions.  As 
she  does  specify  one  act  in  August,  1853,  another  in  Decem- 
ber, 1855,  and  several  on  occasions  sufficiently  pointed  out, 
in  1861,  it  must  be  taken  that  this  paragraph  is  incapable  of 
amendment,  and  that  in  its  present  shape  the  respondent  is 
not  bound  to  answer  it,  or  the  petitioner  to  give  evidence  on 
it.  As  to  the  objection  to  the  fourth  paragraph  of  the  answer, 
it  was  not  intended  to  raise  an  issue  of  the  petitioner's  dnmken 
habits,  except  in  connection  with  the  averments  in  the  fifth 
paragraph ;  but  in  that  connection  it  must  in  some  shape  be 
admissible. 

The  Judob  Ordinary  :  As  to  the  charge  of  intoxication 
against  the  petitioner,  the  form  of  pleading  may  be  set  right 
by  adding  to  the  fifth  paragraph,  ''as  in  the  last  preceding 
paragraph  alleged  '"  there  will  then  be  no  doubt  of  the  inten- 
tion of  the  general  charge  in  the  fourth  paragraph.  With 
respect  to  the  demurrers,  I  have  a  strong  impression  at  pre- 
sent that  they  cannot  be  sustained,  but  I  will  take  time  to 
consider.  Cur.  adv.  vult. 

The  Judge  Ordinary  :  This  is  a  case  in  which  I  was  asked  May  20. 
to  strike  out  two  paragraphs  of  an  answer  to  the  wife's  petition 
for  cruelty  as  frivolous :  the  first  was  a  demurrer  to  the  fourth, 
sixth,  and  eighth  paragraphs  of  the  petition,  on  the  ground 
that  the  matters  therein  alleged,  were  not  any  warrant  for  the 
relief  prayed.  I  find  also,  which  escaped  my  notice  at  the 
time  of  the  argument,  that  in  the  first  paragraph  of  the  answer 

>  Per  Lord  Brougham,  in  Paierson  v.  Eiusell,  7  Bell  App.  Cas. 
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1862.  the  party  has  traversed  the  averments  of  the  paragraphs  de« 
May  20,  murred  to ;  that  was  a  work  of  supererogation  if  they  were  not 
Lkctb  ^  ^  taken  into  account.  The  demurrer^  therefore,  cannot  be 
allowed. 

But  on  principle  also,  I  am  of  opinion  that  this  demurrer 
cannot  be  allowed.  It  is  very  true  that  the  acts  allied  might 
or  might  not  turn  out  to  be  sufficient  to  establish  the  chaige 
of  cruelty.  The  paragraphs  objected  to  contain  charges  of 
throwing  a  silver  spoon  and  throwing  a  walnut  with  great  vio- 
lence. Now,  in  the  first  place,  I  am  not  aware  that  it  is 
necessary  that  each  paragraph  should  in  itself  allege  an  inde* 
pendent  act  of  cmlty  upon  which  the  Court  could  found  a 
sentence.  Secondly,  before  you  can  succeed  on  demurrer,  it 
must  be  apparent  on  the  face  of  the  allegation  that  it  could 
not  amount  to  an  act  of  cruelty,  whatever  might  be  the  evi- 
dence of  the  transaction  and  its  circumstances.  The  only 
mode  of  assailing  these  allegations  would  be  by  special  de- 
murrer; and  I  do  not  intend  to  sanction  any  proceedings 
analogous  to  the  old  Common  Law  special  demurrer.  I  can- 
not say  that  a  silver  spoon,  or  even  a  walnut,  might  not  be 
thrown  with  such  violence  as  to  injure  a  woman — striking  her, 
for  example,  on  the  face.  Short  of  this,  it  may  serve  to  show 
the  temper  and  habits  of  the  man  charged  with  cruelty ;  so  it 
is  offcen  stated  in  a  distinct  paragraph  that  foul  oaths  and 
abusive  language  were  used,  though  it  is  true  that  hard  words 
break  no  bones.  The  ninth  paragraph  is  very  .general ;  but  if 
the  husband  felt  that  he  was  at  any  disadvantage  by  reason  of 
the  generality,  the  proper  remedy  was  to  have  applied  on 
summons  in  chambers  for  particulars. 
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1862. 
Jewell  v.  Jewell.  ^"^  ^^' 


Petition  on  Ground  of  Cruelty. — Pleading. — Practice. 

Evidence  to  prove  a  species  of  cruelty  not  pleaded  in  the  petition  id 
not  admissible ;  thougH  evidence  of  violent  demeanour  and  language 
not  pleaded,  but  leading  up  to  and  making  probable  acts  of  violence 
pleaded,  may  be  admissible. 

This  was  the  wife's  petition  for  dissolution  by  reason  of 
adultery  and  cruelty. 

The  petitioner's  ease  was  conducted  by  Dr.  Spinks,  who, 
in  examining  the  petitioner's  brother,  elicited  some  statement 
as  to  the  mark  of  a  bite  on  the  petitioner's  hand. 

Mr.  S.  Harding  Giffdrd,  for  the  respondent,  objected  to  this 
evidence,  that  no  charge  of  violence  answering  to  that  descrip- 
tion was  laid  in  the  petition. 

Dr.  Spinks  submitted  that  he  was  entitled  to  give  evidence 
on  matters  not  specifically  pleaded,  as  they  tend  to  show  the 
probability  of  the  charges  specified  and  proved ;  that  even 
under  the  general  charge  of  cruelty  such  evidence  would  be 
admissible — cruelty,  generally  speaking,  being  an  aggregate  of 
particular  facts. 

The  Judge  Ordina&y  :  I  think  I  ought  not  to  admit  this 
evidence.  Evidence  of  violent  demeanour  and  language  lead- 
ing up  to  and  making  probable  acts  of  violence  charged  may 
be  admissible,  though  not  specifically  pleaded ;  but,  as  to  ac- 
tual cruelty,  it  is  on  the  aggregate  secundum  allegata  et  pro* 
bata  that  a  petitioner  is  entitled  to  the  relief  prayed ;  as  to 
this,  I  think  you  are  limited  to  the  occasions  and  matters  spe- 
cified in  the  petition. 


Jewell 

9. 

Jewell. 
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1862. 
May  27. 

HuKT  HiTNT  V.  Hunt  and  Duke. 

V. 

"  d^ke'''^    ^wwcr  of  Co'respondent.—Pleading.— AduUery.— Practice. 


Where  the  co-respondent  charged  the  petitioner  with  having  committed 
adultery  with  three  females,  named,  without  time  or  place,  in  one  and 
the  same  paragraph  of  the  petition,  the  Court  revised  to  let  the  peti- 
tion be  amended  by  alleging  the  adultery  with  each  of  the  three 
females  in  three  distinct  paragraphs,  with  time  and  place,  on  the 
ground  that  the  inconvenience  arising  firom  the  mode  of  pleading 
might  be  corrected  by  applying  for  particulars. 

A  petition  had  been  filed  in  this  case  by  the  husband^  charg- 
ing his  wife  with  adultery  with  the  co-respondent. 

The  co-respondent  had  filed  an  answer,  denying  the  adnltery, 
and  recriminating  adultery  against  the  petitioner. 

Paragraph  five  of  the  answer  (to  which  objection  was  now 
taken)  was  as  follows  : — 

"  5.  That  in  and  prior  to  the  month  of  December,  1861,  the 
petitioner  committed  adulteiy  with  three  females  of  the  names 
of  Reed,  Gates,  and  Lizzie." 

Dr.  Tristram  now  moved  the  Court  to  direct  the  answer  to 
be  amended,  by  alleging  the  chaiges  of  adultery  with  each  of 
the  three  females  in  three  separate  paragraphs,  with  the  dates 
and  places  of  the  adultery  charged.  The  co-respondent  here 
raises  three  distinct  issues  with  three  difierent  females  in  one 
and  the  same  paragraph.  This  is  contrary  to  the  authorized 
and  usual  mode  of  pleading.  The  practice  has  been,  where 
adultery  is  alleged  with  several  persons  whose  names  are  known, 
to  make  a  distinct  charge  of  adultery  with  each  person  in  a 
difierent  paragraph. 

The  Judge  Ordinakt  :  It  would  have  been  more  correct 
to  have  pleaded  the  adultery  in  separate  paragnq[>h8;  but  I 
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think  it  is  unnecessary  to  direct  the  answer  to  be  amended  on       1862. 

IVTiiv  27 

this  ground.    All  the  information  you  require  can  be  obtained 

on  a  summons  in  chambers  for  particulars.  Hunt 


Mr.  R,  Searle,  for  the  co-respondent^  asked  for  the  costs  of 
the  motion. 


Hunt  and 
Duke. 


The  Judge  Okdinary  :  No ;  I  will  not  give  you  the  costs 
of  the  motion.  The  mode  of  pleading  the  adultery  is  not 
correct. 


Lawrence  v.  Lawrence. 

Petition  for  Dissolution. — Desertion. — Conduct  of  Husband. — 
Letters  of  Husband. 

B.  and  C.  married  in  1861,  and  cohabited  in  England  till  1866,  when — 
but  under  what  oircumetances  did  not  fully  appear — B.,  the  husband, 
went  to  China,  holding  an  office  in  the  Commissariat.  C.  and  the  only 
child  of  the  marriage  remained  in  England.  By  letters  written  from  B. 
to  C.  between  February  and  December,  1869,  it  appeared  that  B.  had 
led  a  most  extravagant  life  in  China,  and  had  been  found  guilty  by 
a  court-martial  of  embezzling  moneys ;  that  C.  and  her  family  had 
treated  B.  liberally  in  respect  of  money,  and  in  the  course  of  1869 
provided  him  with  considerable  sums,  on  his  representation  of  amend- 
ment, and  intention  of  going  to  Australia.  These  letters  expressed 
affection  for  his  wife  and  child,  but  no  desire  to  join  them,  or  to  be 
joined  by  them.  B.  came  through  Paris  to  London,  instead  of  going 
to  Australia,  and  on  the  10th  of  December,  1869,  wrote  to  his  wife 
saying  that  he  had  spent  all  his  money,  and  incurred  divers  liabili- 
ties by  borrowing  and  otherwise.  He  addressed  a  few  lines  to  her 
on  the  13th  of  December,  which  were  the  last  he  wrote,  but  made 
no  attempt  to  see  her.  In  November,  1869,  he  made  the  acquaint- 
ance of  the  woman  with  whom  the  adultery  was  proved,  and  in  a 
letter  to  her,  dated  the  10th  of  August,  1860,  wrote :— "  I  was  forced 
'*  into  a  marriage  some  years  ago  with  one  who  is  very  rich,  and  for 
"  whom  I  had  no  love.  ...  I  was  miserable  in  my  home,  and  took  a 


May  10  and 
June  11. 

Laweencx 

V. 
LAWRENCE. 


Lawrexce. 
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1862.  "  staff  appointment  abroad  about  three  years  ago.    I  hare  not  seen 

May  10  and        "  my  wife  for  more  than  three  years." 

Jimejl.      ^y  j^^j.  petition,  dated  the  7th  of  November,  1861,  C.  prayed  for  a  dia- 

Lawrence        solution  of  her  marriage  by  reason  of  B.'s  adultery  and  desertion ; 

V'  and  the  Court  held  that,  construing  B/s  letters  by  his  acts  rather 

than  by  their  words,  his  conduct  amounted  to  desertion. 

This  case  was  unopposed^  but  seems  of  consequence  in  re- 
spect of  the  circumstances  that  were  held  to  constitute  deser- 
tion. 

The  petition  allied  as  follows : — 

"  1.  That  your  petitioner^  then  Augusta  Jane  Hay,  spinster, 
"  was,  on  the  15th  day  of  Januaiy,  1852,  lawfully  married  to 
"  Edward  Daniel  Lawrence,  at  the  parish  church  of  St.  George, 
"  Hanover  Square,  in  the  county  of  Middlesex. 

"  2.  That  after  her  said  marriage,  your  petitioner  lived  and 
'^cohabited  with  her  said  husband,  at  Cambridge,  in  the 
"  county  of  Cambridge ;  at  Brussels,  in  the  kingdom  of  Bd- 
"  gium ;  at  Gibraltar,  in  Spain ;  and  lastly,  at  Eastwick  Park, 
"  near  Leatherhead,  in  the  county  of  Surrey ;  and  that  your 
"  petitioner  and  her  said  husband  have  had  issue  of  their  said 
'*  marriage  one  daughter,  aged  eight  years. 

"  3.  That  on  the  5th  of  November,  1859,  the  said  Edward 
"  Daniel  Lawrence  deserted  your  petitioner  without  reason- 
^'  able  excuse,  and  has  ever  since  lived  separate  and  apart  from 
"  your  petitioner. 

'^  4.  That  on  divers  occasions  in  the  months  of  March  and 
'^  April,  1860,  the  said  Edward  Daniel  Lawrence  committed 
'^adultery  with  a  female  named  Elizabeth,  otherwise  Elixa 
"Brown,  in  the  Queen^s  Bench  Prison,  in  the  county  of 
"  Surrey. 

"  5.  That  in  the  month  of  May,  1860,  the  said  Edward 
"  Daniel  Lawrence  adulterously  cohabited  with  the  said  Eli- 
"  zabeth,  otherwise  Eliza  Brown,  at  Westbrook  House,  Mar- 
"  gate,  in  the  county  of  Kent. 

"  6.  That  in  and  during  the  months  of  June  and  July, 
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"  1860,  the  said  Edward  Daniel  Lawrence  frequently  visited      1862. 
"the  said  Elizabeth,  otherwise  Eliza  Brown,  at  Hemus  Ter-    May  10 and 

'  '  ^  June  11. 

"  race,  Chelsea,  in  the  county  of  Middlesex,  and  on  divers  of      

"  such  occasions  committed  adultery  with  the  said  Elizabeth,    I'Awkenck 
"  otherwise  Eliza  Brown.*'  Lawmmcb. 

The  petitioner's  case  was  conducted  by  Dr.  Deane,  Q.C.j 
Dr,  Wambey,  and  Mr.  Browfung. 

The  petitioner  was  examined  on  the  desertion ;  but  the  case 
as  to  that  chiefly  turned  on  the  respondent's  letters,  which 
are  noticed  and  partly  set  out  in  the  judgment. 

Cur.  adv.  vtdi. 

The  Judge  Ordinary  :  This  was  a  petition  by  a  wife  for     j^^,  n^ 
dissolution  of  her  marriage  by  reason  of  the  respondent's 
adultery  and  desertion  for  two  years  and  upwards,  without 
reasonable  cause.     The  respondent  did  not  appear. 

At  the  hearing  before  me  on  the  10th  of  May,  the  adultery 
was  fully  proved,  but  I  reserved  for  further  consideration  the 
sufficiency  of  the  evidence  of  desertion.  The  marriage  took 
place  in  January,  1851.  One  child  (a  daughter)  was  bom  of 
the  marriage,  and  the  parties  lived  together  in  England  until 
1856,  when  the  respondent  went  to  China,  holding  an  ap- 
pointment in  the  Commissariat.  No  evidence  was  given  of  the 
terms  on  which  the  parties  had  lived  together,  or  of  the  cir- 
cumstances which  led  to  his  accepting  such  an  appointment^ 
or  which  caused  the  petitioner  to  remain  in  England,  save 
that  which  is  found  in  a  letter  bearing  date  the  12th  of  Au- 
gust, 1860,  addressed  by  the  respondent  to  Eliza  Brown, 
(whom  it  will  be  necessary  to  mention  more  particularly  here- 
after). In  that  letter  he  says :— "  My  only  motive  for  conceal- 
^'  ing  from  you  that  I  was  married  was  that  I  knew  you  would 
''  cast  me  gff,  as  you  often  said  that  you  would  never  have  any- 
"  thing  to  do  with  a  married  man.  Although  you  eannot  bring 
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1862.  "  yourself  to  think  so,  I  have  loved  you,  do  love  you,  with  my 
^006^11°^  "  whole  heart  and  soul.  I  could  not  bring  myself  to  tell  you, 
as  I  knew  I  should  be  cast  off  by  you,  and  that  I  could  not 
bear.  I  was  forced  into  a  marriage  some  years  ago  with  one 
Lawbsncx.  '<  who  is  very  rich,  and  for  whom  I  had  no  love ;  that  mar- 
''  riage  has  been  the  curse  of  my  life.  I  was  miserable  in  my 
^'home,  and  took  a  staff  appointment  abroad  about  three 
years  ago.  I  have  not  seen  my  wife  for  more  than  three 
years." 

Taking  his  own  account  of  his  motives  for  leaving  England, 
and  of  his  feelings  towards  the  petitioner,  the  Court  may 
safely  conclude  that  he  had  no  wish  to  return  to  cohabitation 
with  her ;  but  that  letter  does  not  satisfy  me  that  he  had,  when 
he  left  England,  formed  a  resolution  to  desert  her.  His  sub- 
sequent history  is  also  to  be  collected  chiefly  from  his  own 
letters  which  were  put  in  evidence.  On  the  14th  of  February, 
1859,  he  wrote  to  his  wife  thus  from  Hongkong: — "My  dear 
*'  Augusta, — If  you  only  knew  what  my  feelings  are,  I  am 
"  sure  you  would  pity  me.  I  am  to  be  brought  to  a  court- 
"  martial  in  consequence  of  the  bills  being  dishonoured.  I 
"  must  now  tell  you  all.  I  have  been  ashamed  to  write  to  you 
"  to  tell  you  of  my  fearful  extravagance.  I  have  never  been 
"  free  from  debt  since  I  have  been  here.  I  have  been  obliged 
*'  to  send  money  to  Gibraltar,  Constantinople,  and  London. 
"  I  have  been  very  extravagant ;  when  I  first  came  here  I  lost 
"  a  large  sum  of  money  at  the  races ;  I  was  obliged  to  borrow 
"  money  to  pay  these  debts,  at  an  enormous  rate  of  interest, 
'^  and  then  to  borrow  again  to  pay  the  sum  off.  I  have  spent 
'^  a  great  deal  of  money  at  the  club,  giving  dinners,  etc.  I  lost 
"  over  £300  out  of  the  chest  in  bank-notes,  through  careless- 
'^  ness,  and  I  had  to  borrow  this  sum  to  pay  it  into  the  chest, 
^^  so  that  the  head  should  not  know  anything  about  it,  or  I 
''  should  then  have  been  brought  before  a  court-martial.  This 
'*  is  a  very  expensive  place :  the  dollar  does  not  go  farther  than 
"  shilling  in  England ;  if  you  draw  bills  on  England,  the  loss 
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"  is  very  great.    I  have  drawn  bills  upon  home  to  the  amonnt      1862. 
"of  £593.    Three  bills  have  already  been  sent  back  disho-    ^/^J^^"* 

'^noured^  and  I  owe  £800  more  here^  making  a  total  of      

"  £1400.  I  know  it  is  useless  for  me  to  say  I  am  sorry,  for  I^^"^'^"^* 
^'  you  would  not  believe  me ;  but  if  you  could  read  my  heart,  Laweenci. 
"you  would  know  how  truly  miserable  I  am,  and  for  how 
"  many  long  weary  months  my  life  has  been  a  burden  to  me. 
"Oh!  dear  Augusta,  can  you  do  anything  to  save  me?  I 
"know  I  have  no  right  to  expect  mercy  or  pity  from  any 
"  one,''  etc. 

Again,  on  the  25th  of  February,  he  wrote  thus : — "  My 
"  dearest  Augusta, — I  have  enclosed  a  long  letter  to  Robert, 
"  which,  of  course,  you  can  read,  but  please  forward  it  to  him 
"  with  as  little  delay  as  possible.  I  have  told  him  everything 
"  concerning  my  debts  here.  I  have  implored  him  to  tiy  and 
"  save  me  for  the  last  time ;  I  know  I  do  not  deserve  to  have 
"  any  mercy.  I  have  cruelly  deceived  you,  my  parents,  your 
"  mother,  every  one;  you  have  all  been  too  kind,  too  good  to 
f'  me.  My  life,  ever  since  I  married  you,  has  been  one  great 
"  falsehood.  I  have  never  been  quite  free  from  debt.  I  think 
"  how  happy  I  might  have  been  with  you  and  my  dear  child 
"  if  I  had  only  acted  properly  towards  you  both,''  etc.  On  the 
21st  of  May,  he  wrote  thus :— "  Stanley,  21st  May,  1859. 
"  My  dearest  Augusta, — Words  cannot  express  how  grateful 
"  I  felt  for  your  kind  and  affectionate  letter.  I  expected  re- 
"  proaches,  and  to  be  cast  off  for  ever ;  instead  of  that,  I  meet 
"  with  nothing  but  love  and  goodness.  If  anything  can  add 
"  to  the  bitter  pangs  I  now  suffer,  it  is  the  knowledge  that  I 
"  have  made  such  a  wicked  return  for  all  the  great  and  unde- 
"  served  kindness  I  have  experienced  at  the  hands  of  those 
"  who  love  me.  I  can  never,  never  forgive  myself  for  the  past. 
"  I  have  been  a  very  bad  husband  to  you,  and  made  you  very 
"wretched;  let  me  entreat  you  to  forgive  me,"  etc.:  thus 
bearing  testimony  to  the  continued  affection  of  his  wife,  but 
not  a  word  indicating  even  a  wish  to  return  to  her.    On  the 
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1863.      9th  of  August  again^  from  Hongkong,  he  announced  his  de-^ 
May  10 cDd termination  never  to  return  to  England: — "As  I  am  not 

^^  coming  to  England,  and  being  a  person  of  small  consequence, 

Lawkevct.  €c  tjjjg  painful  affair  will  soon  be  forgotten.  People  will  have 
Lawjience.  "  other  things  to  think  about.  To  England  I  can  never  come 
"  again/^  etc.  On  the  28th  of  August,  he  wrote  again  from 
Hongkong,  affecting  still  attachment  to  his  wife  and  child, 
but  not  expressing  any  desire  to  return  to  them  or  have  them 
with  hira: — "I  will  indeed  write  regularly  by  every  mail, 
"  which  I  see  leaves  Australia  on  the  20th  of  every  month. 
"  The  mail  leaves  England  on  the  12th  of  every  month,  and 
''  takes  between  fifty  and  sixty  days  to  reach  Australia.  I 
"  trust,  dearest  Augusta,  that  you  will  write  long  letters  by 
"  every  mail,  and  tell  me  everything  about  yourself  and  the 
''darling; ''and  repeating  his  determination  never  to  return 
to  England. 

It  appears  that  he  left  Hongkong  for  Alexandria,  pretend- 
ing that  thence  he  should  take  his  passage  to  Sydney,  and  he 
urged  his  wife  to  prevail  on  her  mother  to  send  him  j£200, 
which  was  done ;  and  on  the  22nd  of  October,  1859,  he  wrote 
from  Alexandria  the  following  letter : — "  My  dearest  Augusta, 
"  — I  received  your  kind  letter  of  the  2nd  of  October,  also 
"  the  £220 ;  very  many  thanks  for  both,  it  is  the  last  sum  I 
"  shall  ever  call  upon  you  for ;  if  God  gives  me  health,  I  am 
"  determined  to  earn  enough  to  live  upon.  It  is  very  good  of 
"  you  to  have  had  dearest  Ada's  picture  taken  for  me.  You 
"  had  better  keep  it  till  I  can  tell  you  where  to  send  it  to.  I 
"have  determined  on  going  to  Sydney.  My  eyes  are  still 
"  very  bad ;  I  hope  to  start  from  this  on  the  25th.  Please  * 
"direct.  Post  Office,  Sydney.  I  was  much  disappointed  in 
"  not  receiving  a  letter  from  you  according  to  promise  by  tht 
"  Marseilles  boat,  leaving  England  on  the  10th.  I  shall  feel 
"  very  lonely  and  very  miserable.  Do  try  and  believe,  dearest 
"  Augusts,  that  my  intentions  are  good,  and  that  in  a  new 
"country  I  will  indeed  lead  a  new  life.     Pray  thank  your 
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*'  mother  and  Robert  for  their  very  kind  letters ;  I  cannot  an-      1862. 
"  swer  them  now,  but  will  on  arriving  in  Sydney.     May  God     j^  ix. 

*'  bless  and  preserve  you  and  darling  Ada.    Ever  your  affec-       

"  tionate  husband/^  etc.  Uwbekck 

The  next  information  which  the  petitioner  received  of  his    L^wbbncb. 
movements,  was  by  a  letter  dated  London,  the  10th  of  De- 
cember, in  the  following  terms : — "  For  days  and  days  I  have 
''  been  thinking  to  bring  myself  to  write  to  you.    I  must  now, 
*'  though  I  have  not  the  least  hope  that  you  will  take  the  least 
"  notice  of  my  communication.     At  the  last  moment,  though 
'^  God  knows  with  the  best  intentions,  I  could  not  bring  my- 
'^  self  to  leave  for  Australia.  I  went  to  Paris ;  lost  a  Targe  sum 
''  of  money  at  cards,  hoping  to  increase  what  I  had.    I  have 
''  no  excuse  to  make,  save  that  remorse  and  misery  made  me 
^'  reckless  and  mad,  and  made  me  do  things  for  which  I  scorn 
''and  loathe  myself.     I  owe  altogether,  with  old  and  new 
''debts,  about  £550.    I  have  behaved  shamefully.    I  have 
"  made  use  of  your  name  in  one  instance,  and  in  one  your 
"  mother's,  to  obtain  articles  which  I  sold  for  a  mere  trifle. 
"  When  I  arrived  in  London,  now  nearly  a  month  ago,  I  was 
"  obliged  to  pay  back  a  Russian  gentleman,  with  whom  I  tra- 
"  veiled  from  Venice,  what  he  lent  me  in  Paris,  to  enable  me 
to  pay  my  hotel  bill  and  reach  England.  When  T  write  this 
I  have  just  enough  to  pay  my  railway  fare  to  where  I  am 
going.     I  do  not  ask  you  for  money  for  myself,  as  I  must 
take  the  consequences  of  my  own  wickedness ;  but  I  implore 
you  to  pay  those  whom  I  have  deceived,  and  who  have  lent 
me  money.     One  is  a  naval  officer  I  knew  well  in  China, 
"Captain  E.   Maddan,  R.N.,  Thursland    Cottage,  Villiers 
"  Road,  Southsea.    He  most  kindly  lent  me  £17,  much  to  his 
"  own  inconvenience.     I  gave  him  a  bill,  which  will  be  pre- 
"  sented  at  Hoare's  on  Monday.    For  God's  sake  send  him 
"  the  money.     Say  nothing  about  me.    Oh,  spare  me,  for  the 
"  sake  of  yourself  and  others.   I  owe  a  bill  at  Fenton's  Hotel, 
"  St.  James  Street,  since  the  29th  of  November.     1  have  left 
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1862.      '^  some  things  in  my  room  there ;  they  think  I  have  gone  down 
^jJnl^ll"^    " ^^  Portsmouth.     I  said  I  should  return  to-day,  Saturday. 

"  Hallstaff  has  lent  me  £83.  10«.,  for  which  he  has  a  bill, 

Lawmnci  cc  ^y^h  will  be  presented  on  Monday  at  Hoare's.  The  head 
UwRENci.  "  waiter  at  the  New  Hummums  Hotel  (Robert)  has  lent  me 
'^  £5,  for  which  he  has  an  I  O  U.  Let  me  implore  you,  if 
f'  possible,  to  pay  them.  I  have  deceived  them.  They  lent  me 
*^  the  money  from  the  kindest  motives.  Do  not  blame  them; 
^'  let  all  your  anger  fall  upon  me.  Do  not  expose  me  to  them. 
''  Let  me  not  be  an  object  of  scorn  and  loathing  to  them,  par- 
^'  ticularly  to  Maddan,  who  has  behaved  so  nobly  to  me.  He 
'^  has  helird  a  report  stating  that  I  left  China  owing  £400  to 
''  Baynes.  Let  me  earnestly  beg  of  you  to  clear  me  in  this 
''  respect.  State  to  him  what  you  know  to  be  a  fact,  that  I 
''  left  China  perfectly  free  from  debts.  I  do  not  think  I  can 
'^  stand  this  remorse  and  misery,  my  life  is  truly  such  a  burden 
'^  to  me.  If  you  wish  to  hear  anything  further  of  me,  will  you 
''  put  an  advertisement  in  the  Tinies,  headed  '  L.  D.^  ?  Do  not 
'^  say  anything  that  will  make  any  one  know  it  is  for  me.  I 
*^  shall  know  where  to  direct.  Oh,  may  Gk)d  forgive  me !  I 
"  feel  He  never  can. — ^Your  truly  miserable  Edward." 

The  manner  in  which  he  had  occupied  the  time  between 
his  arrival  in  England  and  the  date  of  that  letter  was  proved 
by  other  witnesses.  Mrs.  Macdonald,  the  mother  of  Captain 
Maddan,  R.N.,  whose  name  appears  in  respondent's  letter  of 
the  10th  of  December,  proved  that  he  stayed  at  their  house  for 
ten  or  fourteen  days ;  and  Eliza  Brown  proved  that,  on  the 
12th  of  November,  she  met  him  at  the  Crystal  Palace, 
Sydenham,  and  that  she  afterwards  cohabited  with  him ;  and 
in  July,  1860,  he  took  the  oath  required  for  obtaining  a  licence 
to  marry  Eliza  Brown,  but  no  such  marriage  was  solemnized. 
The  petitioner  did  not  put  any  advertisement  in  the  paper,  as 
suggested  in  his  letter  of  the  10th  of  December.  He  wrote 
a  few  lines  to  her  on  the  13th  of  December,  saying  that  be  had 
not  sixpence  left,  but  made  no  attempt  to  see  her,  and  never 
wrote  again. 
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The  result  of  the  evidence^  then,  is  this.     In  1856  the  re-      1862. 

spondent  went  to  China,  and  savs  of  himself  that  he  had  been    ^fJ  10  and 
^  ,  '  ^  June  11. 

miserable  with  his  wife^  and  therefore  accepted  a  foreign  ap-       

pointment;  from  Hongkong  he  wrote  repeatedly,  pretending  I^^»«''ce 
affection,  which,  according  to  his  own  account,  he  did  not  feel ;  Liwbemci. 
avowing,  from  time  to  time,  that  he  was  leading  a  very 
reckless  Hfe,  maldng  hypocritical  professions  of  a  desire  to 
reform  his  habits,  always  pressing  for  money,  but  never 
showing  the  slightest  inclination  to  return.  The  next  stage 
of  his  career  was  being  brought  to  a  court-martial  and  dis- 
missed the  service,  whereupon  he  avowed  a  determination  not 
to  return  to  England,  but  to  seek  his  living  and  amend  his 
manners  in  a  foreign  land,  and  praying  for  pecuniary  assist- 
ance. This  having  been  granted  by  the  petitioner's  mother, 
he  abandoned  his  virtuous  projects,  visited  Paris,  there  lost  at  a 
gaming-table  the  money  that  had  been  so  supplied,  then  came 
to  England,  and  was  there  for  a  month,  without  communicat- 
ing with  his  wife  or  her  friends,  and  in  that  time  formed 
an  illicit  connection  with  a  young  woman,  for  whom  he  pro- 
fessed the  greatest  affection,  and  with  whom,  it  seems,  he  at 
one  time  contemplated  committing  bigamy.  At  the  expira- 
tion of  the  month,  being  penniless,  he  again  wrote  to  his  wife, 
not  expressing  any  desire  to  see  her,  and  not  giving  his  ad- 
dress, but  requesting  her  to  put  an  advertisement  in  the  news- 
paper, if  she  wished  to  hear  further  of  him. 

Construing  his  letters  by  his  acts  rather  than  by  their  words, 
I  have  come  to  the  conclusion  that,  probably  from  the  time 
when  he  left  England— certainly  from  the  time  he  left  Alex- 
andria— he  never  intended  to  return  to  his  wife ;  the  profes- 
sions of  attachment  in  his  letters  being  hypocritical  falsehoods, 
written  for  the  purpose  of  obtaining  money  wherewith  to  pur- 
sue his  profligate  career  in  a  foreign  land.  He  had,  therefore, 
deserted  her  for  more  than  two  years  before  her  petition  was 
filed ;  and  on  the  ground  of  his  adulterous  intercourse  with  Eliza 
Brown,  coupled  with  such  desertion,  I  pronounce  a  decree  nisi 
for  the  dissolution  of  his  marriage  with  the  petitioner. 


1862. 

M^  17  and 
Jane  8. 

Waddbll 
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Waddell  v.  Waddell. 
Wife's  Petition. — Adultery. — Cruelty. 


^'  A  wife,  married  in  1842,  discovered  in  May,  1861,  an  adulteroos  inter- 

course of  her  husband,  lefl  his  House,  and  petitioned  for  dissolution 
by  reason  of  adultery  and  cruelty.  It  was  proved  that  her  husband 
struck  her  in  the  face  in  1852 ;  it  did  not  appear  that  since  that  he 
had  intentionally  struck  her ;  but  he  had,  while  drunk,  cut  her  hand, 
and  in  1868  had  cut  her  finger  by  throwing  a  jug  of  water  at  her. 
There  was  also  evidence  of  his  having  frequently  thrown  cold  water 
over  her,  and  of  several  times  having  spit  in  her  face. 
And  the  Court  held  she  was  entitled  to  a  dissolution  of  the  marriage. 

In  this  case  the  wife  petitioned  for  a  dissolution  of  her  mar- 
riage by  reason  of  her  husband^s  adultery  and  cruelty.  The 
husband  did  not  appear,  and  the  adultery  was  clearly  proved^ 
but  the  Court  took  time  to  consider  whether  the  cruelty  was 
established. 

The  petitioner's  case  was  conducted  by  Dr,  Deane,  Q,C., 
and  Mr.  W.  Douming  Bruce. 

The  petition  alleged  the  following  acts  of  cruelty : — 

''That  on  divers  occasions  in  the  month  of  June,  1852,  the 
"said  Henry  William  Waddell,  while  living  and  cohabiting 
''with  your  petitioner  at  No.  7,  Manor  Terrace  aforesaid, 
"without  provocation,  violently  assaulted  and  struck  your 
"  petitioner  on  the  eyes,  causing  her  nose  and  mouth  to  bleed 
"to  a  serious  extent,  and  the  effects  of  these  assaults  were 
"  visible  for  two  months  afterwards  on  your  petitioner's  face. 

"  That,  on  or  about  the  2nd  day  of  March,  1851,  at  No.  7, 
"  Manor  Terrace  aforesaid,  the  said  Henry  William  Waddell, 
"without  any  provocation,  maliciously  cut  your  petitioner's 
"  hand  with  a  knife. 

'•That,  on  or  about  the  5th  day  of  June,  1852,  at  No.  7, 
"  etc.,  the  said  Henry  William  Waddell,  without  any  provo- 
"  cation,  threw  a  glass  of  hot  brandy-and-water  at  the  face  of 
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''your  petitioner^  which  caused  her  great  suffering  and  in-       1862. 
"  flammation  in  the  eyes.  ^^^  ^^„ 

^  ^  ^       ^  .  ^  and  June  8. 

''  That,  during  the  aforesaid  cohabitation  of  your  petitioner       

''  and  the  said  H.  W.  WaddeU,  the  said  H.  W.  WaddeU  com-     ^^^^^^ 
"mitted  divers  other  acts  of  cruelty  towards  your  petitioner.*'    Waddell. 

The  adultery  was  charged  between  the  13th  day  of  March, 
1859,  and  the  22nd  of  March,  1861. 

The  petitioner  left  her  husband's  house  in  May,  1861, 
when  she  had  become  aware  of  his  adulterous  intercourse. 
The  Court  took  time  to  consider  the  sufficiency  of  the  evi- 
dence of  cruelty,  which  is  stated  in  the  judgment. 

Cur,  adv,  vult. 

The  Judge  Ordinaey  :  This  was  a  petition  by  a  wife  for      June  8. 
a  dissolution  of  her  marriage  on  the  ground  of  cruelty  and 
adultery.     The  respondent  did  not  appear. 

The  petitioner  proved  that  for  some  time  after  her  marriage, 
which  took  place  in  1842,  her  husband  behaved  kindly  to 
her,  but  that  he  afterwards  contracted  irregular  and  intem- 
perate habits  and  then  treated  her  with  cruelty,  using  continu- 
ally very  foul  language,  and  treating  her,  if  not  with  actual 
violence,  yet  with  so  much  indignity  as  rendered  a  continu- 
ance of  cohabitation  scarcely  bearable^  Some  acts  of  violence 
were  stated  by  the  petitioner  to  have  been  committed  from 
time  to  time.  In  1852,  on  some  trivial  dispute  taking  place 
when  he  was  drinking  hot  brandy-and-water,  he  threw  it  in 
her  face  and  made  her  eyes  smart  very  much.  In  the  same 
year,  having  come  home  intoxicated  at  night,  he  ordered  her 
to  clean  hi^  boots  while  he  was  still  lying  in  bed ;  she,  being 
irritated,  told  him  to  clean  them  himself,  and  threw  them  at 
him,  whereupon  he  gave  her  a  blow  on  the  face  with  his  hand, 
which  gave  her  a  black  eye  and  cut  her  lip.  In  this  instance 
the  petitioner  was  certainly  not  free  from  blame,  and  if  the 
blow  had  been  of  a  less  severe  character  it  might  have  been 
treated  as  a  venial  offence.     The  manner  in  which  the  peti- 
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1863.      tioner  gave  her  evidence  was  calculated  to  raise  a  suspicion 
d^y^^a     ^^^^  ®^®  spoke  under  the  influence  of  excited  feelings^  and 

might  therefore  probably  indulge  in  some  exaggeration.     But 

Waddbll     jjgj.  evidence  as  to  the  injury  sustained  was  corroborated  by  a 

Waddell.    witness  named  Tucker^  who  was  in  the  house  as  a  visitor  at 

the  time^  and  the  respondent  afterwards  expressed  to  him  his 

sorrow  that  he  had  been  guilty  of  such  an  act^  and  begged 

him  not  to  make  it  known  to  the  petitioner's  family. 

It  did  not  appear  that  the  respondent  ever  struck  her  again, 
but  in  1855  he  came  home  tipsy  when  she  was  in  the  act  of 
cutting  some  bread ;  he  desired  her  to  desist^  and  because  she 
did  not,  he  puUed  the  knife  out  of  her  hand,  and  in  so  doing 
inflicted  a  severe  cut.  The  evidence  did  not  cause  me  to  be- 
lieve that  he  intended  so  to  wound  her,  but  the  act  was  a  very 
reckless  one,  and  showed  that  it  was  dangerous  to  be  with 
him  when  in  liquor. 

At  another  time,  in  1858,  as  she  was  going  upstairs,  he 
pulled  her  back  so  as  to  throw  her  down  and  injure  her 
ankle;  that  injury  was  not  of  any  importance,  but  the  act 
shows  his  want  of  self-control  when  intoxicated.  In  the  same 
year  he  threw  a  jug  full  of  water  at  her :  it  struck  her  hand, 
and  cut  one  of  her  fingers.  In  addition  to  the  wife's  evidence 
of  these  specific  acts,  which  was  corroborated  by  servants,  she 
deposed  to  his  having  firequently  thrown  cold  water  over  her, 
and  to  his  having  on  many  occasions  spat  in  her  face,  as  to 
which  also  she  was  corroborated  by  a  person  who  had  been  for 
some  years  in  her  service.  Of  this  act  Dr.  Lushington,  in  Saun- 
ders V.  Saunders,  1  Rob.  562,  said :  "  So  gross  a  personal  in- 
*^  suit  would  be  insufierable  in  the  lowest  grades  of  life.  How 
"  much  more  criminal,  how  much  more  painful  to  the  feelings 
''  of  the  injured  wife  when  such  an  offence  takes  place  between 
^^  those  who  have  been  accustomed  to  the  decencies  of  society, 
''and  have  been  educated  to  entertain  a  high  regard  for 
"them.''  In  that  I  entirely  concur,  but  I  think  that  the 
dictum  of  the  judge  of  the  Consistory  Court,  in  Westmeath  v. 
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Westmeath,  2  Hagg.,  supp.  52,  is  also  applicable  to  the  same      1862. 

subject :  "  A  natural  test  of  injuries  of  this  kind  is  the  sense    ^^^'^^ 

'*  in  which  they  are  received.     If  they  are  not  resented  as  in- 

^' juries  at  the  time,  a  state  of  things  intervenes  which  either 

"  detracts  from  the  weight  of  the  particular  evidence  when    Waddell. 

''  brought  forward  at  a  subsequent  period,  or  may  introduce 

'^  quite  another  view  of  the  relative  situation  of  the  parties.^' 

In  this  case,  however,  there  was  nothing  to  lead  me  to  sup- 
pose that  the  insult  to  the  wife  would  not  be  felt  as  an  act  of 
grievous  cruelty.  I  may  say  in  this  case,  as  Dr.  Lushington 
said  in  Saunders  v.  Saunders,  that  I  am  not  called  upon  to 
decide  what  would  be  the  effect  of  such  an  act  taken  by  it- 
self; it  suffices  to  say  that,  combined  with  the  other  acts 
proved,  it  would  have  constituted  a  sufficient  ground  for  the 
interference  of  the  Court  if  the  wife  had  made  her  complaint 
at  the  time.  It  is  true  that  all  these  acts  were  from  time  to 
time  condoned,  but  were  revived  by  the  adultery  committed 
by  the  husband  from  September,  1859,  to  November,  1861, 
which  was  fully  proved,  but  of  which  the  wife  was  not  cog- 
nizant during  any  part  of  their  cohabitation. 

On  the  two  grounds,  then,  of  adultery  and  cruelty,  I  feel 
bound  to  make  a  decree  nisi  with  costs. 
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1862.  Ii^  the  Gbods  of  Thomas  Fairweather  (deceased). 

July  1. 


Section  73  of  Probate  Act, — Creditor. — Secretary  of  an 


In  the  Goods  of  Association, 

Thomas 

'  The  Court  will  not  make  a  grant  of  administration  under  the  -73rd 

section  of  the  Probate  Act  to  a  party  entitled  to  a  grant  in  another 

character. 

The  Court  declined  to  make  a  grant  de  bonis  non  with  the  will  annexed 
under  the  73rd  section  to  a  creditor  without  citing  certain  residuary 
legatees  named  in  the  will,  who  were  resident  in  Australia. 

Where  an  application  is  made  for  a  grant  of  administration  to  the 
secretary  of  an  association,  on  the  ground  that  the  deceased  was  in- 
debted to  the  association,  the  Court  ought  to  have  such  information 
of  the  constitution  of  the  association  as  would  show  that  the  secretary 
can  be  treated  as  a  creditor. 

Thomas  Fairweather,  late  of  No.  6,  Charlotte  Square,  New- 
eastle-upon-Tyne,  schoolmaster,  died  on  the  29th  of  August, 
1860,  leaving  a  will,  of  which  he  appointed  his  wife,  Jane 
Fairweather,  and  Thomas  Leslie  executors;  he  bequeathed  all 
his  property  to  his  executors,  in  trust  to  pay  the  annual  in- 
come thereof  to  his  wife  for  her  life,  and  after  her  decease  he 
gave  one  moiety  thereof  to  his  nephew  John  Fairweather,  and 
the  other  moiety  to  the  children  of  his  brother,  Rowland  Fair- 
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"weather.    Thomas  Leslie  died  io  the  testator's  lifetime,  and      1862. 
Mrs.  Pairweather  proved  the  will  as  surviving  executor,  and       ^^7^- 
afterwards  (on  the  20th  of  March,  1861)  died  intestate,  leaving  in  the  Goods  of 
part  of  the  deceased's  estate  unadministered.     The  deceased,  f^ieweathkr 
at  the  time  of  his  death,  was  indebted  to  the  Schoolmasters' 
Association  for  the  North  of  England,  in  £89.  14*.  for  money 
drawn  by  him  from  the  treasurer  of  the  corporation  of  the 
borough  and  county  of  Newcastle-upon-Tyne,  on  account  of 
the  said  Schoolmasters'  Association.    The  debts  now  due  from 
his  estate  (including  the  sum  due  to  the  association)  amounted 
to  £265.  Is.  7d,,  and  the  unadministered  assets  to  £107. 8*.  3d. 
A  renunciation  and  consent  to  the  grant  being  made  to  Mr. 
Michael  Watson,  as  treasurer  of  the  Schoolmasters'  Associa- 
tion,  had  been  filed  on  the  part  of  the  said  John  Fairweather, 
the  residuary  legatee  substituted  of  one  moiety  of  the  deceased^s 
property.     There  were  five  children  of  Rowland  Fairweather, 
who  were  entitled  to  the  other  moiety  of  the  residue,  all  of 
whom  were  resident  in  Sydney,  in  New  South  Wales,  and 
had  no  agent  in  this  country. 

Dr.  Tristram  moved,  under  the  73rd  section  of  the  Probate 
Act,  for  a  grant  of  administration  de  bonis  non  with  the  de- 
ceased's will  annexed  to  be  decreed  to  Michael  Watson. 

Sir  C.  Cresswell  :  The  73rd  section  of  the  Probate  Act 
does  not  apply  to  this  case.  Watson  claims  to  be  a  creditor 
of  the  deceased's  estate,  and  if  so,  he  should  take  the  grant 
in  that  character,  and  not  in  the  inferior  character  of  a  nomi- 
nee of  the  Court  under  the  73rd  section  of  the  Probate  Act. 

In  consequence  of  the  rejection  of  this  motion  a  citation 
issued  against  the  children  of  Rowland  Fairweather,  an  ab- 
stract of  which  was  duly  advertised  in  three  newspapers,  ac- 
cording to  the  practice  of  the  Court,  but  no  appearance  had 
been  entered  thereto. 
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1862.  Br.  Tristram  now  moved  the  Court  to  make  the  grant  to 

"^^y  ^'      Mr.  Watson,  as  a  creditor  of  the  deceased. 

In  the  Goods  of 

Faiuweathbr  ®^*  ^'  Cresswell  :  You  do  not  show  how  he  is  a  cre- 
ditor. It  appears  that  the  deceased  owed  a  sum  of  money  to 
the  Schoolmasters'  Association  for  the  North  of  England,  of 
which  Watson  is  treasurer.  That  will  not  necessarily  make 
Watson  a  creditor. 

Dr.  TrUtram  :  The  treasurer  would  be  entitled  to  give  re- 
ceipts for  the  association,  and  probably  to  sue  for  debts. 

Sir  C.  Cresswell  :  It  does  not  appear  that  he  has  autho- 
rity to  sue  for  debts.  I  have  no  information  as  to  the  consti- 
tution of  the  association,  and  in  the  absence  of  such  informa- 
tion, I  cannot  grant  the  motion.  Motion  refected. 


July  22  and  29.      In  the  Goods  of  Thomas  Duane  (deceased),  on  Motion. 
In  the  Goods  of  fVill. — Clause  introduced  per  Incuriam. — Probate, 

Thomas 

Where  a  clause  is  introduced  in  a  testamentary  paper  per  incuriam, 
f^S  fi%^  t-jL.^         and  the  deceased  executes  the  paper,  not  having  given  any  instruc- 
tions for,  and  being  ignorant  of  the  existence  of  such  clause,  it  forms 
ifi^    iioi   ' i^  / >^  no  part  of  the  will  of  deceased,  and  probate  will  be  granted  of  the 
remainder  of  the  paper,  omitting  such  clause. 

^  In  this  case  the  deceased,  a  serjeant-major  in  the  64th 

^yP-ji^-^J  Regiment  of  Foot,  died  on  the  3rd  of  October,  1861,  having 

duly  executed  a  testamentary  paper  by  his  mark,  on  the  same 
day.  The  paper  consisted  of  a  skeleton  printed  form,  sup- 
plied by  the  War-OfSce ;  in  the  present  instance  headed,  in 
print : — **  Form  of  will.  No.  3.     To  be  used  by  a  soldier  dc- 
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'^  sirouB  of  leaving  money  to  be  invested  for  the  benefit  of  his       1862. 
'' child  or  children ;"  and,  after  some  printed  and  some  blank  J^^y  22Mid 29. 
lines^  with  printed  directions  alongside  for  particular  bequests,  in  the  Goods  of 
it  ended  in  print  thus: — "And  the  rest  of  my  estate  and^"^^* 
"  effects,  and  everything  that  I  can  give  or  dispose  of,  I  de- 
"  sire  may  be  sold,  and  the  proceeds  invested  under  the  orders 
"  of  the  Secretary  of  War,  for  the  equal  benefit  of  my  children. 
''  In  witness  whereof  I  the  said  have  hereunto  set  my 

"hand,''  etc. 

From  the  aflSdavit  of  C.  F.  F.  Wood,  a  clerk  in  the  military 
purveyor's  department  of  the  War-OflSce,  and  one  of  the  sub- 
scribed witnesses  to  the  mark  of  the  deceased,  it  appeared  that 
he  was  sent  for  on  the  3rd  of  October,  1861,  to  prepare  the 
will  for  the  deceased,  who  was  then  in  hospital ;  that  he  took 
with  him  the  above-mentioned  printed  form ;  but  on  seeing  the 
deceased,  received  from  him  instructions  to  prepare  his  will, 
leaving  the  whole  of  the  property  to  his  wife ;  and  accordingly, 
after  the  printed  line,  "  after  payment  of  my  just  debts  and 
"  funeral  expenses,  I  give  to  my,''  filled  up  in  writing,  "  wife, 
"  Elizabeth  Duane,  all  my  goods  and  chattels."  Wood  then 
read  over  to  the  deceased,  from  the  paper  so  printed  and-  filled 
up  in  writing,  "  This  is  the  last  will  of  Serjeant-Major  Thomas 
"  Duane,  No.  3160,  of  the  64th  Regiment  of  Foot.  After 
"  payment  of  my  just  debts  and  funeral  expenses,  I  give  to  my 
"  wife,  Elizabeth  Duane,  all  my  goods  and  chattels."  He  d;d 
not  read  the  remainder  of  the  printed  form,  or  advert  to  it 
as  having  any  efllect,  but  filled  up  the  testimonium  clause, 
and  the  deceased  then  made  his  mark. 

Dr.  Swabey  now  moved  the  Court  to  grant  letters  of  admi- 
nistration with  the  will  annexed  to  the  widow,  omitting  the 
residuary  clause  in  favour  of  the  children,  which  was  not  read 
over  to  the  deceased,  and  in  respect  of  which  no  instructions 
were  given.  Williams,  J,,  on  Executors,  p.  330  of  6th  edition, 
says :  "  It  is  a  necessary  consequence  of  some  of  those  rules 
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1862.      "  of  Courts  of  Probate,  which  there  has  ahready  been  occasion 

July  22  and  29.  a  ^^  notice,  that  a  wiU  may  be  in  part  admitted  to  probate 

In  the  Goods  of "  and  in  part  may  be  refused.     Thus  if  the  Court  shall  be 

DuANB*  "  satisfied  that  a  particular  clause  has  been  inserted  in  a  will 

"  by  fraud  without  the  knowledge  of  the  testator  in  his  life- 

^*  time,  .  .  .  probate  will  be  granted  of  the  instrument  with 

"  reservation  of  that  clause ;''  and  refers  to  Barton  v.  Robins, 

3  Phill.  455,  note.  (See  also  Allen  v.  M'Pherson,  1  H.  of  L. 

191,  cited  in  Deane's  Wills  Act,  p.  49,  and  in  Williams  on 

Executors,  p.  331.)     The  principle  seems  applicable  to  the 

present  case,  and  if  in  the  passage  cited  the  words  '^per  incu- 

"riam"  are  substituted  for  ''by  fraud,^^  of  which  in  this  case 

there  is  no  suggestion,  it  would  be  a  direct  authority. 

Cur.  adv.  vuU. 

July  29.  Sib  C.  Cresswell,  after  stating  the  facts  as  above,  said : — 

Allen  V.  M^Pherson,  decided  in  the  House  of  Lords,  shows 
that  a  Court  of  Probate  has  authority  to  omit  from  probate  a 
clause  introduced  into  a  will  by  fraud,  although  it  formed  part 
of  the  will  when  executed.  I  can  see  no  difference  in  principle 
between  that  case  and  the  present  one,  where  a  clause,  for 
which  the  deceased  gave  no  instructions,  and  which  was  not 
read  over  to  him,  formed,  per  incuriam,  part  of  the  document 
signed  by  the  deceased*  I  think  administration  with  the  will 
annexed  may  go,  omitting  the  residuary  clause  in  favour  of 
the  children. 
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1862. 
In  the  Goods  of  Thomas  Douce  (deceased),  on  Motion.      ^^7^^^^- 

Execution  by  Mark, — Wrong  Name. — Probate.  Thomas 


A.  B.  put  His  mark  to  a  testamentary  paper  in  which  he  was  throughout 
described  as  C.  B.  The  Court,  being  satisfied  on  affidavit  that  A.  B. 
d\dy  executed  the  paper  by  mark  animo  tetiandi,  granted  probate 
thereof  as  his  wiU. 

In  this  case,  Thomas  Orme,  a  schoolmaster,  since  deceased, 
wrote  a  will  for  the  deceased,  Thomas  Douce,  who  could  neither 
read  nor  write.  Orme,  mistaking  the  Christian  name,  de- 
scribed the  deceased  throughout  as  John  Douce,  of  Witherby, 
in  the  county  of  Leicester,  labourer,  and  wrote  against  the 
mark  by  which  the  will  was  executed,  *^The  mark  of  John 
"  Douce/*  The  will  referred  by  name  to  five  children  of  the 
testator.  Prom  the  afiSdavit  of  Henry  Orme,  who,  with  his 
father  the  said  Thomas  Orme,  subscribed  the  will,  it  appeared 
that  before  the  execution  of  the  will  it  was  fully  explained  to 
Thomas  Douce  by  Thomas  Orme,  that  it  was  prepared  and 
written  by  Orme  as  and  for  the  will  of  Thomas  Douce,  and 
that  the  name  "  John**  in  the  introductory  words  of  the  will, 
in  the  testimonium  clause,  etc.,  was  inserted  in  ernor  and  by 
mistake  for  Thomas,  which  was  the  real  Christian  name  of  the 
testator,  and  by  which  he  was  well  and  commonly  known ; 
that  at  the  date  of  the  will  there  was  no  person  answering  the 
name  and  description  of  John  Douce,  of  Witherby,  in  the 
county  of  Leicester,  labourer,  other  than  the  testator's  son, 
John  Douce,  mentioned  in  the  will.  It  was  also  stated  on 
affidavit  that  the  deceased  Thomas  Douce  had  the  children 
whose  names  were  mentioned  in  the  will  as  the  children  of 
the  testator. 

Dr.  Swabey  moved  for  probate  as  of  the  will  of  Thomas 
Douce  to  be  granted  to  the  executor  named  in  the  will.  The 
Goods  of  Eleanor  Bryce,  2  Curt.  325,  comes  nearest  to  the 
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1862.       present  ease  in  circumstance;  there  a  testatrix  signed  a  paper 

^^ ^     '  by  a  mark^  and  no  name  appeared  on  any  part  of  the  paper. 

In  the  Goods  of  Sir  Herbert  Jenner,  in  disposing  of  that  case,  says:  "The 
Douce.  "  paper  is  identified  as  being  the  will  of  the  deceased ;  and, 

"  being  signed,  etc.,  I  am  of  opinion  that  the  statute  is  suflS- 
"ciently  complied  with.''  Here  a  wrong  name  appears  on 
the  face  of  the  paper,  but  if  the  Court  is  satisfied  that  it  is 
identified  as  being  the  will  of  the  deceased,  it  is  submitted 
that  it  will  be  entitled  to  probate.  {In  the  Goods  of  Shuttle- 
worth,  1  Curt.  911,  was  also  cited.)  Cur.  adv.  vuU. 
• 

July  29.  Sir  C.  Cresswell  :  In  this  case  a  person  of  the  name  of 

Thomas  Douce,  an  illiterate  man,  placed  his  mark  to  a  paper 
which  had  been  prepared  for  him  by  a  schoolmaster,  against 
which  mark  the  schoolmaster  wrote  John  Douce,  and  through- 
out the  document  so  described  the  testator.  On  application 
for  probate  it  was  objected  that  it  was  not  the  will  of  Thomas 
Douce;  but  I  am  quite  satisfied  that  Thomas  Douce  was  the 
man  who  put  his  mark  to  the  paper,  intending  thereby  to  exe- 
cute it  as  his  will.  The  contents  of  the  paper  afford  internal 
evidence  of  this,  for  it  mentions  the  names  of  certain  children 
of  the  testator,  and  these  names  are  shown  to  be  the  names  of 
the  children  of  Thomas  Douce.  I  had  occasion  to  consider 
{In  the  Goods  of  Susanna  Clarke,  1  Swab.  &  Trist.  22),  whe- 
ther a  marksman  signing,  against  whose  mark  a  wrong  name 
was  written,  was  suflicient,  and  I  held  that  it  was.  Here  I  am 
satisfied  that  Thomas  Douce  duly  executed  this  paper  by 
mark  animo  testandi,  and  that  is  as  much  as  if  he  had 
written  Thomas  Douce ;  and  the  discrepancy  between  the  real 
name  and  the  wrong  name  which  appears  on  the  paper  being 
fully  explained,  I  think  the  will  is  entitled  to  probate. 
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In  the  Gk)ods  of  George  Johnson  (deceased)^  on  Motion. 


1862. 
July  22. 


In  the  Goods  of 

Administration, — Renunciation  of  Next  of  Kin  solely  entitled.  ^^^^^^ 


JOUNSON. 


In  case  of  an  intestacy,  where  the  persons  who  are  sole  next  of  kin  and 
the  only  persons  entitled  in  distribution  renounce  their  title  to  ad- 
ministration, the  Court  will  make  the  grant  to  a  person  who  would 
have  been  next  of  kin  if  the  sole  next  of  kin  had  been  out  of  the  way, 
although  such  person  has  no  interest. 

In  this  case  George  Johnson  died  in  May,  1862,  a  bachelor, 
Tfithout  a  parent,  and  intestate,  leaving  him  surviving  five 
brothers,  his  only  next  of  kin,  and  the  only  persons  entitled  in 
distribution.  The  five  brothers  had  formally  renounced  their 
right  to  administration  of  the  deceased^s  effects,  and  George 
Johnson,  an  uncle  of  theirs  and  of  the  deceased,  had  taken  the 
oath  with  a  view  to  take  out  letters  of  administration,  but  a 
difficulty  was  raised  in  the  registry  as  to  the  uncle's  want  of 
interest. 

Dr.  Waddihve  now  moved  the  Court  to  grant  administra- 
tion to  the  uncle.  In  The  Goods  of  Mary  Keane,  1  Hagg. 
692,  administration  was  granted  "  to  the  Rev.  Charles  Ed- 
*'  ward  Keane,  the  nephew,  upon  the  renunciation  of  Benjamin 
"  Keane  (his  father),  the  brother  and  the  only  next  of  kin  of 
*'  Mary  Keane,  the  intestate.^'  In  that  case  the  nephew  had 
no  interest  any  more  than  the  unde  in  the  present. 

Sib  C.  Cbesswell  :  On  the  authority  of  the  case  cited  the 
grant  may  go  as  prayed. 
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1861. 

July  24  and  27. 

And  (Brfore  Sir  C.  Cbesswell,  on  Motion  ;  and  hrfore 
1862.  SiE  C.  Cresswell  and  a  Special  Jury.) 

June  18. 

HiNOESTON 


HiNGESTON  V.  Tucker  and  Hee  Majbsty^s  Paoctor 
(intervening). 


Tucker 

and  Her     Will. — Quem^s  Proctor, — Alleged  Next  of  Kin  opposing. — 

P^^^"^^  Interest.— Practice,— Costs. 


(interveaing). 


A  party  propounding  a  will  may  put  any  person  opposing  it  on  proof 
of  his  interest ;  but  where  two  parties  oppose  a  will,  e,g,  the  Queen's 
Proctor  and  an  alleged  next  of  kin,  neither  can  put  the  other  on  proof 
of  his  interest. 

In  this  case^  the  plaintiff  propounded  a  will  of  Thomas 
Lisle  Follett,  deceased,  bearing  date  March  the  18th,  1861. 

The  defendant  Charles  Benjamin  Tucker,  who  claimed  to 
be  the  cousin-german  of  the  deceased  and  his  sole  next  of  kin, 
opposed  the  will,  and  on  the  3rd  of  July,  1861,  filed  pleas, 
in  which  he  alleged,  first,  that  the  will  propounded  was  not 
the  last  will  of  the  deceased ;  secondly,  that  it  was  not  exe- 
cuted according  to  the  provisions  of  1  Vict.  c.  26 ;  thirdly, 
that  at  the  time  of  its  execution  the  deceased  was  not  of  sound 
mind. 

The  Queen^s  Proctor  intervened,  and  on  the  12th  of  July, 
1861,  filed  similar  pleas. 

The  Queevls  Advocate  (Sir  J.  D.  Harding),  on  behalf  of 
the  Queen^s  Proctor,  moved  the  Court  to  direct  that  before 
the  question  as  to  the  validity  of  the  will  of  the  deceased 
should  be  tried,  the  defendant  Tucker  should  propound  and 
prove  his  interest  as  next  of  kin  of  the  deceased.  An  affidavit 
of  John  Rutter,  clerk  to  the  Queen^s  Proctor,  stated  that  he 
was  informed  and  believed : — 1.  That  the  deceased  died  a 
widower  without  known  relations.  2.  That  on  the  18th  of 
March,  1861,  the  deceased  executed  a  will,  the  validity  of 
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which  was  contested  by  the  Queen's  Proctor  and  by  Charles       1861. 
Benjamin  Tucker,  a  son  of  Sarah  Tucker,  deceased,  formerly  Jnly24and  27. 
Sarah  Follett,  alleging  himself  to  be  the  lawful  cousin-german       1352 
and  sole  next  of  kin  of  the  deceased.     3.  That  the  deceased     June  18. 

left  real  estate  producing  a  rental  of  about  £615  per  annum,       

and  personal  estate  of  the  value  of  about  £8800.  4.  That  the '  v. 
paternal  grandfather  and  grandmother  of  the  deceased  were  ^d^HEE 
Benjamin  FoUett  and  Ann  Pomeroy,  who  had  the  following  Majesty's 
children,  namely:  (1)  Ann,  bom  April  11,  1742;  (2)  John,  (iDtcrvening). 
born  September  26,  1743;  (3)  Thomas,  bom  August  17, 
1744;  (4)  Benjamin,  bom  February  5,  1748;  (5)  Samuel, 
bom  August  13,  1751 ;  (6)  Sarah,  afterwards  Sarah  Tucker, 
born  December  10,  1753;  (7)  Mary,  bom  October  8,  1757; 
(8)  Samuel,  born  March  25, 1760.  5.  That  the  deceased  was 
the  son  of  Thomas  Follett,  deceased,  the  third  child  of  the 
said  Benjamin  Follett.  6.  That  in  the  year  1812,  John  Fol- 
lett, the  second  child  of  the  said  Benjamin  Follett  and  brother 
of  the  said  Thomas  Follett,  died  intestate,  leaving  conside- 
rable real  and  personal  estate,  and  it  was  represented  to  the 
Lords  of  the  Treasury  that  he  was  illegitimate.  7.  That 
commissions  of  escheat  were  thereupon  issued  for  the  counties 
of  Dorset,  Somerset,  and  Devon,  in  which  the  real  estates  of 
the  said  John  Follett  were  situate ;  and  evidence  was  given 
thereon,  on  the  part  of  the  Crown,  that  the  parents  of  the 
said  John  Follett  were  not  married  (although  every  exertion 
was  made  by  the  family  to  find  the  certificate  of  their  mar- 
riage, but  without  avail),  whereupon  the  said  John  Follett 
was  found  to  have  been  illegitimate,  and  the  Crown  took  pos- 
session of  his  real  and  personal  estate,  and  disposed  of  the 
same,  according  to  the  usual  practice.  8.  That,  under  the 
foregoing  circumstances,  the  said  Thomas  Follett,  the  de- 
ceased's father,  and  the  said  Sarah  Tucker,  the  mother  of  the 
defendant,  were  not  bom  in  wedlock. 

77ie  Queen's  Advocate :  According  to  the  practice  of  the 
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1861.  Prerogative  Court,  this  would  first  have  been  turned  into  an 
July  24  and  27.  interest  cause.     Tucker  would  first  have  been  assigned  to 

1862.  propound  his  interest.   (Coote's  Pract.  of  Eccl.  Courts,  470, 

June  18.       641.) 

HiNOESTON 

0.  Sir  C.  Cresswell':  If  the  plainti£f  had  called  on  one  of 

and^m^     the  defendants  to  propound  his  interest,  there  would  haye 
Majesty's    j^^^  ^q  difficulty  in  makinff  him  do  so.     But,  where  two  per- 

PrOCTOR  jo  r  . 

(intervening).  SOUS  oppose  a  will,  Can  One  of  them  call  upon  the  other  to 
propound  his  interest? 

The  Queen's  Advocate :  I  imagine  so ;  at  least,  where  one 
of  the  parties  opposing  is  the  Crown.  The  right  to  oppose  a 
will  is  not  inherent  in  the  subject ;  he  must  show  an  inter- 
est. {Brotherton  v.  Hellier,  1  Lee,  599,  see  600 ;  Wright  v. 
Rutherford,  2  Lee,  266;  and  Bascomb  v.  Harrison,  2  Rob. 
118.)     I  admit  these  are  not  precisely  in  point. 

Sir  C.  Cresswell  :  Suppose  Tucker  had  not  appeared,  and 
the  Queen's  Proctor  had  contested  the  will  with  success. 
Tucker  might  then  have  come  in. 

The  Queen's  Advocate :  Yes. 

Dr,  Spinks,  contra :  The  motion  is  not  warranted  by  the 
practice  of  the  Prerogative  Court.  In  no  case  was  one  co- 
defendant  allowed  to  put  another  to  proof  of  his  interest. 
The  next  of  kin  entered  a  caveat  in  March,  1861,  the  Crown 
in  the  following  May.  It  is  the  Crown  that  intervenes,  not 
the  next  of  kin.  The  question  of  kinship  may  never  require 
to  be  decided,  i.  e.  if  the  will  is  established :  if  the  will  is 
invalid  it  may  then  be  a  question  who  is  entitled ;  but  the 
Queen's  Proctor  wants  us  to  try  the  second  question  first. 

Mr.  J.  T.  Hopwood  for  the  plaintiff. 
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Sir  C.  Crbsswell  :  I  will  consider  the  matter.     At  pre-       1861. 
sent  I  think  there  is  the  objectiou  to  the  motion^  which  Dr.  July  24 and  27. 
Spinks  points  out.  Cur.  adv.  vult.  1862 

June  18. 

SiK  C.  Cresswell  now  said :  I  have  considered  the  cases    hinokston 
cited.     They  clearly  establish  that  before  a  person  can  be  *■ 

permitted  to  contest  a  will^  the  party  propounding  it  has  a      and  Her 
right  to  call  on  him  to  show  that  he  has  some  interest ;  but     pk^oV 
they  go  no  further  than  that.     No  case  has  been  cited,  nor  (intervening). 
can  I  find  one  which  will  support  the  present  application.     In 
fact,  the  Queen^s  Proctor  did  not  make  the  application  be- 
cause he  thought  Tucker   had  no  interest,  but  because  he 
thought  he  had  an  interest,  and  he  wished  to  see  if  he  was  or 
was  not  the  proper  person  to  contest  the  will.     I  find  no 
authority  for  granting  such  an  application,  when  made  by 
one   party   against   another  on   the   same  side,  and  I  must 
therefore  reject  the  motion. 

The  issues  in  this  case  as  between  the  plaintiff  and  defendant 
were  tried  before  the  Court  by  a  special  jury  on  the  18th  of 
June,  1862. 

Mr.  Collier,  Q.C.,  Dr.  Deane,  Q.C.,  and  Mr.  Aspland,  for 
plaintiffs;  Mr.  Karslake,  Q.C,  and  Dr.  Spinks,  for  the  de- 
fendants ;  Dr.  Twiss,  Q.C.,  watched  the  case  on  behalf  of  the 
Crown. 

A  verdict  was  found  against  the  validity  of  the  will. 
Hingeston  was  condemned  in  costs  of  Tucker,  but  no  order 
was  made  as  to  any  costs  incurred  on  behalf  of  the  Crown.^ 

^  As  to  the  liability  of  the  Crown  to  be  condemned  in  costs  on  appeal 
in  a  Probate  Cause,  see  Dsfke  v.  Barton,  10  Moore,  P.  C.  458. 
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1862. 

November  4. 


In  the  Goods  of  Thomas  Eeles  (deceased),  on  Motion. 

Thomas  °°  *°      ^^f- — Cutting. — Dependent  relative  Revocation, — Probate, 

Eeles. 

Where  a  testator  cut  a  piece  out  of  his  will  which  had  been  duly  exe- 
cuted, containing  the  word  "witnesses/*  and  the  names  of  the  attesting 
witnesses,  giving  his  reason,  at  the  time,  for  having  so  cut  the  same, 
that  he  had  some  idea  of  altering  it,  and  having  a  new  will  made ; 
and  subsequently,  on  the  same  day,  refastened  the  piece  he  had  so 
cut  out,  saying  "  that  his  will  woTild  do  for  the  present,  and  that  if 
he  wanted  another  will  made  he  could  do  it  afterwards,"  and  died 
without  making  another  will : 
The  Court,  on  motion,  but  with  the  consent  of  the  parties  interested  in 
case  of  an  intestacy,  granted  probate  of  the  will  to  the  executors 
named  therein. 

Thomas  Eeles,  late  of  Carlton,  in  the  county  of  York, 
stonemason,  deceased,  died  on  the  17th  of  May,  1862. 
On  the  28th  of  August,  1859,  the  deceased  duly  executed  a 
will  in  the  presence  of  two  attesting  witnesses,  and  of  his  wife, 
Elizabeth  Eeles. 

Some  considerable  time  after  the  execution  of  the  will,  the 
deceased,  in  the  presence  of  his  said  wife,  cut  out  of  the  said 
will  a  piece  on  which  was  written  the  word  "  witnesses,"  and 
the  names  Thomas  Wake  and  John  Leng,  being  the  signatures 
of  the  attesting  witnesses,  and  at  the  same  time  gave  as  his 
reason  to  his  wife  for  having  so  cut  the  said  will,  that  he  had 
some  idea  of  altering  it  and  having  a  new  will  made.  Later 
on  in  the  same  day,  the  deceased,  in  the  presence  of  his  wife,  re- 
fastened  to  the  said  will  the  piece  he  had  cut  out  by  plastering 
pieces  of  paper  at  the  back  thereof,  saying,  when  he  replaced 
the  piece  of  paper,  that  the  will  would  do  for  the  present,  and 
that  if  he  wanted  another  one  made  he  could  do  it  after- 
wards. Application  had  been  made  to  the  registrar  of  the 
district  registry  at  York,  for  probate  of  the  said  will,  upon  the 
special  affidavit  of  Elizabeth  Eeles,  and  he  had  transmitted  the 
papers  in  the  case  to  the  principal  registry. 
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Dr.  Spink^  moved  the  Court  to  grant  probate  of  the  will  to      1862. 
the  executors  named  therein.     The  testator  had  given  a  reason  November  4. 
for  cutting  the  piece  out  of  the  will,  namely,  that  he  was  going  in  the  Goods  of 
to  make  a  new  will  in  substitution  for  it ;  but  he  did  not  do  so.  ^^^'^ 
He  could  only  have  intended  to  cancel  the  will  conditionally, 
and  not  having  carried  out  his  intention  of  making  a  new  will, 
the  old  will  stands. 

SiK  C.  Cresswell  :  With  the  consent  of  the  parties  inter- 
ested in  case  of  intestacy,  I  will  grant  probate  of  this  will  on 
motion.  The  nearest  case  to  it  I  have  found  is  In  the  Goods  of 
De  Bode,  5  Notes  of  Cas.  188.  There  the  testator  did  some- 
thing equivalent  to  what  was  done  by  the  deceased  in  this 
case. 


NoBRis  V,  Allen. 


November  4. 

Probate  in  solemn  Form. — Directions  for  Trial. — County  Court.      Z 

—Probate  Act,  1857,  s.  b^.— Probate  Act,  1858,  s.  10.  t'. 

Allen. 

When  the  Judge  of  the  Court  of  Probate  is  satisfied  that  the  County 
Court  has  jurisdiction,  he  will  direct  a  cause  to  be  tried  before  the 
Judge  of  a  County  Court  having  jurisdiction,  and  will  also  direct  the 
papers  in  the  cause  to  be  transmitted  to  the  County  Court  for  the 
purposes  of  the  suit ;  but  he  will  give  no  directions  as  to  the  mode 
in  which  the  cause  shall  be  tried. 

It  will  be  for  the  Judge  of  the  County  Court  to  decide  whether  the 
cause  shall  be  tried  before  him  with  or  without  a  jury. 

This  was  a  cause  of  proving,  in  solemn  form  of  kw,  a  codicil 
bearing  date  the  14th  of  September,  1861,  to  the  last  will  and 
testament  of  Alice  Berry,  late  of  the  town  of  Whittlesey,  in 
the  Isle  of  Ely  and  county  of  Cambridge,  widow,  deceased, 
who  died  on  the  22nd  of  April,  1862.  The  codicil  was  pro- 
pounded by  Thomas  Norris,  the  plaintiff,  as  the  executor 
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(K)2 


CASES  IN  THE  CX)UET  OF  PEOBATE. 


1862. 

November  4. 


NORRIS 

Alubn. 


named  therein^  and  was  opposed  by  the  defendant^  who  alleged 
himself  to  be  a  legatee  named  in  the  will,  and  pleaded  several 
pleas  thereto,  upon  which  issue  was  joined. 

The  personal  property  of  the  deceased  was  under  the  value 
of  £200,  and  she  was  not  seised  of  or  entitled  to  any  real 
estate.  At  the  time  of  her  death  she  had  her  fixed  place  of 
abode  at  Whittlesey,  in  the  Isle  of  Ely,  and  within  the  juris- 
diction of  the  County  Court  of  Northamptonshire,  holden  in 
the  city  of  Peterborough. 


Dr.  Spinks^  for  the  plaintiff,  moved  the  Court  for  leave  to 
have  the  cause  tried  in  the  County  Court  of  Northampton- 
shire, and  to  order  the  registrars  to  have  the  papers  transmitted 
to  the  said  County  Court  for  that  purpose.  He  also  asked  for 
directions  as  to  the  mode  of  trial. 

Sib  C.  Cresswell  :  You  should  apply  to  the  Judge  of  the 
County  Court  to  direct  the  mode  in  which  the  cause  is  to  be 
tried.  I  cannot  give  directions  for  the  cause  to  be  tried  in  any 
particular  manner.  I  shall  only  direct  that  it  be  tried  before 
the  Judge  of  the  County  Court  of  Northamptonshire,  and 
leave  him  to  decide  whether  it  shall  be  tried  with  or  without 
a  jury ;  and  I  will  also  direct  the  papers  in  the  cause  to  be 
transmitted  to  the  County  Court. 


November  11. 


Hargreaves  and  Others  v.  Wood  and  Others. 


?N  *°OthIS  Executors.— Issues  tried  before  Judge  of  Assize.- 

Rule  of  Nisi  Prius. — Probate. 


AND  Others 

V, 

Wood  and 
Otueks. 


-Compromise. 


Where  on  a  trial  before  a  Judge  of  Assize  and  a  jury  of  issues  relating 
to  the  validity  of  a  will,  certain  executors  of  which  were  plaintifis, 
and  certain  other  executors  of  which  were  defendants  in  the  suit,  a 
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▼erdict  was  taken  by  consent  for  the  plaintiffs  on  an  agreement  made  1862. 

an  order  of  nisiprius,  one  of  the  terms  of  which  was  that  the  exe-  November  11. 
cutors  (the  defendants)  should  renounce  probate,  the  Judge  of  the 

Court  of  Probate  refused  to  make  the  order  of  nUi  prius  a  rule  of  the  ^^^^  Othbm 

Court,  on  the  ground  that  the  Court  of  Probate  could  not  properly  v, 

enforce  an  agreement  that  any  executors  of  a  will  should  renounce  owR^t^ 
probate  thereof,  but  granted  probate  to  the  executors  plaintiffs. 

The  plaintiffs  ia  this  case  were  four  of  the  executors,  and 
had  propounded  the  last  will  with  a  codicil  thereto  of  Joseph 
Hargreaves^  deceased,  late  of  Shipley  Fields,  in  the  parish  of 
Bradford^  in  the  county  of  York.  The  defendants,  in  oppo- 
sition to  the  will,  had  filed  pleas  alleging  undue  execution, 
undue  influence^  etc.  Upon  these  pleadings  issue  had  been 
joined,  and  the  Court  directed  the  questions  raised  to  be  tried 
before  the  Judge  of  Assize  by  a  special  jury,  at  the  summer 
assizes,  1862,  to  be  holden  in  and  for  the  county  of  York. 
The  question  came  on  for  trial  before  Wilde,  B.,  and  a  special 
jury  at  York,  on  the  22nd  of  July,  1862,  and  a  verdict  was 
taken  by  consent  of  the  plaintiffs  and  defendants,  their  counsel 
and  attorneys,  upon  the  terms  agreed  upon ;  and  an  order  of 
niH  prius  was  thereupon  made,  embodying  the  said  terms,  by 
which  it  was  ordered  "  that  a  verdict  should  be  entered  for  the 
''  plaintiffs;  that  certain  l^acies  should  be  paid  by  one  pay- 
"  ment,  and  not  by  instalments ;  that  the  defendants  should 
''  have  £300  towards  their  costs  out  of  the  estate;  and  that 
"  two  of  the  defendants^  Joseph  Wood  and  Benjamin  Wood, 
^^  who  were  executors  of  the  will,  should  renounce  probate 
'^  and  disclaim  the  trusts  of  the  will  and  codicil.^'  A  copy  of 
this  order  bad  been  served  on  the  defendants. 

Mr.  Kemplay  now  moved  the  Court  to  direct  that  the  said 
order  of  nisi  prius  be  entered  and  made  a  rule  of  the  Court  of 
Probate,  and  that  probate  be  granted  of  the  will  and  codicil 
to  the  plaintiffs^  as  four  of  the  executors  named  therein. 

Mr.  Qamn  appeared  for  the  defendants  and  assented  thereto. 

2s2 
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1862.  Sir  C.  Cresswell  :  By  the  practice  of  this  Court,  there 

November  11.  jg  ^^  objection  to  granting  this  motion.  I  am  not  aware  of 
Haromatxs  ai^7  instance  in  which  this  Court  or  the  Ecclesiastical  Courts 
AND  Others  ^^^^  recognized  a  bargain  or  agreement  made  by  an  executor 

Wood  and    to  renounce  probate^  and  I  do  not  see  how  I  could  enforce  the 
Othjuis. 

agreement  against  the  two  defendants. 

Mr.  Q^ain :  The  Court  might  enforce  it  by  attachment. 

Sir  C.  Cresswell  :  I  should  have  a  difficulty  in  enforcing 
an  agreement  to  renounce  probate.  I  do  not  want  to  make  a 
rule  of  this  Court  binding  executors  to  renounce  probate.  Mr. 
Kemplay's  better  course  would  be  to  make  the  order  of  tdri 
prius  a  rule  of  the  Court  of  Common  Law  from  which  the 
writ  for  trial  issued,  and  he  may  then  come  and  say  that  the 
will  has  been  established,  and  ask  me  to  grant  probate  to 
the  four  executors.  Primd  facie  any  one  or  more  executors 
appointed  in  a  wiU,  coming  in  proper  form  before  this  Court, 
are  entitled  to  probate  thereof. 

Mr.  Kemplay :  I  will  alter  the  form  of  motion,  and  will 
now  move  for  probate  of  the  will  and  codicil  to  be  granted  to 
the  four  executors. 

Sir  C.  Cresswell  :  I  wUl  decree  probate  accordingly. 


1861  ^^  *^®  Goods  of  John  O^Brien  (deceased),  on  Motion. 

Febmary  20.  jy^i^^j  Resident  in  BHtish  Guiana.— Local  Law.— Ad. 

In  the  Goods  of  ministration  to  Attorney  ofAdministrator^General  qf  Guiana, 
John 

B.,  haying  acquired  a  domicil  in  BritiBh  Ghiiana,  died  a  bachelor  and 
intestate,  without  any  known  relations  there.    Under  an.  ordinance 
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of  tliat  colony  the  Administrator-General  took  possession  of  B/s  pro-       1861. 
perty  in  that  colony,  and  appointed  Messrs.  P.,  F.,  and  P.,  of  Liver-   Pebruary  20. 
pool,  to  be  his  attorneys,  and  in  his  name  to  take  letters  of  adminis- 
tration  to  the  personal  estate  of  the  deceased  in  this  country.  j^hn 

The  Court,  after  the  usual  notice  to  the  Queen's  Proctor,  and  citations  O'Brikm. 
of  next  of  kin,  made  the  grant  accordingly. 

In  this  case,  the  deceased,  John  O^Brien,  a  native  of  Ireland, 
had  been  resident  in  the  colony  of  British  Guiana  for  about 
thirty  years,  and  died,  domiciled  in  that  colony,  in  August, 
1859,  a  bachelor  and  intestate,  without  any  known  relations 
there.  By  an  ordinance  of  British  Guiana  of  the  24th  of  May, 
1851,  reciting  that  there  is  an  administrator-general  for  the 
counties  of  Demerara,  Essequibo,  and  another  for  the  county 
of  Berbice,  it  is  enacted  that  each  administrator-general  shall 
be,  and  he  is  hereby  authorized  and  empowered,  for  the  pur- 
poses hereinafter  mentioned,  to  enter  upon  and  take  possession 
of  and  administer  to  all  estates  within  his  jurisdiction,  which 
shall  be  then  or  at  any  time  thereafter  unrepresented,  and 
that  such  unrepresented  estates  shall  be  and  they  are  hereby 
defined  to  be : — Srdly.  The  estate  and  eflTects  of  every  person 
who  shall  die  in  the  colony  intestate,  and  whose  heir  ab  in- 
tesiaio  shall  be  unknown,  or  if  known  shall  be  absent  without 
having  an  attorney  or  agent  in  the  colony  to  represent  him. 
4thly.  The  estate  and  effects  within  the  colony  of  any  person 
dying  out  of  the  colony  intestate,  or  whose  executors  shall  be 
absent  from  the  colony,  or,  whether  absent  from  or  present 
in  the  colony,  shall  refuse  or  decline  to  act,  or  where  the 
estate  and  efiects  shall  not  be  taken  possession  of  by  the  heir 
of  the  deceased  or  by  the  attorney  or  agent  of  such  heir. 

The  deceased  left  certain  property  in  the  colony,  and  was 
entitled  to  personal  property  in  England,  consisting  of  certain 
bonds  of  two  joint-stock  companies,  for  securing  payment  of 
two  sums  of  jeeOO  and  £250. 

By  virtue  of  the  ordinance,  Mr.  Daly,  the  Administrator- 
(rcneral  of  the  counties  of  Demerara  and  Essequibo,  had  en- 
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1861.      tered  upon  the  estate  of  the  deceased  in  the  colony,  and  bad 

Febroary  20.  appointed  Messrs.  Parker,  Pinne,  and  Parker,  of  Liverpool, 

la  the  Goods  of  merchants,  to  be  his  attorneys,  and  in  his  name  to  take  letters 

O^Bkibn         ®^  administration  in  this  country  to  the  estate  of  the  deceased. 

Br,  Phillimore,  Q.C.  {Mr.  Westlake  with  him),  moved  the 
Court  to  grant  letters  of  administration  of  the  effects  in  Eng- 
land of  the  deceased  John  O'Brien  to  the  attorneys  of  the 
Administrator-General.  Counsel  referred  to  The  Goods  of 
Beffffia,  1  Add.  840 ;  Scarth  v.  Bishop  of  London,  1  Hagg. 
625 ;  Aspinwall  v.  (iueen^s  Proctor,  2  Curt.  241,  and  submit- 
ted that  though  it  did  not  appear  that  there  was  any  Court  in 
the  colony  of  British  Guiana  which  had  power  to  grant  let- 
ters of  administration  in  such  a  case,  yet  that  the  Adminis- 
trator-General  was  by  virtue  of  the  ordinance  clothed  with  a 
character  so  like  that  of  a  personal  representative  of  a  de- 
ceased intestate  constituted  by  the  Court  of  the  domicil,  that 
this  Court  would,  as  usual  in  such  cases,  follow  the  grant  in 
respect  of  property  in  this  country. 

Sir  C.  Cresswell  :  This  motion  must  at  all  events  stand 
over  for  notice  to  be  given  to  the  Queen's  Proctor,  and  for 
citations  of  the  next  of  kin  to  be  advertised.  My  present 
impression  is,  that  the  ordinance  referred  to  is  a  local  law  for 
the  protection  of  unrepresented  property  in  that  colony,  and 
does  not  clothe  the  Administrator-General  with  the  character 
of  general  personal  representative  of  the  deceased. 

Citation  thereupon  issued  against  next  of  kin,  if 
any,  and  in  March,  1862,  in  default  of  some  of 
the  parties  cited,  and  unth  consent  of  the  onbf 
party  who  appeared,  the  administration  was 
granted  as  prayed. 
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Wells  t;.  Wblls. 

Plea. — Demurrer. — Practice. 

Where  a  party  takes  no  step  on  an  order  to  join  in  demurrer  within  a 
given  time,  the  party  demurring  is  at  the  expiration  of  the  time  en- 
titled to  judgment  on  the  demurrer. 

In  this  suit  the  plaintiff  propounded  a  will  of  Charles  Wells 
as  sole  executrix.  The  defendant  pleaded  several  pleas  in  op- 
position to  the  will.  One  of  them  was  that  the  executrix  was 
not  the  lawful  child  of  Charles  Wells.  To  this  plea  the 
plaintiff  demurred.  On  the  11th  of  February^  1862^  an  order 
was  made  that  the  defendant  should  join  in  the  demurrer 
within  four  days. 

Dr.  Swabeyy  for  the  plaintiff,  moved  that  the  plea  might  be 
struck  out^  the  defendant  having  failed  to  comply  with  the 
order. 

Sir  C.  Cbesswell  :  The  proper  course  is  not  to  strike  out 
the  plea,  but  to  give  judgment  in  your  favour  upon  the  de- 
murrer. 


1862. 

Feb.  26. 
Wells 

9. 

Wbllb. 


ISHEBWOOD   V.  ChEETHAM. 

Domicil. — Will. — Declaration. — Demurrer. 

Where  a  declaration  propounding  a  will  depends  on  the  due  execution 
according  to  the  law  of  testator's  domicil,  it  must  contain  a  distinct 
averment  that  it  was  duly  executed  according  to  the  law  of  the  do- 
micil. An  averment  that  the  will  was  admitted  to  probate  by  a  com- 
petent Court  of  the  alleged  domicil  is  insufBcient. 

DeclaratUm. — Mehalah    Bennett    Isherwood,    by  George 
White^  her  attorney^  says  that  Thomas  Isherwood  Cheetham^ 


April  17. 
Isherwood 
Chxethax. 
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1862.  alias  Thomas  Cheetham  Isherwood^  formerly  of  Werneth,  in 
April  17.  the  parish  of  Stockport,  in  the  county  of  Chester,  deceased, 
IsHERwooD  ^^^  Iftte  of  Cincinnati,  in  the  county  of  Hamilton,  and  state 
Chektham  ^^  Ohio,  one  of  the  United  States  of  North  America,  died  on 
or  about  the  19th  of  February,  1842,  at  Cincinnati  aforesaid ; 
that  the  deceased  being  then  domiciled  at  Cincinnati  afore- 
said, and  passing  by  the  name  of  and  styling  himself  Thomas 
Cheetham  Isherwood,  made  his  last  will  and  testament  in 
writing,  bearing  date  the  19th  of  February,  1842,  and  in  the 
said  will  appointed  the  said  Mehalah  Bennett  Isherwood  and 
Acquilla  Ramsey  sole  executors ;  that  on  the  24th  of  February, 
1842,  the  said  will  of  the  deceased,  on  the  part  of  the  execu- 
tors therein  named,  was  presented  to  the  honourable  the  then 
judges  of  the  then  Court  of  Common  Pleas  at  Cincinnati,  in 
the  county  of  Hamilton,  and  state  of  Ohio  aforesaid,  the  said 
court  being  the  competent  tribunal  in  and  for  the  said  state 
of  Ohio  for  determining  upon  the  validity  of  the  said  will, 
and  that  the  said  the  honourable  the  judges  of  the  said  court 
did,  on  the  said  24th  of  February,  1842,  by  their  definitive 
sentence  or  decree,  pronounce  that  the  said  deceased  was  at 
the  time  of  executing  the  said  will  of  sound  and  disposing  mind, 
memory,  and  understanding,  of  full  age,  and  under  no  undue 
or  lawful  restraint,  and  ordered  the  said  will,  being  satisfied 
that  it  was  duly  executed  according  to  the  law  of  the  said  state 
of  Ohio,  to  be  received,  and  admitted  the  said  will  to  probate 
as  a  good  and  valid  will  by  the  law  of  the  said  state  for  the 
purpose  of  passing  personal  estate.  That  by  virtue  of  the 
said  definitive  sentence  or  decree  of  the  said  Court  of  Com- 
mon Pleas  of  Cincinnati  aforesaid,  the  said  will  is  entitled  to 
be  admitted  and  proved  in  this  honourable  court  as  a  good 
and  valid  will  for  passing  personal  estate  situate  in  England. 
That  the  said  Mehalah  Bennett  Isherwood  and  Acquilla  Ram- 
sey accordingly  took  probate  of  the  said  will  as  the  executors  ' 
named  therein,  and  that  the  said  Acquilla  Ramsey  afterwards, 
to  wit,  in  the  month  of  December,  1845,  departed  this  life^ 
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leaving  the  said  Melialah  Bennett  Isherwood  the  sole  sur«       1862. 
viving  executor  of  the  said  wilL  ^P"^  ^"^^ 

Demurrer. — That  the  declaration  is  bad  in  substance.  The  ishebwoo© 
grounds  of  demurrer  stated  were^  that  the  defendant  contends  ^  ^' 
that  the  validity  of  the  will^  according  to  the  law  of  Ohio^ 
must  be  distinctly  averred^  and  that  the  statements  respecting 
the  admission  of  the  will  to  proof  apparently  without  contest^ 
and  certainly  without  the  present  defendants  being  party  to 
any  contest,  cannot  be  substituted  for  such  an  averment,  inas- 
much as  they  amount  at  most  to  evidence,  valeat  quantum,  of 
the  truth  of  that  averment. 

Joinder  in  demurrer. 

Dr,  Spinks  in  support  of  the  demurrer :  When  it  is  alleged 
that  a  testator  was  domiciled  in  a  certain  country,  it  must 
also  be  distinctly  alleged  that  the  will  was  executed  according 
to  the  law  of  that  country. 

Dr.  Tristram,  contri :  The  declaration  is  suflScient ;  the  de- 
ceased died  domiciled  in  Cincinnati,  and  a  competent  Court 
pronounced  the  will  to  be  valid ;  if  we  were  to  allege  the  exe- 
cution according  to  the  law  of  Ohio^  the  other  side  would  tra- 
verse it. 

Sir  C.  Cresswbll  :  The  declaration  does  not  allege  that 
the  Court  of  Common  Pleas  in  Cincinnati  pronounced  their 
definitive  sentence  that  the  will  was  duly  executed.  It  does 
not  appear  that  that  question  was  raised  before  them.  Would 
it  have  been  sufficient  if  the  declaration  had  alleged  that  the 
deceased  died  domiciled  in  the  state  of  Ohio,  and  that  by  a 
competent  tribunal  of  that  state  his  will  had  been  admitted  to 
probate? 

Dr.  Tristram :  Yes ;  probate  by  a  competent  Court  in  Ohio 
would  be  conclusive.  {Hare  v.  Nasmyth,  2  Add.  25 ;  Larpent 
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][«62.      y.  Sindry,  1  Hagg.  Eod.  882 ;  In  the  Good$  of  Read,  Ibid. 

Apfl^T,     474 .  /„  if^c  Goods  of  CHngan,  Ibid.  648 ;  De  Bonneval  v.  De 

Ibubwoos   Bonneval,  1  Curt.  856 ;  Lanemrille  y;  Anderson,  2  Swab.  & 

GHxnHAM.    '^™*-  ^  *  ^^^^  ^'  ^^^^^^*  4  Myl.  &  Cr.  82.)     The  object 

with  which  the  declaration  was  framed  was,  to  obtain  the 

judgment    of  this  Court  before  going  to  trial,  upon   the 

question  whether  the  judgment  of  the  Court  of  Ohio  is  con- 

elusiye  evidence  of  the  validity  of  the  will,  and  binding  upon 

this  Court. 

SiK  C.  Cbesswell  :  The  question  is  not  whether  such  a 
judgment  is  oonclusiye  evidence,  but  whether  it  is  in  a  matter 
of  law  conclusive  upon  this  Court. 

Dr.  Tristram:  The  declaration  expressly  avers  that  by 
virtue  of  the  decree  of  the  Court  of  Common  Pleas  of  Cin- 
cinnati, the  will  is  entitled  to  probate  in  this  Court* 

Dr.  Spinks :  The  cases  cited  show  that  the  declaration 
should  have  averred  that  the  will  was  executed  according  to 
the  law  of  the  deceased's  domicil. 

SiK  C.  Cresswell  :  The  latter  part  of  the  averment  in  the 
declaration  is  insufficient. 

Dr.  Tristram :  Does  your  Lordship  hold  that  you  are  not 
bound  by  the  judgment  of  the  Court  of  Ohio  P 

Sir  C.  Cbesswell  :  That  question  is  not  raised,  and  I  can- 
not decide  a  merely  speculative  question.  I  am  of  opinion 
that  the  averment  in  the  declaration  is  insufficient.  My 
judgment  is  for  the  demurrer,  with  leave  to  amend  within  a 
fortnight,  on  paying  costs  of  demurrer  and  of  previous  amend- 
ment. 
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1862. 
In  the  Goods  of  Job  Dbinkwater  (deceased).  Ap^. 

In  the  Goodi  of 

Lunited  Grant  of  Administration. — 73rd  Section  of.         Job  Drikk- 


Probate  Act. 

A  0on,  being  entitled  to  the  whole  of  the  personal  estate  of  his  father, 
deceased  intestate,  wrote  from  Madras,  where  he  was  Berring  in  the 
Soyal  Artillery,  to  a  cousin  in  England,  giving  him  certain  directions 
as  to  securing  the  amount  of  the  property,  and  transmitting  a  small 
sum  to  him. 

The  Court  granted  administration,  under  the  73rd  section  of  theTro- 
bate  Act,  to  the  cousin  for  the  use  and  benefit,  etc.,  limited  to  carry- 
ing into  effect  the  directions  contained  in  the  said  letter. 

Job  Drinkwater^  late  of  the  parish  of  Castle  Morton^  in 
the  county  of  Worcester^  farmer^  deceased^  died  on  the  28th 
of  Febroary^  1861,  intestate^  a  widower,  leaving  him  anrvi- 
ying  Samuel  Drinkwater,  his  natural  and  lawful  and  only 
child,  and  the  sole  person  entitled  to  his  personal  estate  and 
effects.  Samuel  Drinkwater  was,  at  the  time  of  the  death  of 
his  fSeither,  a  private  soldier  in  the  17th  Brigade  of  Her  Ma- 
jesty's Royal  Artillery,  stationed  at  Madras,  in  the  East  Indies. 
The  deceased  died  possessed  of  certain  farming  stock,  which, 
shortly  after  his  death,  by  the  direction  of  his  brother  Moses 
Drinkwater,  was  sold  by  Messrs.  Harper  and  Son,  auctioneers, 
and  the  net  proceeds  of  the  sale,  amounting  to  £800,  remained 
in  the  hands  of  Messrs.  Harper  and  Son.  On  August  the  12th, 
1861,  Job  Wagstaff,  a  cousin  of  the  deceased,  wrote  to  Samuel 
Drinkwater,  informing  him  of  the  death  of  bis  father,  and  of 
the  sale  of  the  fjEurming  stock,  and  that  the  proceeds  of  the 
sale  were  in  the  hands  of  the  auctioneer ;  and  in  reply  re- 
ceived a  letter  from  the  said  Samuel  Drinkwater,  which  con- 
tained the  following : — 

'^  As  I  have  now  but  three  years  to  serve,  I  think  it  would 
"  be  advisable  to  serve  my  time  out.  •  •  •  In  the  meantime, 
'^  I  wish  you  would  take  the  necessary  steps^  and  lodge  the 
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1862.      "  amount  of  the  estate  in  the  Bank  of  England  in  my  name^ 

Apra29.     u  j^Q  J  ggjj^  jQg  ^  receipt  for  the  amount,  to-enable  me  to  draw 

In  the  Goods  of ''the  amount  at  anytime  I  may  require  it.     I^  appointing 

wATER.^ *''^"     "  y^^  ™y  trustee,  if  you  will  be  kind  enough,  will  enable 

^you  at  any  time  when  I  send  you  authority  to  draw  any 

^  sum  I  may  want,  and  transmit  it  to  me.    If  you  can  send 

^me  a  £10  note  by  the  next  mail,  in  a  letter,  I  shall  be 

^glad.      Dear  cousin,  be  sure  not  to  foi^et  to  enter  the 

^  amount  in  the  bank  in  my  own  name,  Samuel  Drinkwater. 

I  hope  Tom  will  take  care  of  father's  watch,  and  do 

"  the  best  he  can  till  my  return.     The  bedding  can  remain 

"  with  my  uncle,  as  I  do  not  wish  that  to  be  sold,  but  the 

'^  ready  money  and  sale  money  I  hope  you  will  put  in  the 

"  bank,  and,  as  I  said^  send  me  the  receipt  of  the  total  de- 

'' posited,  and  an  account  of  any  outstanding  property .'' 

The  value  of  the  deceased's  estate  was  under  £460. 

Dr.  Spinks  now  moved  the  Court  to  grant  letters  of  admi- 
nistration of  the  personal  estate  and  effects  of  the  deceased  to 
Job  Wagstaff,  for  the  use  and  benefit  of  the  said  Samuel 
Drinkwater,  and  until  he  shall  apply  for  and  obtain  letters  of 
administration  to  be  granted  to  him. 

Sir  C.  Cresswell  :  I  think  I  may  make  the  grant  under 
section  73  of  20  &  21  Vict.  c.  77,  but  it  must  be  limited  in 
accordance  with  the  directions  given  by  Samuel  Drinkwater 
in  his  letter.  The  grant  will  be  limited  to  receiving  the 
d$300  and  paying  it  into  the  Bank  of  England  in  the  name  of 
Samuel  Drinkwater,  with  the  exception  of  £10  which  he 
wishes  to  be  remitted  to  him. 
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1862. 
In  tlie  Goods  of  Edward  Batlis  (deceased).  *^ 

_..,       ,  .-rr         .  T,    w  ^      -TT        A   •  ^  In  the  Goods  of 

Intention  to  appoint  Executors, — Bad  for  Uncertainty.        Edward 

Batlis. 
B.,  by  his  will,  left  all  his  property  to  his  three  sons  therein  named,    / /jA      /      Ar 
and  appointed  "A.  as  my  executor,  with  any  two  of  my  sons.'*    A.  ^  >^J-^^*  '«  ♦k.^I^ 
proved  the  will  at  the  Cape  of  Oood  JEope  alone,  and  two  of  testa-  w.  ^V 
tor's  sons  now  asked  for  probate  of  an  authentic  copy,  reserving       2,  (^ '^  "77 
power  to  A. 
The  Court  rejected  the  motion,  holding  the  appointment  of  **  any  two 
of  my  sons  '*  to  be  void  for  uncertainty. 

Edward  Baylis  died  on  the  12th  of  September,  1861,  at 
the  Cape  of  Qooi  Hope^  having  made  a  will  bearing  date 
the  11th  of  September,  1861,  whereby  he  gave  all  his  pro« 
perty  to  his  three  sons  therein  named,  and  appointed  exe- 
cutors in  the  words  following: — "I  hereby  appoint  Lewis 
''  Alford,  Esq.,  merchant,  of  Cape  Town,  to  whom  I  bequeath 
*'  ten  pounds,  as  my  executor,  with  any  two  of  my  sons.'' 
On  the  17th  of  September,  1861,  the  will  was  duly  proved 
in  the  Supreme  Court  of  the  Cape  of  Good  Hope  by  the 
said  Lewis  Alford,  and  an  authentic  copy  or  exemplification 
had  been  transmitted  to  this  country  for  the  purpose  of  be- 
ing proved  here.  Martin  Spencer  Baylis  and  Thomas  Hut- 
chinson Baylis,  two  of  the  testator's  sons,  had  been  sworn  as 
two  of  the  executors.  The  third  son,  Arthur  Baylis,  left  Eng- 
land for  New  Zealand  in  November,  1855,  and  in  January, 
1858,  when  last  heard  of,  was  in  Melbourne. 

Dr.  Spinks  now  moved  that  probate  of  the  said  will  should 
be  granted  to  Martin  Spencer  Baylis  and  Thomas  Hutchin- 
son Baylis,  as  two  of  the  executors  appointed  by  the  will, 
power  being  reserved  for  Lewis  Alford  to  come  in  and  obtain 
probate.  He  could  find  no  case  which  is  conclusive,  but  sub- 
mitted that,  as  there  was  no  distinctive  selection  of  any  two 
of  the  testator's  sons  to  act  as  executor  with  Lewis  Alford, 


614  CASES  IN  THE  COURT  OP  PEOBATE. 

1862.      the  testator  intended  that  all  his  sons  should  be  on  the  foot- 

^*y  ^^'      ing  of  persons  who  were  equally  entitled  to  a  grant  of  ad- 

In  the  Goods  of  ministration^  so  that  the  two  first  applying  had  a  right  to  the 

Sir  C.  Cbesswbll:  I  am  very  unwilling  to  establish  a 
precedent  by  making  such  a  grant;  in  some  cases  it  might  be 
of  great  importance.  I  am  afraid  there  is  that  uncertainty 
about  the  clause  which  will  prevent  my  treating  it  as  an  ap- 
pointment.^ Motion  rejected. 


July  22  &  29.  ThE    VisCOUNTBSS   HaWARDEN  V.  DtTNLOP.* 

The  ^^^ — Compromise. — Failure  to  carry  out  Terms. — Bill  in 
Hawaeden  Chancery. — Limited  Grant  to  substantiate  Proceedings  in 
DuNLop.         Chancery. 

D.  propounded  the  will  of  E.,  which  was  opposed  by  H.,  one  of  tha 
next  of  kin  of  E.,  and  certain  issues  in  the  soit  came  on  for  hearing 
before  the  Court  and  a  special  jury.  Before  the  jury  were  sworn, 
certain  terms  of  compromise  were  signed  by  counsel  on  behalf  of 

■  both  paities ;  one  of  which  terms  was  that  a  Scotch  confirmation  of 
the  will  broaght  into  tbis  Court  by  D.  should  receive  the  seal  of  the 
Court.  (See  21  &  22  Yiot.  c.  56,  s.  12.) 

Subsequently,  the  parties  being  imable  to  agree  as  to  the  meaning  and 
effect  to  be  given  to  the  terms  of  compromise,  D.  moved  to  have  the 
confirmation  sealed  and  delivered  out  to  him :  the  Court  refused  to 
give  effect  to  one  of  the  terms  of  the  compromise,  the  parties  being 
imable  to  agree  as  to  the  rest,  hut  held  that  D.  was  entitled  to  take 
out  the  confirmation  unsealed. 

B.  then  filed  a  bill  in  Chancery  for  administration  of  E.'s  estate,  etc. ; 
a  demurrer  to  this  bill  for  want  of  parties  was  allowed. 

The  estate  of  E.  was  also  alleged  to  be  vested  in  trustees  by  a  certain 
sequestration  under  Scotch  Bankruptcy  Acts. 

^  See  Edward  AWiams  Case,  8  Eep.  155  a;  Strode  v.  ButHl^  2 
Yem.  624 ;  1  Eoper  on  Legacies,  4th  ed.  186. 
«  AnU,  p.  340. 


DUNLOP. 
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H.  now  mored  for  administratioa  with  tbe  will  annexed,  pendente  lite,       1862. 
or  for  administration  limited  to  substantiate  the  proceedings  in  Chan-  Jnlj  22  &  29. 

eery ;  and  the  Conrt  held  that  the  nominee  of  H.  wonld  be  entitled        

to  a  grant  of  the  latter  description.  ViacouNTEsa 

This  was  an  appucation  to  the  Court  to  constitute  a  per-     _  o. 
Bonal  representative  of  the  estate  of  the  late  Baron  Elphinstone 
under  the  following  cirGumstances : — 

The  Baron  Elphinstone  died  on  the  13th  of  January,  1861, 
leaving  the  plaintiff,  the  Viscountess  Hawarden,  and  her  two 
sisters  his  coheiresses-at-law,  and  his  sole  next  of  kin  in  this 
country  and  in  Scotland.  Upon  the  death  of  Baron  Elphin- 
stone, Mr.  George  Dunlop  expeded  confirmation  of  his  per- 
sonal estate  in  Scotland  under  a  trust  disposition  dated  the 
13th  of  February,  as  the  sole  disponee  named  therein* 

The  Viscountess  Hawarden  cited  Mr.  Dunlop  to  appear  in 
this  Court,  and  to  propound  the  said  trust  disposition,  or  to 
show  cause  why  administration  of  the  personal  estate  of  the 
deceased  should  not  be  granted  to  her  as  one  of  his  next  of 
kin.  Mr.  Dunlop  had  propounded  the  trust  disposition  as  the 
last  will  of  the  deceased,  to  which  the  Viscountess  Hawarden 
pleaded  various  pleas,  on  which  issue  was  joined. 

On  the  30th  of  November,  the  cause  came  on  for  trial  be- 
fore the  Court  and  a  special  jury,  when  the  cause  waseompro- 
miaed  on  the  following  terms : — 

"  Terms  of  agreement,  30th  of  November,  1861.  All  con- 
"  tentious  proceedings  to  cease  upon  the  following  terms,  to 
^*  be  embodied  in  the  order  of  the  Court : — 

''  Will  to  be  afSrmed.  Judge  of  Probate  Court  to  seal  con- 
"  firmation. 

''£22,000  to  be  paid  to  Mr.  Dunlop,  in  full  of  his  debts 
"  and  all  claims.  Mr.  Dunlop  to  assign  the  property  carried 
"  by  the  will  to  the  plaintiff,  with  warrandice  fix>m  fact  and 
''  deed,  and  to  warrant  the  plaintiff  as  to  all  acts  of  his 
''  to  encumber  the  estate,  or  any  debts  chargeable  to  the 
'*  estate* 
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1862.  Dr.  Phillimore,  Q.C.,  [Mr.  Everitt  with  him,)  contra :  The 

July  22  &  29.  course  adopted  by  the  plaintiff,  both  in  this  Court  and  in  the 
Thb         Court  of  Chancery,  is  wholly  unnecessary.     The  real  question 
Ha^aeden^  ^^  issue  between  the  parties  is,  the  construction  and  validity 
'*•  of  the  agreement.     The  plaintiff  might  and  ought  to  have 

raised  these  questions  directly,  by  filing  a  bill  for  specific  per- 
formance :  such  a  suit  would  have  proceeded  without  a  per- 
sonal representative  to  the  deceased  being  requisite.  Instead 
of  this,  she  has  brought  an  administration  suit,  the  foundation 
of  which  suit  is,  that  she  is  assignee  of  the  universal  legatory 
jof  the  will  of  the  deceased ;  and  yet  she  now  asks  the  Court  to 
tnake  a  grant  to  her  as  one  of  his  next  of  kin,  thereby  ignor- 
ing the  agreement  and  will.  Again,  the  estate  of  the  deceased 
has  been  sequestered  under  19  &  20  Vict.  c.  79,  s.  13,  and 
kO  &  21  Vict.  c.  19;  and  a  trustee  has  been  appointed  on  the 
petition  of  the  creditors,  in  whom  the  personal  estate  of  the 
deceased  is  vested. 

Mr.  Anderson,  Q.C.,  in  reply :  The  objections  stated  on  the 
other  side  do  not  hold  against  a  grant  limited  to  substantiate 
proceedings  in  Chancery.  Cur.  adv.  tmlt. 

Sir  C.  Ceesswell  :  This  was  an  application  for  adminis- 
tration with  the  will  annexed  of  John  Fleming,  Baron  Elphin- 
6 tone,  deceased. 

The  circumstances  under  which  the  application  was  made 
were  singular.  In  1854,  Baron  Elphinstone  executed  at 
Edinburgh  a  trust  disposition  and  settlement,  and  thereby 
nominated  and  appointed  George  Dunlop  to  be  his  sole  exe- 
cutor and  universal  legatory.  On  the  death  of  Baron  Elphin- 
stone, Dunlop  obtained  confirmation  in  Scotland,  and  then 
applied  to  this  Court  to  affix  its  seal  in  pursuance  of  the  21  & 
22  Vict.  c.  56,  s.  12.  This  was  opposed  by  the  present  appli- 
cant, who  in  the  meantime  had  instituted  proceedings  in  this 
Court  for  the  purpose  of  contesting  the  validity  of  the  said 
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trust  disposition,  and  ander  such  circumstances  the  Court  re-       1862. 
fused  to  order  the  seal  to  be  affixed.     In  the  suit  instituted  '^"'^  ^^  ^  *^- 
by  Lady  Hawarden,  Dunlop  propounded  the  trust  deed,  pleas        the 
were  pleaded  in  answer,  and  issues  joined,  which  came  on  for    h^^^^^n^ 
trial,  when  by  agreement  the  suit  was  compromised  on  certain  «'• 

terms  arranged  by  counsel,  and  signed  by  them,  one  of  which 
was,  that  the  wiU  should  be  affirmed,  and  the  confirmation 
sealed.  Dunlop  again  applied  to  have  the  confirmation  sealed ; 
but  in  the  meantime  disputes  had  arisen  about  the  meaning 
and  effect  of  the  terms  of  arrangement,  and  the  Court  again, 
at  the  instance  of  Lady  Hawarden,  refused  to  order  the  seal 
of  the  Court  to  be  affixed  to  the  confirmation.  Lady  Hawarden 
and  two  others  then  filed  a  bill  in  Chancery,  in  which,  amongst 
other  things,  the  trust  deed  making  Dunlop  sole  executor  and 
universal  legatee,  and  the  agreement  signed  by  counsel,  were 
set  forth,  and  the  bill  prayed,  first,  "  That  the  personal  estate 
"  of  Baron  Elphinstone  may  be  duly  administered  by  and 
"  under  the  direction  of  this  honourable  Court,  and  that  the 
"  share  and  interest  therein  of  the  plaintiff  may  be  ascertained 
^'  and  duly  secured,  and  that  for  that  purpose  all  necessary 
''  and  proper  steps  may  be  taken,  directions  given,  and  in- 
"  quiries  made;*'  secondly,  for  a  receiver;  thirdly,  for  an  ac- 
count of  the  real  estate.  To  this  bill  the  defendant  demurred, 
on  two  grounds :  first,  that  the  bill  did  not  state  such  a  case 
as  entitled  them  to  discovery,  nor  any  equity  whereon  the 
Court  could  ground  a  decree;  secondly,  for  want  of  proper 
parties,  there  being  no  duly  constituted  legal  personal  repre- 
sentative in  England  of  the  testator  Baron  Elphinstone. 

Vice-Chancellor  Kindersley,  before  whom  the  cause  camcj 
having  expressed  an  opinion  that  the  plaintiffs  could  not  pro- 
ceed without  having  a  duly-constituted  legal  personal  repre- 
sentative of  Baron  Elphinstone  before  the  Court,  Lady  Ha- 
warden ofi^ered  unconditionally  to  consent  that  Mr.  Dunlop 
should  have  the  seal  of  this  Court  affixed  to  the  confirmation, 
but  he  now  declines  to  ask  it.    Lady  Hawarden,  as  one  of  the 

2  T  2 
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1862.       next  of  kin  of  the  testator,  asks  to  have  administration  with 
y  the  will  annexed,  or  to  have  administration  limited  to  substan- 

The  tiating  proceedings  in  equity. 
^Ha^I^ev  ^^^^  ^^  ^^^^^  ^y  ^^'  Pl"Uimore  and  Mr.  Everitt,  who 
^'  contended  that  unless  the  agreement  entered  into  by  counsel 
is  valid,  and  makes  Lady  Hawarden  in  equity  assignee  of  the 
universal  legatory  or  residuary  legatee,  she  can  have  no  right 
to  maintain  her  suit  in  equity ;  that  the  first  step,  therefore, 
for  her  was  to  obtain  a  decree  as  to  the  validity  and  true  con- 
struction of  that  agreement^  for  which  purpose  a  representa- 
tion to  Baron  Elphinstone  was  unnecessary.  They  relied  also 
on  k  sequestration  granted  on  the  7th  of  July  last  by  the  Lord 
Ordinary,  under  the  Bankruptcy  Act  for  Scotland  in  1856, 
and  the  Bankruptcy  and  Ileal  Securities  Act  for  Scotland  of 
1857,  as  having  vested  all  the  property  of  the  deceased  in  the 
trustees  thereby  appointed. 

On  the  other  hand,  Mr.  Anderson  did  not  deny  that  Lady 
Hawarden  might  have  filed  a  bill  simply  to  obtain  a  decision 
as  to  the  alleged  agreement ;  but  insisted  that  she  had  a  right 
to  commence  an  administration  suit,  relying  upon  that  agree- 
ment as  the  foundation  of  her  right,  and  that,  according  to 
the  usual  practice,  if  the  party  primarily  entitled  to  represent 
the  testator  will  not  take  upon  himself  that  character,  admi- 
nistration may  be  granted  to  the  next  of  kin,  or,  at  all  events, 
a  limited  administration,  for  the  purpose  of  enabling  her  to 
proceed  in  equity ;  and  that  the  proceedings  under  the  Scotch 
Bankruptcy  Act  cannot  affect  that  right. 

I  am  of  opinion  that  the  plaintiff  had  a  right  to  raise  both 
questions  in  the  same  suit,  and  that  a  grant  limited  to  the 
purposes  of  the  suit  should  be  made,  not  to  herself,  but  to  a 
nominee ;  and  that  such  a  grant  should  be  made,  notwithstand- 
ing the  sequestration  recently  granted  in  Scotland.  If  that 
proceeding  affects  her  rights  in  equity,  the  Vice-Chancellor 
will  know  how  to  deal  with  it.  In  this  Court  I  think  I  am 
not  affected  by  it.     After  this  expression  of  my  opinion,  Mr. 
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Dunlop  will  probably  consent  to  ask  that  the  confirmation       1862. 
may  receive  the  seal  of  this  Court.  ^^J  ^^  *  29. 

The 

Dr.  PhiUimore  asked  for  a  few  days,  to  consider  what  course  Y'scountess 

•^  Hawarden 

his  client  should  adopts  which  was  agreed  to.  v. 

Dunlop 


In  the  Goods  of  William  Kino  (deceased).  November  18. 

Affidavits. — Interlineation. — Description  of  Widow. — Rule    In  the  Goods  of 
..o  .         ^     .  William 

58,  non-contenttotui  Business.  Kinq. 

Affidarits  were  sent  out  to  New  Plymouth,  New  Zealand,  to  swear  the 
widow  of  W.  K.,  deceased,  as  administratrix.  In  the  meantime  she 
had  moved  to  Hobart  Town,  in  Tasmania,  and  certain  interlineations 
in  accordance  were  made  in  the  affidavit,  but  not  initialed  by  the 
judge  who  administered  the  oath ;  the  description  of  Mrs.  U^ing,  as 
widow,  was  also  slightly  irregular.  The  Judge  made  an  order  tbat 
such  affidavit  should  be  filed. 

In  this  case  William  King,  of  New  Plymouth,  New  Zea- 
land, died  in  February,  18G1,  intestate,  leaving  Eliza  Mary 
King,  his  lawful  widow,  him  surviving.  In  the  form  of  affi- 
davit sent  out  to  enable  the  widow  to  take  out  administration 
in  respect  of  some  property  in  England,  she  was  described  as 
"  EUza  Mary  King,  of  New  Plymouth,  New  Zealand,  the  law- 
"  ful  widow  and  relict  of  the  said  deceased.^'  In  the  meantime, 
Mrs.  King  removed  to  Hobart  Town,  Tasmania,  and  there 
made  two  affidavits  and  executed  the  bond.  When  the  affi- 
davits were  returned  to  England,  it  was  found  that  the  word 
"  late''  was  interlined  before  "  of  New  Plymouth,''  and  the 
words  '^  but  now  of  Hobart  Town,  in  Tasmania,"  interlined 
before  ''  the  lawful  widow  and  relict ;"  and  such  interlinea- 
tions were  not  marked  with  the  initials  of  the  judge  before 
whom  the  oath  was  sworn,  nor  noticed  in  the  jurat.     A  diffi- 
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1862.       culty  was  felt  with  respect  to  their  irregularity  in  the  registry ; 

November  18.  j^  ^^8  also  objected  that  in  the  above  description  she  was  not 

In  the  Goods  of  described  as  "  Eliza  Mary  King,  widow,"  though  she  was  so 

William         described  in  the  heading  of  the  administration  bond.  The  68th 

rule,  non-contentious  business   (Principal  Registry,   1862), 

provides  that  '^  the  registrars  are  not  to  allow  any  affidavit  to 

*'  be  filed,  unless  by  leave  of  the  judge,  which  is  not  fairly  and 

"  legibly  written,  or  in  which  there  is  any  interiineation,  the 

"  extent  of  which,  at  the  time  when  the  affidavit  was  sworn, 

'^  is  not  clearly  shown  by  the  initials  of  the  commissioner,  or 

"  other  person  before  whom  it  was  sworn/' 

Dr,  Spinks  now  moved  the  Court  to  accept  the  affidavit, 
and  submitted  that  the  description,  as  widow,  was  sufficient. 

SiK  C.  Cbesswell  :  I  think  that  I  may  safely  make  the 
order,  and  that  there  is  a  sufficient  description  of  the  widow 
as  such. 


1^^9.  In  the  Goods  of  Colonel  Gordon  (deceased). 
April  18. 

Confirmation  and  Probate  Act,  21  §•  22  Vict.  c.  56,  s.  12.— 

Ck)LONJcL    *°  Effect  of  an  Eik,  or  Additional  Confirmation,  limited  to 

Gordon.  Personal  Estate  in  England. 

•^  A^^-Zu  An  additional  confirmation,  granted  under  section  12  of  the  Confirmation 

tP^^  4p6  and  Probate  Act,  1858,  does  not  apply  to  an  original  confirmation. 

A        y  granted  before  that  Act  came  into  operation. 

m'^^^^h^V'V^^  ¥^  Sbmblb  :  an  additional  confirmation,  which  does  not  include  personal 

/^V^/f  x*%*  *  estate  in  Scotland  hesides  personal  estate  in  England,  is  not  entitled 

-           '     •      '  to  be  sealed  with  the  seal  of  the  Probate  Court  under  the  above 
section. 


b  ry^  '\.  //^ 


Colonel  John  Gordon,  late  of  Cluny  Castle,  Aberdeenshire, 
died  on  the  10th  of  July,  1858,  at  Edinburgh.     On  the  7th 
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of  October^  1858>  his  executors  gave  up  an  inventory  of  his       1859. 
personal  estate  in  Scotland,  amounting  to  £251,598.  15*.  4rf.,      ^^"^  ^^• 
which  inventory  was  recorded  in  the  Commissary  Court  of  i^  the  Goods  of 
Edinburgh,  and  confirmation  of  the  will  was,  on  the  12th  of  q^^^^^ 
October,  1858,  granted  to  his  executors. 

On  the  12th  of  the  following  month,  November,  1858,  the 
Confirmation  and  Probate  Act,  21  &  22  Vict.  c.  56,  came  into 
operation.  By  the  12th  section  of  this  Act,  it  is  enacted 
that  ''  from  and  after  the  date  aforesaid,  when  any  coufirma- 
"  tion  of  the  executor  of  a  person,  who  shall  in  manner  afore- 
'^  said  be  found  to  have  died  domiciled  in  Scotland,  which  in- 
*'  eludes,  besides  the  personal  estate  situate  in  Scotland,  also 
^'  personal  estate  situate  in  England,  shall  be  produced  in  the 
"  principal  Court  of  Probate  in  England,  and  a  copy  thereof 
"  deposited  with  the  Registrar,  together  with  a  certified  copy 
'^  of  the  interlocutor  of  the  Commissary,  finding  that  such  de- 
^'  ceased  person  died  domiciled  in  Scotland,  such  confirmation 
^'  shall  be  sealed  with  the  seal  of  the  said  Court,  and  returned 
"  to  the  person  producing  the  same,  and  shall  thereafter  have 
*'  the  like  force  and  effect  in  England  as  if  a  probate  or  letters 
^'  of  administration,  as  the  case  may  be,  had  been  granted  by 
''  the  said  Court  of  Probate.'' 

On  the  27th  of  December,  1858,  the  Commissary,  by  his 
interlocutor,  found  that  the  deceased  died  domiciled  in  Scot- 
land, and  that  it  was  competent  to  include  in  the  inventory  of 
his  personal  estate  to  be  recorded  in  the  Commissary  Court 
any  of  his  personal  estate  situate  in  England  or  in  Ireland, 
or  both. 

On  the  25th  of  January,  1859,  an  additional  inventory  of 
the  personal  estate  of  the  deceased  was  recorded  in  the  Com- 
missary Court  of  Edinbui^h  at  the  instance  of  the  executors, 
comprising  the  amount  of  his  personal  estate  in  Scotland 
contained  in  the  original  inventory,  and  in  addition  thereto 
iB4210.  Is.  2d.  Consols,  and  £7759.  6*.  New  Three  per  Cents. 
English  property. 
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1859.  On  the  27th  of  January,  1859,   the  Commissary  Court 

ApriUS.      granted  to  the  executors  an  eik,  or  additional  confirmation. 
In  the  Goods  of     The  Registrar  of  the  Court' of  Probate  had  refused  to  seal 
this  eik,  or  additional  confirmation,  on  the  ground  that  the 
12th  section  did  not  apply  to  an  eik,  or  additional  confirmation. 


Colon KL 
Gordon. 


April  6.  Mr.  Anderson,  Q.C.,  moved  the  Court  on  behalf  of  the 

executors,  to  direct  that  the  eik  should  be  sealed.  The  addi- 
tional confirmation  was  a  ratification  of  the  appointment  of 
executors,  and  the  additional  inventory  containing,  by  re- 
ference to  the  original  inventory,  personal  estate  in  Scot- 
land as  well  as  in  England,  the  12th  section  is  applicable. 
Moreover,  the  affixing  of  the  seal  under  this  section  is  a  mi- 
nisterial and  not  a  judicial  act  of  this  Court,  and  it  is  l^ound  to 
follow  the  opinion  of  the  Commissary  Court. 

Sir  C.  Cresswell  :  The  additional  confirmation  has  no 
operation  upon  the  property  in  Scotland.  I  doubt  whether 
you  have  any  power  to  engraft  a  proceeding  under  this  Act  on 
a  confirmation,  which  had  been  made  before  this  Act  came 
into  operation.  My  present  opinion  is,  that  the  12th  section 
does  not  apply.  Cur,  adv.  tniU. 

Sir  C.  Cresswell  4  I  retain  the  opinion  I  expressed,  when 
the  motion  was  made,  that  I  ought  not  to  order  the  seal  of 
the  Court  to  be  affixed  to  this  instrument.  The  question 
turns  upon  the  12th  section  of  the  statute.  This  section  made 
an  alteration  in  the  law,  which  was  to  take  efiect  after  the 
12th  of  November,  1858;  and  of  course  the  original  confirma- 
tion, which  was  granted  previous  to  that  date,  is  not  within  its 
operation.  It  appears  to  me,  that  the  additional  confirmation 
does  not  come  within  the  terms  of  the  Act,  because  it  does 
not  include  personal  estate  in  Scotland  besides  the  personal 
estate  in  England.  All  the  personal  estate  in  Scotland  had 
been  previously  confirmed  by  the  original  grant.     This  Act 
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cannot  have  a  retrospective  operation.     It  was  contended  that       1859. 

I  ought  to  act  ministerially ;  but  I  think  I  am  bound  to  act       £ ' 

upon  my  own  opinion,  whether  the  statute  is  applicable  or  In  the  Goods  of 
not;  and  being  of  opinion  that-it  is  not  applicable,  I  cannot  Gordon. 
order  the  Registrar  to  affix  the  seal  of  the  Court. 

Motion  rejected. 

Mr.  Anderson  :  The  executors  will  take  probate  in  common 
form. 


In  the  Goods  of  Andrew  Wingate  (deceased).  1861. 

December  8. 

Confirmation  and  Probate  Act  (1858),  21  ^  22   Vict.  c.  66,       

ss.  9, 12. — Eik,  or  Additional  Confirmation. — Seal  of  Court,    andrkw 

WiNOATE. 

"Where  an  inventory  has  been  recorded  in  a  Commissary  Court  of 
Scotland  of  the  personal  estate  of  a  person  who  died  domiciled  in 
Scotland,  and  confirmation  has  been  granted  in  respect  of  the  same, 
and  afterwards  an  additional  inventory  has  been  recorded  of  personal 
estate  belonging  to  the  deceased  in  England,  and  an  eik,  or  additional 
confirmation,  has  been  granted  in  respect  of  the  same,  the  Court  of 
Probate  will  not  seal  such  eik,  or  additional  confirmation. 

Andrew  Wingate,  a  merchant  of  Glasgow,  died  on  the  23rd 
of  June,  1860. 

He  executed  a  deed  of  settlement,  dated  the  15th  of  July, 
1857,  of  which  he  appointed  the  Rev.  William  Wingate, 
George  Wingate,  and  Andrew  Wingate,  junior,  executors. 
On  the  1st  of  September,  1860,  this  deed  of  settlement  was 
duly  recorded  in  the  Court  Books  of  the  Commissary  of  the 
county  of  Lanark,  in  Scotland,  and  the  executors  gave  up,  on 
oath,  an  inventory  of  the  deceased's  personal  estate  situate  in 
Scotland,  amounting  to  £9074.  I3s.  Sd.,  which  inventory 
had  also  been  recorded  in  the  said  Court  Books  on  the  same 
day ;  and  on  the  4th  of  September,  1860,  the  Commissary  of 
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1861.       Lanark  granted  confirmation  of  the  appointment  of  the  said 

Decembers,   executors. 

In  the  Goods  of      Subsequently  to  the  confirmation^  it  was  discovered  that 

WiNOATB        there  were  certain  shares  in  the  Church  of  England  Insurance 

Company  standing  in  the  deceased's  name^  and  which  shares 

he  held  as  a  trustee. 

On  the  17th  of  October,  1861,  an  additional  inventory  of 
the  personal  estate  of  the  deceased  was  recorded  on  the  part 
of  the  executors  in  the  Commissary  Court  of  Lanark,  in  which, 
after  reciting  the  death  of  the  deceased  and  the  execution  of 
the  deed  of  settlement,  and  that  the  same  had  been  recorded 
in  the  Commissary  Court  of  Lanark^  it  was  as  follows : — 

"Amount  of  the  estate  wheresoever 
"  situated,  given  up  in  the  inventory 
'^  recorded  in  the  Commissary  Court 
"  Books  of  Lanarkshire,  on  the  Ist 
"  day  of  September,  1860  .  .  .  £9074  13  8 
"  Effects  omitted,  England  :— 

"Fifty  shares  in  the  Church  of  England 
"  Insurance  Institution,  held  by  the 
"  deceased  as  trustee,  with  dividends    £186  11     0 


"  Note, — Amount  of  estate  situate  in 

"  England  and  Scotland  .     .     .     .£9261     4     8 


"  Note, — ^The  inventory  duty  on  the 

"  total  estate,  wheresoever  situate,  is   £180    0     0 

"  The  duty  paid  on  the  former  inven- 

"tory £180    0    0 

"  There  is  therefore  no  duty  on  additional  inventory.'* 

On  the  18th  of  October,  1861,  the  Commissary  of  Lanark, 
by  a  confirmation,  after  reciting  the  death  of  the  deceased, 
and  that  his  executors  nominate  under  the  said  deed  of  settle- 
ment, had  given  up  an  inventory  of  his  personal  estate  and 
effects,  and  had  expeded  a  Testamenta  on  the  4th  of  September, 
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I860,  and  had  since  given  up  on  oath  an  additional  inventory       1861. 
of  the  personal  estate  of  the  deceased  situate  in  England,    DecftinbcrS. 
amounting  to  £186.  lis,  lid.,  and  that  the  additional  inven-  j^^j^^  Goods  of 
tory  had  been  recorded  in  his  Court  Books  on  the  17th  of  ^^''^"^ 

•^  .  WING  ATI. 

October,  1861,  he  thereby  confirmed  the  nomination  of  exe- 
cutors contained  in  the  aforesaid  deed  of  settlement,  and  gave 
and  committed  to  them  full  power  to  receive,  administer,  and 
dispose  of  the  said  personal  estate  and  effects  contained  in 
the  aforesaid  additional  inventory,  and  to  grant  discharges  for 
the  same. 

Application  had  been  made  at  the  Principal  Registry  that 
the  eik,  or  additional  confirmation,  should  be  sealed  under 
21  &  22  Vict.  c.  56 ;  but  the  Registrar  had  refused  to  seal  it, 
on  the  ground  that  the  statute  did  not  apply  to  an  eik,  or  ad- 
ditional confirmation. 

JDr.  THstram  moved  the  Court  to  direct,  that  the  eik,  or 
additional  confirmation,  should  be  sealed  with  the  seal  of  the 
Court.  He  was  aware  that  there  was  a  decision  of  the  Court, 
In  the  Goods  of  Colonel  John  Gordon,  deceased,  which  had 
been  relied  on  in  the  Registry,  as  an  authority  for  refusing  to 
seal  the  eik.  In  that  case,  however,  the  original  confirmation 
was  granted  before,  and  the  additional  confirmation  was 
granted  after  the  Confirmation  and  Probate  Act,  21  &  22 
Vict.  c.  56,  had  come  into  operation,  which  might  distinguish 
it  from  the  present  case.  The  interpretation  put  by  the 
Commissary  Court  of  Scotland  and  by  the  authority  of  this 
Court  on  the  Act  would  be  in  conflict,  if  the  motion  was  re- 
jected. By  the  9th  section  of  the  Act,  the  executors  Were 
entitled  to  include  iu  the  inventory  of  the  deceased's  personal 
estate  personal  property  situate  in  England  as  well  as  in  Scot- 
land. By  the  10th  section,  confirmation  was  to  be  granted 
in  the  form,  or  as  nearly  as  may  be  in  the  form,  of  the  schedule 
annexed;  and  by  the  12th  section,  any  confirmation  of  the 
executor  of  a  person  found  to  have  died  domiciled  in  Scotland, 
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1861.       including  personal  estate  in  England  as  well  as  in  Scotland^ 
December  8.   upon  its  production  in  the  Court  of  Probate,  was  entitled  to 
In  the  Goods  of  ^^^®  ^^®  ^^  ^^  *^®  Court  affixed  to  it.     The  first  inventory 
Andrew  ^^  incomplete ;  the  further  or  supplementary  inventory  had 

been  brought  in  to  make  it  complete ;  and  he  submitted  that 
the  two  inventories  were,  to  all  intents  and  purposes,  to  be 
taken  as  one  inventory.  If  the  original  and  additional  inven- 
tory were  to  be  treated  as  one  inventory,  then  the  original  and 
additional  confirmation  would  be  taken  as  one  confirmation, 
and  the  12th  section  would  apply.  The  real  question  was, 
what  was  the  true  interpretation  of  the  word  eik ;  and  ac- 
cording to  the  practice  of  the  Commissary  Courts  of  Scotland, 
it  was  considered  to  be  equivalent  to  the  confirmation  referred 
to  in  the  12th  section. 

Sir  C.  Cresswell  :  I  think  this  case  must  be  governed  by 
the  decision  I  gave  in  The  Goods  of  Colonel  John  Gordon, 
deceased.  The  eik,  or  additional  confirmation,  does  not,  in  my 
opinion,  come  within  the  terms  of  the  1 2th  section,  because 
it  does  not  confirm  the  executors  in  respect  of  personal  estate 
situate  in  Scotland,  but  only  in  respect  of  personal  estate 
situate  in  England.  If  it  is  desired  that  I  should  treat  these 
additional  confirmations  as  a  confirmation  referred  to  in  the 
12th  section,  the  form  of  them  should  be  altered. 


-.ogo  ^^  the  Goods  of  Alexander  Pile  (deceased). 

Jan.  14  sud  21.  j^f^inistraiion  with  Will  and  Codicil  annexed,— Construction. 
In  the  Goods  of  Residuary  Estate. — Tenancy  in  Common. — Lapse  to  undis- 
Alexand£k        posed  Residue. 

A.  by  his  ^ill  bequeathed  the  residue  of  his  personal  estate  to  be 
equally  disposed  of  between  live  of  his  children,  whom  he  named. 
One  of  those  children  died  in  A. 'a  lifetime. 
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The  Coart  held  that  the  five  children  took  as  the  tenants  in  common,       1862. 
and  the  share  of  the  deceased  child  therefore  lapsed  to  the  undisposed  Jan.  14  and  21. 
residue,  and  granted  administration  with  the  will  and  codicil  annexed 
to  B.,  son  of  the  deceased,  not  as  a  legatee,  but  as  entitled  as  one  of  Alexander 
his  next  of  kin  to  part  of  the  undisposed  residue.  Pile. 

Alexander  Pile  died  on  the  24th  of  August^  1832^  having 
made  and  duly  executed  his  last  will  and  testament,  dated  the 
9th  of  April,  1831,  with  a  codicil  thereto,  dated  the  10th  of 
April,  1831,  and  by  his  will  appointed  his  wife,  Harriett  Pile, 
his  sole  executrix  ;  and  he  gave  her  all  his  copyhold  and  lease- 
hold premises,  goods  and  chattels  for  her  life,  and  after  her 
death  bequeathed  *'  what  goods  or  chattels  remained,  to  be 
"  equaUy  disposed  of  amongst  his  children,  viz.  Harriett  Pile, 
"John  Pile,  Mary  Pile,  Ann  Chedzoy,  and  Hester  Pile/' 
He  also  left  to  his  son,  Samuel  Pile,  after  the  death  of  his 
wife,  a  malt  and  mill-bouse  and  houses.  Ann  Chedzoy  died 
in  the  lifetime  of  the  testator,  and  Harriett  Pile,  Mary  Pile, 
and  Hester  Pile  survived  him,  but  had  all  since  died  intestate, 
leaving  John  Pile,  the  surviving  residuary  legatee,  substituted. 
Harriett  Pile,  the  executrix,  died  on  the  16th  of  January, 
1841,  without  having  proved  the  deceased's  will,  and  no  re- 
presentation had  hitherto  been  taken  out  to  his  personal 
estate. 

John  Pile  had  been  cited  by  Samuel  Pile,  as  one  of  the 
natural  and  lawful  children  of  the  deceased  and  a  legatee 
named  in  the  said  will,  to  accept  or  refuse  administration 
with  the  said  will  and  codicil  annexed,  or  to  show  cause  why 
the  same  should  not  be  granted  to  the  said  Samuel  Pile  as 
such  legatee,  but  John  Pile  had  entered  no  appearance 
thereto. 

The  notice  of  motion  filed  was  in  accordance  with  the 
terms  of  the  citation. 

Dr.  Tristram  appeared  for  Samuel  Pile. 
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1862.  Sir  C.  Crbsswell  :  There  is  a  preliminary  objection  to  my 

Jan.  Uaud  21.  granting  the  motion  according  to  the  terms  of  the  notice  of 
In  the  Goods  of  Hiotion  filed.  The  only  property  given  to  Samuel  Pile  may, 
Pn^^*^^**      for  anything  that  appears,  be  copyhold  or  freehold.  To  entitle 

yon  to  the  motion,  there  should  be  an  affidavit  showing  that 

it  was  leasehold. 

Dr.  Tristram:  There  was  certainly  that  objection  to  the 
motion  as  worded.  But  he  submitted  that  the  grant  ought 
to  go  to  Samuel  Pile,  not  as  a  legatee,  but  under  a  superior 
title,  viz.  as  one  of  the  next  of  kin  of  the  deceased,  and  as 
such  entitled  to  share  in  his  undisposed  residuary  estate. 
The  one-fifth  share  of  the  residuary  personal  estate  given  to 
Ann  Chedzoy,  provided  it  were  given  to  her  as  tenant  in 
common,  would  lapse  by  her  death  in  the  testator's  lifetime 
and  fall  into  his  undisposed  residuary  estate.  The  words  of 
gift  were,  "what  goods  or  chattels  remain  after  my  wife's 
"  death  to  be  equally  disposed  of  amongst  my  children  "  (the 
five  before  named) ;  and  the  rule  of  construction  was,  that 
where  a  residue  is  given  to  more  persons  than  one  by  any 
mode  of  expression  that  denotes  a  severance,  they  take  as 
tenants  in  common.  The  words,  "  to  be  equally  disposed  of 
"  amongst  my  children,^'  clearly  denoted  such  a  severance  as 
to  create  a  tenancy  in  common  between  them.  (2  Wms.  on 
Exors.  5th  ed.  1317.)  And  the  rule  was,  that  where  a  resi- 
duary bequest  is  made  to  several  persons  as  tenants  in  com- 
mon, and  one  of  them  dies  in  the  testator's  lifetime,  his  share 
did  not  pass  to  the  survivors,  but  was  treated  as  undisposed 
residue.  (2  Wms.  on  Exors.  5th  ed.  1315.)  Upon  the  dicia 
cited,  he  submitted  that  the  grant  should  go  to  Samuel  Pile, 
as  one  of  the  next  of  kin  of  the  deceased,  and  as  such  entitled 
to  share  in  the  undisposed  residue  of  his  personal  estate ;  and 
he  moved  accordingly. 

Sir  C.  Cresswell  :  The  question  of  construction  is  not 
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free  from  diflSculty,  and  there  are  cases  referred  to  by  Wil-       1862. 
liams^  J.,  which  may  go  against  the  construction  you  contend   "^' ^ 

for.     I  will  look  into  these  cases  before  deciding  the  question  In  the  Goods  of 

«  ,        ..  r^  J  -lA        Alexander 

of  construction.  Cur.  adv.  vtUt,      pju. 

Sir  C.  Cresswell  :  I  have  looked  at  the  cases  referred  to  ^^^^^  2^- 
by  Williams,  J.^  and  I  think  the  construction  put  upon  the 
residuary  clause  by  Dr.  Tristram  is  correct.  I  will,  therefore, 
direct  the  grant  to  go  to  Samuel  Pile  as  one  of  the  next  of 
kin  of  the  deceased  entitled  to  share  in  the  undisposed  residue 
of  his  personal  property. 


In  the  Goods  of  Louisa  Maria  de  la  Farque,  widow. 


June  24. 


(deceased) .  I^  ^^^  Goods  of 

Louisa  Maria 


Administration  Bond. — Sureties  dispensed  with. — Probate  Act, 

sect.  82. 

The  Court  made  an  order  to  dispense  with  the  usual  sureties  to  an  ad- 
ministration bond,  to  be  entered  into  by  A.  B.,  who  was  beneficially 
entitled  to  a  fund  which  had  been  paid  into  the  Court  of  Chancery, 
and  for  which  the  administration  was  required,  it  appearing  that  A. 
B.  was,  in  consequence  of  sickness,  in  great  poverty,  and  unable  to 
induce  any  of  his  relatives  or  friends  to  become  sureties  to  the  bond. 

Louisa  Maria  de  la  Farque,  of  Ipswich,  died  on  the  24th  of 
November,  1833,  a  widow,  having  made  her  last  will,  dated 
the  20th  of  November,  1833,  whereby  she  bequeathed  aU  her 
residuary  estate  to  her  executors  Robert  Garrod  and  Edward 
Davers,  upon  trust  for  her  three  sons,  William  James  de  la 
Farque,  George  A.  de  la  Farque,  and  Charles  H.  de  la  Farque. 
On  the  7th  of  February,  1834,  Edward  Davers  alone  proved 


DE  LA  Farque. 


632  CASES  IN  THE  COURT  OF  PBOBATE. 

1862.       the  said  will  in  the  Prerogative  Court  of  Canterbury,  and  died 
June  24.      j^  1853,  leaving  a  will,  of  which  he  appointed  no  executor. 
In  the  Goods  of  ^^^^  ^^^  s^id  Robert  Garrod  him  surviving. 
Louisa  Maria      q^  ^^le  12th  of  November,  1858,  the  said  Robert  Garrod 

OB  LA  FARqUE.  '  ' 

duly  renounced  the  executorship  of  the  deceased^s  will. 

The  deceased,  under  the  limitations  of  her  father's  will, 
was,  at  the  time  of  her  death,  entitled  to  one-fifth  share  of 
£791.  17s.  New  Three  per  Cent.  Bank  Annuities,  and 
£382.  Ss.  6d.  cash,  which  was  now  standing  in  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery. 

William  James  de  la  Farque  (the  eldest  son  of  the  deceased) 
was  in  a  state  of  great  poverty,  and,  in  consequence  of  ill- 
health,  of  no  fixed  occupation,  and  at  times  dependent  for 
subsistence  upon  private  charity;  one  of  his  two  brothers 
died  many  years  ago  intestate  and  unmarried,  and  the  other 
had  not  been  heard  of  for  about  twenty-five  years,  and  was 
believed  not  to  have  been  married. 

Under  these  circumstances,  William  James  de  la  Farque 
claimed  to  be  entitled  to  the  whole  of  his  mother's  one-fifth 
share  in  the  above  funds — namely,  to  one-third  in  his  own 
right  and  to  the  remaining  two-thirds  as  sole  next  of  kin  of 
his  brothers — and  was  about  to  petition  the  Court  of  Chancery 
for  the  payment  to  him  of  the  same,  but  was  advised  by  his 
Chancery  counsel  that,  previous  to  filing  his  petition,  he  ought 
to  pbtain  letters  of  administration  de  bonis  non  with  the  de- 
ceased's will  annexed. 

He  had,  however,  no  relatives  or  friends  who  were  willing 
to  become  sureties  to  the  administration  bond. 

Dr,  Spinks,  upon  the  joint  affidavit  of  the  said  William 
James  de  la  Farque,  and  Mr.  H.  A*  Maude,  his  solicitor, 
verifying  the  above  facts,  moved  the  Court  for  an  order  to 
dispense  with  the  usual  sureties  to  the  bond  to  be  entered 
into  by  the  said  William  James  de  la  Farque,  upon  his  obtain- 
ing Ids  grant  of  letters  of  administration  de  bonis  non  with 
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the  deceased^s  will  annexed.    (Court  of  Probate  Act,  1857,       1862. 
8. 82.)  J^^^' 

In  the  Goods  of 
Sir  C.  Cbesswell  declined  granting  the  mption  without  Jj^''"^^^"^ 
some  further  account  of  the  brothers  of  William  James  de  la 
Farque,  so  as  more  clearly  to  show  that  the  applicant  was 
entitled  in  his  own  right  to  the  whole  fund. 

Dr.  Spinks  renewed  the  above  motion.  There  was  a  further 
affidavit  of  William  James  de  la  Farque  filed,  stating  that  his 
brother  Geoi^e  Augustus  de  la  Farque  entered  the  British 
navy  as  a  seaman  in  1837 ;  that  the  ship  to  which  he  was  at- 
tached was  shortly  ailterwards  ordered  to  the  South  African 
station;  that  he  died  while  so  stationed  there,  a  bachelor  and 
intestate ;  that  he  had  been  informed  that  his  brother  Charles 
H.  de  la  Farque,  about  the  year  1840,  sailed  on  a  smuggling 
expedition,  that  he  was  last  seen  by  an  old  schoolfellow  about 
the  year  1841,  at  the  Cape  of  Good  Hope,  and  that  he  had 
never  since  been  seen  or  heard  of,  and  that  he  had  never 
heard  of  his  being  married  or  having  made  a  will.  A  further 
affidavit  of  Mr.  Maude,  his  solicitor,  had  also  been  filed, 
stating  that  on  inquiry  at  Somerset  House,  he  had  been  in* 
formed  that  it  appeared  by  the  register  that  a  person  of  the 
name  of  Oeorge  Augustus  de  la  Farque,  who  was  bom  at 
Ipswich,  had  entered  the  British  navy  in  October,  1837,  and 
had  died  on  board  her  Majesty's  ship  ^  Bonetta,'  in  February, 
1838,  off  the  Island  of  Ascension.  A  certificate  of  his  death 
was  annexed. 

Sir  C.  Cbesswell,  on  this  further  information,  granted 
the  motion. 


VOL.  II.  2  u 
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1861. 
November  5. 


In  the  Goods  of  James  Browning  (deceased). 


Id  the  Goods  of 

James  Administration. — 21  Hen.  VIII.  c.  5,  s.  3. — Joint  Grant  to  a 

Brownino.  Widow  and  *to  a  Person  entitled  in  Distribution  refused.— 

Probate  Act,  s.  73. 

The  Court  is  precluded  hy  21  Hen.  YIII.  c.  5,  s.  3,  from  maJcing  a 
joint  grant  of  administration  to  a  widow  and  one  of  the  persons  en- 
titled in  distribution,  even  with  the  consent  of  the  next  of  kin  and  of 
all  the  other  persons  entitled  in  distribution;  and  the  73rd  sec- 
tion of  the  Probate  Court  Act  does  not  enlarge  the  power  of  the 
Court  in  such  a  case. 

James  Browning  died  in  April,  1861,  intestate,  leaving 
Frances  Browning  his  widow,  Mary  Ann  Grace  his  sister  and 
only  next  of  kin,  and  six  nephews  and  five  nieces,  the  only 
persons  entitled  in  distribution  of  his  personal  estate  and 
effects.  The  deceased,  who  was  senior  partner  in  a  firm 
carrying  on  business  as  merchants,  in  which  some  of  the 
nephews  above  mentioned  were  also  partners,  left  personal 
property  of  the  value  of  £110,000.  Shortly  after  the  death 
of  the  deceased,  a  caveat  was  entered  in  the  principal  r^stry 
on  behalf  of  James  Browning,  one  of  the  nephews,  but  an 
arrangement  was  afterwards  come  to  between  Mrs.  Browning, 
the  widow,  and  his  nephews  and  nieces,  that  the  caveat  should 
be  withdrawn,  and  that  in  consideration  of  the  large  amount 
of  the  estate,  an  application  should  be  made  to  the  Court, 
with  the  necessary  consents,  for  a  grant  of  administration  to 
be  decreed  to  Mrs.  Browning,  the  widow,  and  to  Mr.  James 
Browning,  one  of  the  nephews,  Mr.  Henry  and  Mr.  William 
Browning,  two  other  nephews  and  partners,  consenting,  on 
the  grant  being  made,  to  execute  the  administration  bond  as 
sureties.  Consents  to  a  joint  grant  being  so  made  were  filed 
on  behalf  of  Mrs.  Grace,  the  deceased's  sister,  and  all  the 
nephews  and  nieces.  An  affidavit  of  Mrs.  Browning,  the 
widow,  was  also  filed  in  support  of  the  motion. 
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Dr.  Phillimore,  Q.C.  (Dr.  Tristram  with  him),  moved  "  for  1861. 
"  a  joint  grant  of  the  personal  effects  of  the  deceased  to  be  November  6. 
"  decreed  to  Mrs.  Browning,  the  widow,  and  Mr.  James  Brown-  in  the  Goods  of 
"  ing,  the  natural  and  lawful  nephew,  and  one  of  the  persons  i^^'" 
'^  entitled  in  distribution  to  the  effects  of  the  deceased.'^  The 
21  Hen.  VIII.  c.  5,  s.  3,  directs  the  ordinary  in  case  of  in- 
testacy to  grant  administration  ^'to  the  widow  of  the  same 
'^  person  deceased,  or  to  his  neit  of  kin,  or  to  both,  as  by  the 
'*  discretion  of  the  same  ordinary  shall  be  thought  good.'' 
And  the  31  Edw,  III.  c.  11,  directs  the  ordinary  to  depute 
the  next  and  most  lawful  friends  of  the  dead  person  intestate 
to  administer  his  goods.  The  statute  of  Henry  VIII.  ought 
not  to  be  construed  so  as  to  restrain  the  discretion  of  the 
ordinary  from  including  in  the  grant  a  person  entitled  in  dis- 
tribution with  the  consent  of  all  the  parties  interested.  If  the 
widow  and  sister  were  not  to  take  the  grant,  it  would  go  to  the 
nephew  on  his  applying  for  it.  Why  should  he  not  be  joined 
in  it  with  the  consent  of  all  parties  ?  The  property  is  of  large 
amount,  a  great  part  of  it  is  employed  in  the  business  of  the 
firm,  and  it  is  considered  by  all  persons  interested,  that  Mrs. 
Browning  should  have  a  person  accustomed  to  the  transaction 
of  business  joined  with  her  in  the  administration.  Even  if  the 
Court  feel  itself  precluded  by  the  statute  of  Henry  VIII.,  there 
are,  it  is  submitted,  special  circumstances  which  would  bring 
the  application  within  the  terms  of  the  73rd  section  of  the 
Probate  Act. 

Sir  C.  Cresswell  :  If  I  am  to  make  a  joint  grant  of  ad- 
ministration at  all,  it  must  be  to  the  widow  and  to  the  sister, 
as  the  next  of  kin  of  the  deceased.  I  am  of  opinion  that  the 
statute  21  Hen.  VIII.  c.  5,  s.  3,  precludes  me  from  joining  the 
nephew,  who  is  only  a  person  entitled  in  distribution,  and  not 
next  of  kin  of  the  deceased,  in  the  grant.  Neither  can  I 
make  the  grant  under  section  73  of  the  Probate  Act. 

2  u  2 
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COURT  FOR  DIVORCE  AND  MATRIMONIAL  CAUSES. 


]^3g2.  Serrell  v.  Serrell  and  Bamford. 

'^  Decree  nisi. — Affidavit  of  Search  within  Three  Calendar 

Skrrwx  Months.— Practice, 

V, 

S^RELL  AND  Whew  affidavits  in  support  of  a  motion  omit  to  state  material  facts, 
whicK  facts  existed  at  the  date  when  the  affidavit  was  made,  the  Court 
may  allow  such  motion  to  stand  over. 
But  where  a  motion  cannot  be  granted  by  reason  of  the  non-existence 
at  the  date  of  the  affidavit  of  material  facts,  such  motion  must  be  re- 
jected. 

Dr.  Swabey  moved  the  Court  to  make  absolute  a  de- 
cree nisi  for  dissolution  of  marriage^  which  had  been  pro* 
nounoed  on  the  30th  of  January^  1862^  upon  an  affidavit  in 
the  usual  form^  which  stated  that  search  had  been  made  on 
the  80th  of  April  in  the  book  kept  in  the  registry  for  entering 
appearances^  and  that  no  person  wishing  to  show  cause  against 
the  decree  being  made  absolute  had  then  entered  an  appear- 
ance^ and  that  the  Queen's  Proctor  had  not  applied  for  leave 
to  intervene. 

The  Judge  Ordinary  :  I  cannot  grant  the  motion.  The 
search  in  the  registry  was  made  a  day  too  soon.  Under  the 
23  &  24  Vict.  c.  \4A,  s.  7,  any  person  may  show  cause  against 
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the  decree  being  made  absolute  at  any  time  during  three      1862. 

months  (t.  e.  calendar  months)  from  the  pronouncing  the  de- 

cree.    The  motion  must  be  rejected.  Skemli 

V. 

Dr.  Swabey  asked  that  the  motion  might  not  be  rejected^     fiAxroRD. 
but  allowed  to  stand  orer. 

The  Judge  Ordinary  said  that  he  was  generally  willing 
to  allow  motions  to  stand  over  which  he  could  not  grant  upon 
the  affidavits  before  him^  in  consequence  of  their  omitting  to 
state  material  facts^  if  those  facts  really  existed ;  but  that  here 
the  motion  could  not  be  granted  upon  the  state  of  facts 
which  existed  at  the  time  the  affidavit  was  made,  and  there 
must  be  a  &esh  search  for  an  appearance ;  there  must  there- 
fore be  a  &esh  motion. 


NiCHOLLS  V.  NlcaOLLS»  yivf  ^* 

^    ^     M     ^  » ^       *  ^  ^  ,«.  NicHOLur 

Order  for  Payment  of  Taxed  Costs. — Personal  Service. --  9, 

Practice.  N'^""^"^* 

When  an  order  for  payment  of  a  sum  of  money  within  a  specified  time 
is  made,  aad  personally  served,  a  personal  demand  for  payment  is 
unnecessary  to  found  a  motion  for  attachment  for  disobedience  to 
the  order. 

This  was  originally  the  wife^s  petition.  On  the  22nd  of 
May,  1861,  an  order  had  been  made  that  the  respondent 
should,  within  one  week  from  the  service  of  the  order  upon 
him,  pay  to  the  petitioner,  or  her  solicitors,  Messrs.  Deane, 
Chubb,  and  Saunders,  £22.  0*.  Irf.,  the  amount  of  her  taxed 
costs.  On  the  31st  of  May,  1861,  this  order  was  personally 
served  on  the  respondent,  but  he  had  failed  to  obey  it. 

Dr.  Spinks  now  moved  for  an  attachment. 
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186^.  Dr.  Wambey,  contrit :  The  aflSdavits  on  which  the  motion 

^*y  ^'      is  founded  do  not  state  that  there  has  been  a  personal  demand 
NicHOLLs    of  payment.    From  Thomas  v.  Thomas,  ante,  p.  64^  it  would 
appear  that  a  personal  demand  was  usually  made. 


V, 
NiCHOLLS. 


The  Judge  Ordinary  :  I  think  when  the  order  is  to  pay 
within  a  specified  time^  that  a  personal  demand  is  unnecessary. 
When  I  first  presided  in  this  Court  I  acted  in  accordance  with 
the  practice  of  the  courts  of  Common  Law^  and  thought  that 
a  personal  demand  was  necessary.  In  those  courts^  to  obtain 
an  attachment  for  non-payment  of  costs,  it  is  requisite  that 
a  copy  of  the  rule,  with  the  Master's  allocatur  thereon,  be 
personally  served,  and  at  the  same  time  a  personal  demand 
made.  I  shall  grant  an  attachment,  but  it  may  lie  in  the 
registry  for  a  week. 

Dr.  Spinks:  In  this  Court  the  practice  of  the  Court  of 
Chancery  is  followed.  Under  the  new  orders  of  the  Court  of 
Chancery  a  demand  is  unnecessary. 


May  6.  BouLTON  V.  BouLTON  and  Page  (Her  Majesty's  Proctor 

intervening)'. 


-Decree  nisi. — Queen's 


BoULTON 
V, 

BOULTON  AND    HusbantPs  Petition  for  Dissolution.^ 

(Her  M^c8ty*8  ProctoT^s  Intervention. — Reversal. — Costs. 

Proctor        -D         .  . 
interveniDg).   B.  petitioned  for  dissolation  by  reason  of  his  wife's  adultery,  and  on 

proof  of  this  allegation,  neither  respondent  appearing,  obtained  a  de- 
cree niti.  On  motion  to  mako  the  decree  absolute,  an  affidavit  of  the 
respondent  charging  B.  with  bigamy  was  before  the  Court,  who  di- 
rected it  to  b«  laid  before  the  Queen's  Proctor.  The  Queen's  Proc- 
tor intervened  and  pleaded  collusion,  and  the  bigamy  and  subsequent 
adultery  of  B.  B.  replied,  denying  the  collusion)  but  admitting  the 
bigamy  and  adultery. 
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The  Court,  od  motion  on  behalf  of  Queen's  Proctor,  rerersed  the  decree  1862. 
nUi,  dismissed  the  petition,  and  condemned  B.  in  the  costs  of  the  Maj  6. 
Queen's  Proctor's  interrention. 

BOULTON 

This  was  the  husband^s  petition  for  dissolution  of  marriage^  *'• 

to  trhich  neither  of  the  respondents  appeared.  Page 

On  the  Slst  of  May,  1861,  a  decree  nisi  was  pronounced.         ^Proctor 

On  the  22nd  of  January,  1862,  the  Queen's  Proctor,  in  i«»tcrvcniiig). 
consequence  of  information  (see  ante,  p.  405)  which  had  been 
laid  before  him  by  order  of  the  Court,  applied  for  and  ob- 
tained leave  to  intcryene  and  show  cause  against  the  de- 
cree nisi  being  made  absolute,  and  on  the  27th  of  January, 
1862,  he  filed  pleas,  in  which  he  allied  that  the  petitioner 
and  respondent  had  been  acting  in  collusion  for  the  purpose 
of  obtaining  a  divorce,  contrary  to  the  justice  of  the  case,  and 
with  that  intent  kept  from  the  knowledge  of  the  Court  till 
after  the  decree  nisi  had  been  pronounced,  the  following  ma- 
terial facts,  viz. : — 1.  That  the  petitioner  who  had  been  law- 
fully married  to  the  respondent  on  the  27th  of  May,  1839, 
was  in  fact  married  on  the  29th  of  January,  1847,  to  Eleanor 
Ravenhill,  the  respondent  being  still  living.  2.  That  he  after- 
wards cohabited  with  and  committed  adultery  with  the  said 
Eleanor  Ravenhill  until  her  death  in  October,  1859.  3.  That 
the  petitioner  by  his  said  conduct  had  conduced  to  the  adultery 
of  the  respondent. 

On  the  1 5th  of  February  the  petitioner  filed  a  replication,  in 
which  he  denied  that  he  had  been  acting  in  collusion  with  the 
respondent ;  admitted  the  bigamy  and  adultery  chaiged  by  the 
Queen^s  Proctor;  denied  that  he  had,  by  his  conduct,  con- 
duced to  the  adultery  of  the  respondent;  and  alleged  thai 
before  he  married  Eleanor  Ravenhill,  he,  in  July,  1846,  de- 
tected the  respondent  in  the  act  of  committing  adultery,  and 
that  he  immediately  sent  her  to  her  mother,  and  had  never 
afterwards  had  any  connection  with  her. 

Dr.  Spinks  now   moved,  that,  as  sufficient  of  the  facts 
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1862*      pleaded  by  the  Queen's  Proctor,  were  admitted  by  the  peti- 
May  6.      tioner,  the  Court  should  reverse  the  decree  nisi,  dismiss  the 
BouLTON     petition,  and  condemn  the  petitioner  in  the  costs  incurred  by 
the  Queen's  Proctor. 


V. 

boulton  and 

Page 

(Hep  Migestj'g 

Proctor 

intenreniDg). 


Mr.  A.  S.  Hill,  contrh,  urged  that  the  conduct  of  the  wfe, 
who  had  been,  and  still  was,  living  in  open  adultery,  ought  to 
be  taken  into  consideration,  and  that  the  petitioner  should  not 
be  condemned  in  costs. 


The  Judge  Ordinary  :  A  man  guilty  of  bigamy,  who  sues 
for  a  divorce,  must  take  the  risk  of  the  Queen's  Proctor 
intervening ;  I  have  nothing  to  do  .with  the  conduct  of  the 
wife,  it  is  the  conduct  of  the  husband  that  I  have  to  deal  with. 
The  decree  must  be  reversed,  the  petition  dismissed,  and  the 
petitioner  condemned  in  the  costs  of  the  intervention. 


Jauotry  14. 


Seddon  V,   Seddox  and  Doyle. 


SXDDON 


,y.  Petition  for  Dissolution. — Petitioner's  Adultery. — Dismissal  of 

^Xy'L^''''  Parties.— Custody  of  Children.— -Costs. 

A  jury  foand  the  respondent  guilty  of  adultery ;  petitioner  guilty  of 
conduct  conducing  to  his  wife's  adultery  and  of  adultery,  and  assessed 
the  damages  at  a  farthing. 

The  Court  dismissed  all  parties,  condemned  the  petitioner  in  respon- 
dent's costs,  made  no  order  as  to  costs  between  petitioner  and  co- 
respondent, and  refused,  even  if  it  had  the  power  under  such  circum- 
stances, to  make  an  order  giving  the  respondent  the  custody  of  or 
access  to  the  children. 

This  was  a  petition  by  a  husband  for  dissolution  of  marriage, 
claiming  JESOOO  damages  against  the  co-respondent.      The 
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respondent  and  co-respondent  denied  the  adultery.    The  co«      1862. 
respondent  also  pleaded  that  the  petitioner  by  his  wilful  neg-    Ja"'*^  14- 
lect  of  the  respondent^  and  by  his  misconduct  towards  her^  and      Seddon 
by  his  profligate  and  dissipated  habits^  had  conduced  to  her  ^      ^* 
adultery,  and  that  he  also  had  been  guilty  of  adultery.  Dotue. 

The  issues  raised  by  these  pleas  were,  in  December,  1861, 
tried  before  the  Judge  Ordinary  by  a  jury,  who  found  that 
the  respondent  had  been  guilty  of  adultery  with  the  co-respon- 
dent, and  that  the  petitioner  had  been  guilty  of  wilful  n^lect 
and  misconduct  conducing  to  the  adultery,  and  that  he  had 
also  been  guilty  of  adultery.  They  assessed  the  damages 
against  the  co-respondent  at  one  farthing. 

Dr.  Phillirnore,  Q.C.,  for  the  petitioner,  now  moved  the 
Court  for  judgment  upcxi  this  verdict ;  and  ako  that  an  order 
allowing  the  respondent  to  have  access  to  the  children  of  the 
marriage  pendente  lite  should  be  rescinded  if  it  did  not  cease 
to  operate  upon  judgment  being  pronounced ;  and  that  the  co- 
respondent should  be  condemned  in  costs. 

Mr.  Hannen  (for  the  respondent) :  That  in  the  decree  dis- 
missing the  petition  an  order  giving  the  respondent  access  to 
her  children  should  be  inserted. 

The  Judge  Ordinary  :  If  I  dismiss  the  parties,  I  make 
no  decree,  and  have  no  power  to  make  any  order  with  respect 
to  the  children.  As  to  them,  the  parties  must  have  recourse 
to  the  Courts  of  Law  or  Equity. 

Mr.  Hawkins,  Q.C.,  for  the  co-respondent,  opposed  the 
motion  that  he  should  be  condemned  in  costs. 

The  Judge  Ordinary:  The  petitioner  has  come  before 
the  Court  in  a  most  unfavourable  character.  His.  conduct  to- 
wards the  unfortunate  respondent  was  most  heartless.    Jealous 
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1862.       by  nature^  that  unhappy  woman  bad  her  jealousy  constantly 
JaiiiiaiT  14.    j^gpj;  ^live  by  her  husband,  and  at  last  threw  herself  into  the 
Sedik>n      arms  of  her  seducer.     She  must  take  the  consequence  of 
JiDDON  AND  ^^  conduct.     It  will  probably  have  a  salutary  effect  on  the 
BoTLs.      interests  of  public  morality,  that  it  should  be  known  that 
a  woman,  if  found  guilty  of  adultery,  will  forfeit,  as  far  as 
this  Court  is  concerned,  all  right  to  the  custody  of,  or  ac- 
cess to  her  children.     Even  if  I  possessed  the  power  (which  I 
think  I  do  not)  to  make  an  order  giving  the  respondent  access 
to  her  children,  in  such  a  case  I  should  not  make  one. 

As  to  costs,  the  petitioner  has  failed  in  his  suit,  and  is 
therefore  not  entitled  to  costs  from  the  co-respondent.  I 
shall  therefore  dismiss  all  parties  from  the  suit,  and  order  the 
petitioner  to  pay  the  respondent's  costs ;  but,  as  between  the 
petitioner  and  the  co-respondent,  there  will  be  no  order  as  to 
costs. 


Shaw. 


April  29. 

Shaw  ^  _ 

V,  Shaw  r.  Shaw. 


Delivery  or  Inspection  of  Papers, — Commission  to  examine 
Witnesses, — Practice, 

The  wife,  petitioning  for  judicial  separation  on  the  gronnd  of  cmelty, 
moved  for  an  order  on  the  husband  to  deliver  to  the  petitioner,  or 
her  attorney,  certain  dovsnments  and  papers  alleged  to  have  been 
taken  from  the  petitioner  by  the  husband,  and  to  be  material  to  the 
conduct  of  her  petition,  especially  to  enable  her  to  comply  with  an 
order  of  the  Court  for  particulars  of  dates,  etc.  The  husband  ob- 
jected to  give  up  the  papers,  but  was  willing  to  allow  copies  to  be 
taken. 

llie  Court  ordered  the  papers  to  be  produced  by  the  respondent's  at- 
torney to  petitioner's  attorney,  the  latter  to  be  at  liberty  to  take 
copies,  and  reserved  the  question  of  costs  of  the  motion ;  no  applica- 
tion having  been  made  to  the  husband  before  notice  of  motion  giyen. 
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Before  issue  joined,  an  application  for  commission  to  examine  witnesses       1862. 
is  premature.  April  22. 


Siuw. 


Shaw 
This  was  the  wife^s  petition  for  jadieial  separation  on  the       ^  «. 

ground  of  cruelty.    Issue  had  not  yet  been  joined. 

Mr,  H,  Bullar,  on  behalf  of  the  petitioner,  now  moved  the 
Court  first  to  order  the  respondent  within  one  week  to  de- 
liver to  the  petitioner,  or  her  solicitors,  certain  portions  of  a 
pocket  diary  kept  by  the  petitioner,  and  containing  entries 
from  the  month  of  April  to  the  month  of  May,  1859,  which 
were  alleged  to  have  been  torn  by  the  respondent  from  the 
said  diary,  and  also  a  diary  for  the  year  1861,  together  with 
certain  letters,  papers,  and  memoranda  in  the  handwriting  of, 
or  belonging  to  the  petitioner,  which  the  respondent  took 
away  from  the  petitioner's  lodgings,  or  that  the  petitioner's 
solicitors  be  permitted  to  inspect  and  take  copies  of  the  same 
respectively ;  and  also  to  order  that,  if  the  same  are  not  de- 
livered, or  such  inspection  and  copying  permitted  within  the 
time  specified,  that  the  order  of  the  Court  of  the  4th  of  March, 
1862,  directing  the  petitioner  to  give  particulars  of  dates,  etc., 
be  rescinded.  Secondly,  to  order  a  commission  to  issue  di- 
rected to  her  Majesty's  Consul  or  Vice-Consul  at  Paris,  to 
take  the  evidence  of  Ulysse  Grosse,  a  witness  on  behalf  of  the 
petitioner. 

The  first  motion  was  founded  upon  an  affidavit  of  the  peti- 
tioner, in  which  she  stated  that  in  October,  1859,  she  was 
staying  with  the  respondent  at  Brighton ;  that  the  respondent 
suddenly  left  her  and  went  to  his  residence,  Western  Lodge, 
Hammersmith;  that  he  then  unlocked  and  broke  open  her 
closets,  writing-table,  drawers  and  wardrobe,  and  took  out, 
amongst  other  things,  a  pocket  diary,  in  which  short  references 
had  been  made  by  the  petitioner  at  different  times  between  May 
and  October,  1859,  of  acts  of  cruelty  and  misconduct  of  the 
respondent  towards  her;  that  the  respondent  afterwards  re- 


V. 

Shaw, 
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1862.  turned  the  diary,  stating  that  he  had  taken  out  several  of  the 
^P"^  ^^'  leaves  j  that  in  May,  1861,  the  petitioner,  having  ceased  to 
Shaw  Hve  with  the  respondent,  resided  at  Clifton  in  concealment 
from  him,  when  he  entered  the  house  in  which  she  was  re- 
siding, and  broke  open  her  boxes  and  took  therefrom  another 
pocket  diary  and  letters,  memoranda  and  other  papers ;  that 
the  said  diary,  papers,  etc.,  contained  entries  made  by  the 
petitioner  of  the  respondent's  conduct  towards  her,  and  which 
entries  would  enable  her  to  comply  with  the  order  of  the  4th  * 
of  March,  and  were  also  necessary  and  material  to  her  in  pro- 
secuting the  suit,  and  that  without  them  she  was  unable  to 
give  further  particulars.  Other  affidavits  were  also  filed,  corro- 
borating some  of  the  above  statements. 

In  support  of  the  moticMi  for  a  commission  an  affidavit  of 
the  petitioner's  solicitor  was  filed,  stating  that  Ulysse  Gosse 
was  a  necessary  witness  that  he  was  residing  at  Paris,  and 
that  there  was  no  reason  for  believing  that  he  would  come 
within  the  jurisdiction  of  the  Court  in  time  to  be  served  with 
a  subpoena  to  attend  and  give  evidence  at  the  hearing. 

Mr,  H.  BuUar :  This  Court  possesses  the  same  equitable 
jurisdiction  as  the  Common  Ijaw  Courts  to  order  the  in- 
spection of  a  document  in  the  possession  of  a  party  to  the 
suit  for  the  purpose  of  the  other  party  framing  his  pleading 
or  supporting  his  suit  or  defence.  It  appears  from  the  affi- 
davit of  the  petitioner  that  she  is  unable  to  comply  with  the 
order  of  the  Court  to  give  further  particulars  of  the  acts  of 
cruelty  without  the  papers  she  asks  for.  He  also  asked  for  a 
commission. 

Mr.  J.  B.  KaralakCy  Q.C.,  contrh :  I  do  not  intend  to  raise 
the  question  whether  this  Court  has  jurisdiction  to  order  the 
production  of  the  documents.  The  respondent  complains  that 
no  application  was  made  to  him  for  these  papers  until  he  re- 
ceived notice  of  the  motion.     The  respondent  is  willing  to 
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allow  the  petitioner  to  take  copies  of  the  papers,  but  she  cer-      1862. 

tainly  is  not  entitled  to  have  them  given  up,  as  they  are  the     ^P"*  29. 

respondent's   property.      The  application  for  a  commission       shIw 

should  not  be  granted  until  the  issues  to  be  tried  have  been       ^  ^• 
°  Shaw. 

raised. 

The  Judge  Ordinary  :  I  think  it  will  be  sufficient  if  the 
papers  are  produced  for  inspection.  I  order  that  they  be  pro- 
duced by  the  respondent's  attorney  to  the  petitioner's  attor- 
ney, who  is  to  be  at  liberty  to  take  copies  of  them.  The 
question  as  to  the  petitioner's  right  to  the  costs  of  the  motion 
must  be  reserved.  As  to  the  second  motion,  until  the  issues 
to  be  tried  have  been  raised,  an  application  for  a  commission 
to  examine  witnesses  is  premature. 


Btckkhs. 


Dickens  v.  Dickens.  Wy I6«id 22. 

DlCKKKt 

Order  to  pay  Alimony, — Attachment. — Order  of  Discharge  in         v. 
Bankruptcy. — Sequestration. — 24  ^  25  Vict.   c.  184,  $s, 
149,  161,  and  165. 

An  order  of  discharge  under  the  Bankruptcy  Act,  1861,  protects  the 
bankrupt  from  any  proceeding  to  enforce  payment  of  alimony,  in 
respect  of  which  he  has  been  attached  before  the  order  of  discharge, 

A  rale  to  show  canse  why  sequestration  should  not  issue  against  his 
estate  was  therefore  discharged. 

This  was  originally  the  wife's  petition  for  judicial  separa- 
tion, and  permanent  alimony  was  allotted.  An  attachment 
had  issued  against  the  respondent  for  non-payment  of  arrears 
of  such  alimony.  He  subsequently,  on  the  25th  of  March, 
1862,  obtained  his  order  of  discharge  under  the  24  &  25  Vict, 
c.  184. 
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1862.  Mr.  Aspland,  on  behalf  of  the  petitioner,  obtained  a  rale 

July  IB  and  22.  ^^  foj.  ^  sequestration  against  the  estate  of  the  respondent  in 
Dickens     respect  of  the  arrears  of  alimony. 


V. 

Dickens. 


Mr.  Hannen  showed  cause  against  the  sequestration  issuing; 
and 

Mr.  Aspland  argued  in  support  of  the  rule. 

The  facts  and  authorities  cited  are  sufficiently  stated  in  the 
judgment.  Cur.  adv.  vuU. 

The  Judge  Ordinary  :  In  this  case  a  decree  was  pro- 
nounced for  judicial  separation  on  the  26th  of  July,  1859, 
and  on  the  1st  of  July,  I860,  permanent  alimony  was  allotted 
to  the  petitioner  at  the  rate  of  £60  per  annum.  On  the  30th 
of  July,  1861,  an  attachment  issued  against  the  respondent 
for  £75  arrears  of  alimony  up  to  the  26th  of  October,  1860. 
On  the  14th  of  January,  1862,  an  attachment  issued  against 
the  respondent  for  non-payment  of  £153.  \\s.  6d.  taxed  costs, 
and  £60  arrears  of  alimony.  On  the  24th  of  January,  1862, 
the  respondent  was  brought  up  by  habeas  corpv^,  and  charged 
in  execution  for  those  sums.  On  the  22nd  of  January,  1862,  the 
respondent  filed  his  petition  in  the  Court  of  Bankruptcy,  and  in 
his  account  filed  under  that  petition  the  sums  above  mentioned 
were  included.  On  the  25th  of  March  an  order  was  made  by 
a  commissioner  in  bankruptcy  for  his  discharge.  On  the  Ist 
of  July,  an  order  nisi  for  a  sequestration  for  arrears  of  alimony 
was  granted,  against  which  Mr.  Hannen  showed  cause,  and 
contended  that  the  discharge  granted  under  the  Bankruptcy 
Act  of  last  year  protected  the  respondent  from  any  such  pro- 
cess. He  relied  on  the  effect  of  sections  149,  161,  and  165. 
On  the  other  hand,  it  was  contended  that  the  discharge  under 
the  165th  section  did  not  extend  to  alimony,  although  the 
words  are  general,  for  that  alimony  has  always  been  considered 
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as  something  different  from  other  demands^  the  payment  of      1862. 

which  can  neither  be  enforced  nor  discharged  as  other  debts^  ^^f  ^*  •■*  ^^ 

for  which  the  case  of  Stones  v.  Corke,  7  Sim.  22,  and  8  Sim.     dkkeks 

321,  in  note,  was  cited.  ^  *• 

'  ,  Dickens. 

But  it  seems  to  me  that  the  question  is  not  affected  by  that 
decision.  That  was  an  application  to  a  Court  of  Equity  by 
the  executors  of  a  married  woman  to  enforce  payment  after 
her  death  of  arrears  of  alimony  due  when  she  died;  that 
application  was  made  on  the  ground  that  after  her  death  the 
Ecclesiastical  Court  would  not  enforce  the  payment.  The 
decision  appears  to  have  proceeded  on  the  ground  that  the 
matter  was  of  ecclesiastical  conusance,  and  as  the  Ecclesi- 
astical Court  would  not  enforce  payment  under  such  circum- 
stances the  Court  of  Chancery  had  no  such  jurisdiction.  The 
question  therefore  is  not  affected  by  authority,  and  I  must 
endeavour  to  construe  correctly  the  enactment  of  the  Legis- 
lature, and  give  effect  to  if.  Now,  by  section  149  of  the  24 
&  25  Vict.  c.  134,  a  person  entitled  to  enforce  against  the 
bankrupt  payment  of  any  money,  costs,  or  expenses,  by  pro- 
cess of  contempt  issuing  out  of  any  Court,  shall  be  entitled  to 
come  in  as  a  creditor  under  the  bankrnptcy  and  prove  for  the 
amount  payable  under  the  process.  The  wife  in  this  case  was 
a  person  entitled  to  enforce  against  the  respondent  payment  of 
money  by  process  of  contempt  issuing  out  of  this  Court,  and 
as  this  Court  was  in  existence  before  the  Act  passed,  I  cannot 
doubt  that  it  was  included  in  the  expression,  "  any  Court.^' 
By  section  161  it  was  enacted  that  ^^  the  order  of  discharge 
shall,  upon  taking  effect,  discharge  the  bankrupt  from  all 
debts,  claims,  or  demands  proveable  under  his  bankruptcy." 
This  demand  was  so  proveable.  By  section  165,  "  the  order 
of  discharge  shall  discharge  the  bankrupt  from  the  effects 
of  any  process  issuing  out  of  any  Court  for  contempt  of  any 
Court  for  non-payment  of  money,  and  from  all  costs  that  he 
would  be  liable  to  pay  in  consequence  of,  or  on  purging  his 
contempt."     These  sections  appear  to  me  to  include  the  pre- 
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1862.      sent  case,  and  to  discharge  the  respondent  from  any  proceed* 
Jnly  15  and  22.  ings  to  enforce  payment  of  the  alimony,  for  non-payment  of 
Dickens     ^l^ich  he  had  been  attached  before  his  discharge.     The  order 
^'         nisi  for  a  sequestration  must  therefore  be  dischai^ed. 

BiCKKNS. 


November  11. 

Pollack  v.  Pollack  and  Deane  and  Macnama&a  (the 

Pollack  Queen's  Proctor  intervening). 

Pollack  and 

Deane  and  Decree  Nisi. — Queen's  Proctor^s  Intervention. — Pleeis. — Atten- 
Macnamaba.  _  -  «    .  . 

(the  Queen's  dance  of  Petitioner . 

Proctor 

ening;.  -^j^gj^^  ^j^  ^  decree  nisi,  the  Queen's  Proctor  iuterrened  and  pleaded 
collusion  and  condonation,  and  the  petitioner  took  issue  thereon, 
and  the  case  was  ready  to  be  heard  before  the  Court,  a  motion 
on  behalf  of  the  Queen's  Proctor  was  made  to  order  the  attendance 
of  the  petitioner  at  the  hearing  under  the  43rd  section  of  DiToroe 
Act.  The  Court  refused  to  make  such  order,  but  ordered  the  pro- 
ceedings to  be  stayed  till  he  should  attend. 

This  was  originally  the  husband's  petition  for  dissolution  of 
marriage^  to  which  the  respondent  did  not  answer.  On  the 
26th  of  June,  1861^  the  Judge  Ordinary  made  a  decree  nisi 
for  a  dissolution  of  the  marriage^  and  before  the  decree  was 
made  absolute  the  Queen's  Proctor  obtained  the  leave  of  the 
Court  to  interrene,  and  filed  pleas  of  collusion  and  condona- 
tion^ on  which  the  petitioner  took  issue ;  and  these  issues  were 
now  ready  to  be  tried  before  the  Court  itself.  On  an  affidavit 
of  the  Queen's  Proctor  stating  as  above,  and  that  he  believed 
that  Mr.  Pollack,  the  petitioner,  was  abroad,  and  that  he  was 
advised  that  in  case  the  question  of  id^itity  should  be  raised 
on  behalf  of  the  petitioner,  his  presence  at  the  hearing  of  the 
cause  would  be  necessary  for  the  purpose  of  justice,  and  that 
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tbe  cause  could  not  safely  be  brought  to  a  hearing  without      1862. 
the  petitioner's  presence  thereat,  November  11. 


Pollack 

V. 

Pollack  and 


iiiter?eiii]ig). 


Dr.  Spinks  moved  for  an  order  on  the  petitioner  to  attend, 

and  that  cause  should  be  deferred  till  next  term.  Deane  and 

Macnamaba. 
(the  Qoeen'i 

The  Judoe  Ordinary:  I  doubt  whether  I  have  power  interraini 
under  the  43rd  section  of  the  Divorce  Act,  which  undoubtedly 
is  embodied  in  the  more  recent  Acts,  to  make  such  an  order 
unless  the  Queen^s  Proctor  becomes  a  party  to  the  suit 
whilst  the  questions  are  depending  between  the  original  par- 
ties. [Dr.  Spinks  referred  to  Marris  v.  Harris  and  Burke, 
and  the  Queen's  Proctor  intervening,  ante,  p.  530.]  But 
there  the  Queen^s  Proctor  intervened,  and  pleaded  before  the 
original  petition  was  heard;  but  here,  after  the  decree  nisi 
has  been  obtained,  tiie  proceeding  assumes  a  gtto^-eriminal 
shape ;  and  I  am  not  satisfied  that  I  have  power  to  order  the 
attendance  of  the  petitioner  under  t^e  43rd  section  of  the 
Divorce  Act.  But  I  will  make  an  order  to  stay  proceedings 
till  he  appears. 


Thompson  v,  Thompson  and  Baraas.  1862. 

NoTember  25. 

Dissolution  of  Marriage.— Settlement.— 22  ^  23  Vict.         t^IoII^on 

V, 

Thompson 

AND  fiARRAa* 


c.  61,  s.  5.  ». 

Thompson 


The  Court  will  make  no  order  respecting  settled  property  under  22  & 
23  Yiot.  o.  61,  s.  6,  after  dissolution  of  marriage  by  reason  of  the 
wife's  adultery,  to  deprive  the  husband  of  any  benefit  derived  from 
the  settlement. 

This  was  originally  the  husband's  petition  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery.  On  the  Ist 
of  July,  1862,  the  decree  absolute  was  made,  and  the  late 

VOL.  II.  2  X 
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1862,      wife  now  moved  the  Court  to  make  an  order  with  respect  to 

November  25.  ^  post-nuptial  settlement  under  the  22  &  23  Vict.  c.  61,  s.  5, 

Thompson    which  enacts  that  "  the  Court,  after  a  final  decree  of  nullity 

Thompson    ^^  marriage  or  dissolution  of  marriage,  may  inquire  into  the 

AND  Barras.  existence  of  ante-nuptial  or  post-nuptial  settlements  made  on 

the  parties  whose  marriage  is  the  subject  of  the  decree,  and 

may  make  such  orders  with  reference  to  the  application  of  the 

whole  or  a  portion  of  the  property  settled,  either  for  the  benefit 

of  the  children  of  the  marriage  or  of  their  respective  parents, 

as  to  the  Court  shall  seem  fit/' 

From  the  petition  "  of  Mary  Ann  Barras,  wife  of  James 
Barras,  and  formerly  Mary  Ann  Thompson,  the  respondent  in 
the  above  cause,''  and  from  Mr.  Thompson's  affidavit,  filed  in 
opposition  to  the  motion,  the  following  facts,  among  others, 
appeared :  that  Mrs.  Thompson,  under  the  wills  of  an  aunt 
and  of  her  father,  became,  on  the  death  of  her  mother,  in 
August,  1859,  entitled  to  a  life-interest  in  certain  heredita- 
ments, with  remainder  to  her  children.  As  this  interest  was 
not  secured  to  her  separate  use,  the  husband,  Thompson, 
became  entitled  during  their  joint  lives,  jure  mariiu  For 
some  years  previously  the  parties  had  been  living  separately, 
and  after  some  negotiation,  a  deed  of  settlement  was  made 
in  April,  1860,  by  which  the  property  was  conveyed  to  cer- 
tain trustees,  on  trust  to  pay,  during  their  joint  lives,  one- 
half  of  the  proceeds  to  Thompson,  and  the  other  moiety  to 
Mrs.  Thompson  '^  until  the  said  Mary  Ann  Thompson  shall 
commit  any  act  of  adultery,  and  the  trustees  for  the  time 
being  acting  in  the  trusts,  etc.,  shall  declare  by  writiug 
under  their  hands  that  they  have  received  evidence  thereof," 
etc.,  from  and  after  which  time  the  trustees  to  pay  Mrs. 
Thompson's  moiety  to  Elizabeth  Thompson,  the  daughter  of 
the  parties.  In  April,  1861,  the  trustees  gave  notice  that 
they  were  satisfied  that  Mrs.  Thompson  had  committed  adul- 
tery, and  that  they  intended  to  pay  her  moiety  to  the  daughter. 
That  Thompson  had  contributed  nothing  to  the  support  of  his 
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wife  and  child  since  1840.     On  the  other  faand^  Thompson       1862. 

alleged  that  before  commencing  his  suit  for  dissolution,  he  ^^^^^^  ^^' 

had  made  his  daughter  a  bond  fide  offer  of  a  home,  which  she  Thompson 

refused,  and  that  she  had  been  living  and  continued  to  live  xhompsok 

with  her  mother  and  Barras.  ^k»  Baeeab. 

Dr,  Middleton,  under  the  above  circumstances,  moved  the 
Court  to  direct  that  the  moiety  of  the  rents  and  profits  now 
payable  under  the  deed  of  settlement  to  James  Henry  Thomp- 
son shall  for  the  future  be  applied  for  the  use  and  benefit  of 
the  said  Elizabeth  Thompson,  the  only  child  of  the  said  James 
Henry  Thompson. 

Dr.  Swabeff,  for  Mr.  Thompson,  was  not  called  upon. 

The  Judge  Ordinary  :  The  section  relied  upon  must  be 
taken  in  connection  with  the  45  th  section  of  the  original 
Divorce  Act,  which  enacts  that  '^  in  any  case  in  which  the 
Court  shall  pronounce  a  sentence  of  divorce  or  judicial  sepa- 
ration  for  the  adultery  of  the  wife,  if  it  shall  be  made  to  ap- 
pear to  the  Court  that  the  wife  is  entitled  to  any  property, 
either  in  possession  or  reversion,  it  shall  be  lawful  for  the 
Court,  if  it  shall  think  proper,  to  order  such  settlement  as  it 
shall  think  reasonable  to  be  made  of  such  property  or  any 
part  thereof  for  the  benefit  of  the  innocent  party,  and  of  the 
children  of  the  marriage,  or  either  or  any  of  them.''  Under 
this  section  the  Court  thought  it  had  no  power  to  deal  with 
settlements,  and  therefore  the  22  &  23  Vict.  c.  61,  gives  that 
express  power;  but  it  never  was  intended  that  the  Court 
should  deprive  an  injured  husband  of  the  benefit  he  takes 
under  a  settlement  at  the  prayer  of  the  adulterous  wife, 
whether  for  the  benefit  of  the  children  or  not. 


2  x2 
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July  22  and 
November  16.  ARTHUR  Henry  Beavan  (an  infant^  by  Joanna  Beavan^  his 


guardian)  v.  Emily  Louisa  Beavan. 
Beavan  ®  ' 

Beavan.     Petition  by  Infant. —  Costs, — Alimony  pendente  lite. — Wilful 

Neglect  or  Misconduct.— 20  ^  21  Vict  c.  85,  s.  31. 

An  infant  husband,  by  his  guardian »  petitioned  for  dissolution  by  rea- 
son of  his  wife's  adultery  ;  the  Court — 

Held,  that  the  wife  was  entitled  to  have  her  costs  taxed  as  usual,  but 
refused  to  make  any  order  for  alimony  pendente  lite,  the  wife  failing 
to  show  that  the  husband  had  any  income  or  property,  in  possession 
or  reversion. 

B.,  an  infant,  married  on  the  29th  of  November,  1860,  C,  a  prostitute 
several  yeai*s  older  than  himself ;  they  lived  together  till  the  22nd  of 
December,  when  B.,  being  a  ward  in  Chancery,  the  parties  were  sum- 
moned before  the  Master  of  the  Rolls,  by  whose  order  B.  was  de- 
livered to  his  guardian  and  sent  abroad.  C.  was  interdicted  from  all 
intercourse  or  communication  with  B.  C.  remained  till  July,  1861, 
in  the  same  lodgings  in  which  she  had  cohabited  with  B.,  and  there 
was  no  proof  of  any  misconduct  on  her  part  while  there.  She  ap- 
plied to  B.'s  family  for  money,  but  received  none.  Adultery  was 
charged  and  proved  against  her  in  October  and  November,  1861 : 
and  the  Court — 

Hbld,  that  B.  was  entitled  to  his  decree  nisi  for  dissolution  of  the 
marriage. 

Thid  was  a  petition  for  dissolution  of  marriage  by  reason 
of  the  wife's  alleged  adultery,  which  she  denied,  and  pleaded 
that  before  the  alleged  acts,  to  wit,  on  or  about  the  22nd  of 
December,  1860,  the  petitioner  deserted  and  wilfully  separated 
himself  from  the  respondent  without  any  reasonable  cause, 
and  has  continued  so  to  desert  the  respondent,  and  has  so 
wilfully  neglected  the  respondent  as  to  conduce  to  her  com- 
mitting adultery,  on  which  plea  the  petitioner  took  issue. 

On  the  4th  of  April,  1862,  a  summons  was  issued  on  be- 
half of  the  respondent  for  payment  into  Court  by  the  guar- 
dian of  a  sum  to  meet  the  respondent's  costs  of  the  hearing. 
The  following  affidavits  were  filed  on  that  occasion^  and  as 
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they  stated,  for  the  most  part  accurately,  the  facts  of  the  case,      1862. 

are  here  inserted : —  J^J  ^^  ^^^ 

NoTember  1 6. 
Affidavit  of  respondent,  sworn  12th  of  April,  1862,  saith :  

"1.  That  I  was  married  to  the  above-named  petitioner,  A.      Beavah 
"  H.  Beavan,  at  the  church  of  St.  Paulas,  Camden  Town,  in      Biatax. 
"the  county  of  Middlesex,  on  the  29th  of  November,  I860. 

"  2.  That  I  lived  and  cohabited  with  my  said  husband  from 
"  the  day  of  our  marriage  as  aforesaid  till  the  22nd  of  Decem- 
"ber,  1860,  at  No.  6,  Victoria  Terrace,  Rochester  Square, 
"  Camden  Town,  in  the  said  county  of  Middlesex. 

"  3.  That  on  the  22nd  of  December,  1860,  I  was  deserted 
"  by  my  said  husband,  and  left  by  him  without  any  means  of 
^'support,  and  I  have  since  that  day  received  no  pecuniary 
"  support  or  assistance  from  my  said  husband  or  his  friends,  nor 
"  have  I  ever  seen  or  heard  from  him,  and  1  am  in  consequence 
^^  of  such  desertion  quite  destitute  and  unable  to  meet  the 
''  necessary  expenses  of  this  suit. 

"  4.  My  said  husband,  as  I  believe,  has  been  sent  abroad 
"by  his  friends  and  relatives,  and  is  not  now  residing  in 
"  England. 

"  5.  I  was  deserted  by  my  said  husband  under  the  follow- 
"  ing  circumstances.  A  few  days  before  the  said  22nd  of  De- 
"cember,  1860,  my  said  husband  and  myself  were  served 
"  with  a  summons  to  attend  before  his  Honour  the  Master  of 
"  the  Rolls,  at  his  chambers  in  Chancery  Lane.  In  the  said 
"  summons  I  was  charged  with  having  married  an  infant  ward 
'^  of  Court.  I  attended  with  my  said  husband  at  the  cham- 
"  bers  of  the  Master  of  the  Rolls  on  the  said  22nd  of  Decem- 
"  ber,  1860,  in  obedience  to  the  said  summons,  and  whilst  I 
"  was  being  examined  by  the  said  Master  of  the  Rolls  on  the 
"  subject  of  my  marriage,  my  said  husband  was,  as  I  believe, 
"  taken  away  by  his  friends  and  relations,  and  I  have  never 
"  since  been  able  to  find  him,  though  I  have  made  repeated 
"  applications  for  the  purpose  to  his  mother  and  guardian  in 
"  this  suit,  and  to  others  of  his  friends  and  relatives. 
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Jjoly  22  and 
November  16< 


Bbayan 

9. 

Bsatah. 


"  6.  Until  I  was  served  with  the  said  sammons^  I  was  not 
'^  aware  that  my  said  husband  was  under  the  age  of  twenty* 
"  one  years,  nor  that  he  was  a  ward  of  the  Court  of  Chancery, 
^'  as  he  always  represented  to  me  that  he  was  twenty-one  years 
"  of  age  and  upwards. 

^'  7.  My  said  husband^s  friends  and  relations  are  in  wealthy 
"  circumstances^  and  his  said  mother  and  guardian  in  this  suit 
"  is  entitled,  under  the  will  of  my  said  husband^s  father,  who 
''died  in  the  year  1852,  to  a  life-interest  in  the  sum  of 
''£45,000  or  thereabouts,  one-fifth  of  which  sum  is  by  the 
"  said  will  bequeathed  to  my  said  husband  on  the  death  of  his 
"said  mother .^^ 

AflSdayit  of  Peter  Barron  Matthews,  clerk  to  petitionei's 
solicitors,  sworn  15th  of  April,  1862,  saith: 

"  1.  That  I  have  been  informed  by  Mr.  Chas.  John  Shou- 
"  bridge,  one  of  my  principals,  and  believe  the  same  to  be 
"  true,  that  in  the  year  1853  a  suit  was  instituted  in  the  High 
"  Court  of  Chancery  by  him  or  his  late  firm  of  Shoubridge 
"  and  Bramby,  as  solicitors. for  their  next  friend,  on  behalf  of 
"  Joanna  Sophia  Phillips  Beavan,  Hugh  John  Cadell  Beavan, 
"  Horace  Charles  Beavan,  Arthur  Henry  Beavan,  the  above- 
"  named  petitioner,  and  Alfred  Edward  Beavan,  the  then  in- 
"fant  children  of  Henry  William  Beavan,  deceased,  against 
"  Joanna  Beavan,  their  mother  and  guardian,  as  the  executrix 
"and  one  of  the  trustees  of  the  will  of  the  said  Henry  Wil- 
"liam  Beavan,  and  also  against  Thomas  Paterson  Anderson, 
"  the  other  trustee,  as  defendants  thereto. 

"  2.  I  attended  to  the  conduct  and  management  of  such 
"  suit,  and  I  say  that  such  suit  was  instituted  for  (among 
"  other  purposes)  the  administration  of  the  estate  of  the  said 
"Henry  William  Beavan  under  the  direction  of  the  said 
"  Court  of  Chancery^  and  is  still  pending ;  by  means  thereof 
"  the  said  petitioner  Arthur  Henry  Beavan  became  and  still 
"is  a  ward  of  the  said  •Court  of  Chancery. 

"  3.  By  an  order  bearing  date  the  22nd  of  December^  1860, 
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''  made  by  his  Honour  the  Master  of  the  Bolls  in  the  said      1862. 
"  canse^  it  was  ordered  that  the  infant  plaintiff,  Arthur  Henry  ^^^  ^t^ia 

*^  Beavan,  should  be  forthwith  delivered  into  the  custody  of  his       

*'  guardian,  the  said  defendant  Joanna  Beavan,  and  that  the      Beatah 

'^said  defendant,  as  such  guardian,  should  be  at  liberty  to      Bkatak. 

^'  take  or  send  the  said  infant  abroad.     And  it  was  ordered 

**  that  Emily  Louisa  Dane,  alleging  herself  to  be  the  wife  of 

"the  said  infant  plaintiff,  Arthur  Henry  Beavan,  should  be 

*'  restrained  from  having  any  interview  with  the  infant  plaintiff 

"  Arthur  Henry  Beavan,  and  from  having  any  intercourse  or 

"  communication  with  him  directly  or  indirectly,  by  letter  or 

^'message,  or  by  any  messenger,  or  by  any  other  manner 

"  whatever,  and  from  knowingly  receiving  any  letter  from  the 

'^  said  infant  plaintiff  Arthur  Henry  Beavan,  or  resorting  to 

"  any  place  for  the  purpose  or  with  the  view  to  meeting  him, 

"or  showing  him  that  she  was  present.     And  it  was  ordered 

''  that  the  said  Emily  Louisa  Dane,  alleging  herself  to  be  the 

"  wife  of  the  said  infant    plaintiff  Arthur  Henry   Beavan, 

"  should  attend  at  the  bar  of  that  Court  in  the  Rolls  Yard, 

"  Chancery  Lane,  in  the  county  of  Middlesex,  on  the  12th  of 

"  January,  1861,  at  three  o'clock  in  the  afternoon  of  that  day, 

*"  to  show  cause  why  she  should  not  be  committed  to  the 

"  Queen's  Prison  for  marrying  or  attempting  to  marry  the 

**8aid  infant  plaintiff,  Arthur  Henry  Beavan.     And  it  was 

"  ordered  that  an  inquiry  should  be  made  whether  the  said 

"  infant  plaintiff,  Arthur  Henry  Beavan,  had  contracted  a  valid 

"  marriage,  and  with  whom,  and  under  what  circumstances. 

"  4.  Pursuant  to  such  order,  the  said  Arthur  Henry  Bea- 
*'  van  was  delivered  into  the  custody  of  his  said  guardian,  and 
"  he  was  sent  by  her  abroad,  as  I  was  informed  by  the  said 
"  Mr.  Shoubridge,  and  believe. 

"  5.  By  another  order,  bearing  date  the  20th  of  December, 
"  1861,  made  in  the  said  cause  by  his  Honour  the  Master  of 
''  the  Bolls,  it  was  ordered  that  the  said  defendant  Joanna 
''Beavan  should  be  at  liberty  to  take  or  send  the  said  infant 
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1862.       *'  ward,  Arthur  Henry  Beavan  (who,  as  I  am  informed  by  the 
Jaly  22  and    f(  gaid  Mr.  Shoubridge,  and  believe,  was  then  about  to  return 

November  16.  ,         ,  .  .  ,  . 

"  to  this  country),  abroad  any  time  withm  twelve  months  firom 

Bkayan      ft  that  day,  and  pursuant  to  such    order,  the  said  Arthur 

BsAYAN.     '^  Henry  Beavan  has  (as  I  have  been  informed  by  the  said  Mr. 

^^  Shoubridge,  and  believe)  been  sent  abroad.'' 

Affidavit  of  Joanna  Beavan,  petitioner's  guardian,  sworn 
14th  of  April,  1862,  saith  : 

"  1.  That  I  am  the  mother  of  the  petitioner,  Arthur  Henry 
'^  Beavan,  and  his  guardian,  appointed  by  the  will  of  his 
'^  father,  my  late  husband,  Henry  William  Beavan,  deceased. 

"  2.  The  said  petitioner  was  bom  on  the  22nd  of  July, 
^'  1844,  and  is  now  in  the  eighteenth  year  of  his  age. 

"  3.  There  is  a  suit  pending  in  the  High  Court  of  Chancery 
^'  for  the  administration  of  the  estate  of  my  late  husband,  and 
^'  the  said  petitioner  is  a  party  to  the  said  suit  and  is  a  ward  of 
^^  the  said  Court  in  respect  of  his  interest  under  the  will  of 
*^  my  said  late  husband. 

"  4.  The  interest  of  the  said  petitioner  under  the  said  will 
''is  contingent  on  his  attaining  twenty  one  years  of  age,  and 
"  is  a  reversionary  interest  expectant  on  my  decease,  so  that 
''unless  he  attains  twenty-one  and  survives  me,  he  will 
"  never  come  into  possession  of  any  property  under  the  said 
*'will. 

"5.  He  has  no  absolute  present  or  vested  interest  in  the 
"  property  whatsoever.  No  allowance  is  made  to  me  for  his 
"  maintenance  or  education.  He  is  entirely  maintained  and 
"  educated  by  me  out  of  my  own  income.  He  is  not  engaged 
"  in  any  trade  or  profession,  nor  has  he  any  means  of  gaining 
"  his  living,  but  is  wholly  dependent  on  me  for  his  support. 
''  At  the  time  of  his  marriage  with  the  respondent  he  was  re- 
"  siding  at  home  with  me,  and  was  under  the  instruction  of  a 
"  private  tutor/' 

The  summons  was  opposed  by  counsel  on  behalf  of  the 
guardian,  but  the  judge  made  the  order. 
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On  the  28th  of  April,  1862,  a  petition  for  alimony  pendente      1862. 
iiie  was  filed  by  the  respondent,  to  which  the  guardian  refused    July  22  tnd 

u  1                              1     '   A          ^.    \       '                    1  November  16. 
to  answer ;  but  on  summons,  the  judge,  after  hearing  counsel       

and  taking  time  to  consider,  directed  that  she  should  file  an      Beayan 

answer.  Beavan. 

On  the  22nd  of  July  the  question  of  alimony  came  before 

the  Court  on  motion. 

Mr.  6.  Francis,  on  behalf  of  the  respondent,  contended  that 
the  guardian  was  liable  to  all  the  incidents  of  the  suit,  and 
among  them  to  alimony  pendente  lite  in  respect  of  property 
to  which  the  infant  was  entitled,  having  r^ard  to  his  position 
in  life.  [By  the  Court  :  Has  the  infant  any  reversionary 
property  within  the  meaning  of  the  judge's  remarks  in  Stone 
V.  Stone,  3  Curt.  341  ?]  The  guardian  is  liable  for  necessaries 
for  the  infant ;  is  she  not  so  for  those  of  the  infant's  wife  ?  In 
Chappie  V.  Anne  Cooper,  13  M.  &  W.  252,  it  was  held  that  an 
infant  widow  is  bound  by  her  contract  for  the  furnishing  of  the 
funeral  of  her  husband,  who*  left  no  property  to  be  adminis- 
tered. In  Bruere  v.  Bruere,  1  Curt.  566,  the  husband  being 
an  insolvent  debtor,  but  entitled  to  an  estate  in  reversion  after 
his  father's  death,  the.  Court  refused  to  allot  alimony  eo  no- 
mine,  but  suspended  the  proceedings  till  some  maintenance 
should  be  provided  for  the  wife.^ 

*  In  MaloY,  Malo,  Consist,  of  London,  November,  1786,  Dr.  Wynne, 
the  then  Chancellor,  allotted  alimony  peitdente  lite  on  an  allowance 
from  father  to  son  ;  it  was  the  husband's  suit,  by  reason  of  the  wife's 
alleged  adultery.  The  learned  judge  said  : — "  It  is  to  be  taken,  then, 
"  as  proved  that  he  is  not  of  himself  legally  possessed  of  anything,  and 
"  that  his  allowance  does  not  exceed  £200  a  year,  and  from  thence  I 
*'  must  take  what  he  may  be  able  to  allow.  It  frequently  occurs,  that 
"  you  cannot  fix  any  certain  sum  as  the  property  of  the  party  who 
*'  brings  the  suit ;  but  it  does  not  follow  from  thence  that  a  woman 
"  against  whom  the  suit  is  brought  should  be  left  in  poTcrty  and  dis- 
**  tress.  It  is  plain  in  the  present  case  that  the  father  is  a  man  of  sub- 
"  stance,  by  the  allowance  which  it  appears  the  son  has  received  from 
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1862.  Dr.  Spinks,  contra,  for  the  guardian  :  The  principle  is,  that 

N°^  ^te*^^  *^®  husband  and  wife  separated  howsoever,  the  wife,  pending 

a  sait  in  this  Court,  has  a  right  to  share  the  husband's  income 

Beayan  whatsoever;  but,  if  there  is  no  available  income,  the  Court 
BcATAK.     declines  to  make  any  order.     As  to  reversionary  interests,  the 

question  is,  are  they  a  marketable  commodity?     In  this  case, 

certainly  not  till  the  in&nt  comes  of  age. 

Thb  JvnoE  Orutnabt:  I  am  of  opinion  that  I  ought  to 
make  no  order  for  alimony  pendente  lite  in  the  present  case ; 
but,  as  the  point  raised,  viz.  the  liability  of  the  guardian, 
seems  a  new  one,  the  costs  of  this  argument  may  be  taxed  on 
behalf  of  the  respondent. 

On  the  16th  of  November,  the  issues  raised  in  the  petition 
for  dissolution  came  on  for  trial  before  the  Judge  Ordinary. 

Mr.  Serjeant  Shee  and  Dr.  Spinks  for  the  petitioner. 

Mr.  G.  Francis  and  Mr.  TidsvjeU  for  the  respondent. 

The  following,  among  other  facts,  were  proved  at  the  hear- 
ing : — 

The  petitioner,  then  between  sixteen  and  seventeen  years 
old,  was,  on  the  29th  of  November,  1860,  married  to  Emily 
Louisa  Dane,  at  the  district  church  of  St.  Paul,  in  the  parish 
of  St.  Pancras ;  he  was  living  with  his  mother,  in  Blandfoid 
Square.  In  the  autumn  of  1860  the  respondent  lived  in,  or 
frequented,  a  house  of  ill-fame  in  Dorchester  Place.    A  police- 

"  him :  if  hifl  son  is  maintained  in  any  way,  the  Court,  in  this  as  in 
"  other  instances,  is  sometimes  obb'ged  to  judge  from  appearances,  and, 
"  under  all  the  circumstances,  I  allow  £50  a  year,  from  the  return  of 
"  the  original  citation."  Mr.  Malo's  proctor  immediately  undertook 
for  payment  of  alimony  and  costs.  (From  a  MS.  note  in  the  possession 
of  one  of  the  present  reporters.) 
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man  said^  that  she  had  not,  to  his  knowledge,  lived  there  since      1862. 
the  beginning  of  November,  1860;  that  he  had  not  seenBeavan,  J^l^^i^ 

the  petitioner,  go  to  that  house  with  the  respondent,  but  had       

seen  him  go  to  the  house  in  August,  1860,  when  she  was  ^'^^^ 
living  there.  Her  age,  judging  from  appearance,  was  put  by  Bkavan. 
various  witnesses  at  from  twenty-eight  to  thirty-five.  The 
marriage  was  by  license,  and  the  parish  derk  being  at  first 
the  only  witness  at  hand,  the  respondent  had  gone  out  of  the 
church  and  shortly  returned  with  a  woman,  who  signed  the 
register.  After  the  marriage  the  parties  lived  in  Victoria 
Terrace,  Camden  Town,  till  they  were  taken  before  the  Master 
of  the  Rolls,  as  stated  in  the  alBdavits  above  printed.  Accord* 
ing  to  the  evidence  of  the  landlord  of  the  house  in  Victoria 
Terrace,  the  petitioner  and  respondent  lived  happily  while  they 
were  together  there;  she  came  back  after  he  did  not  return, 
and  seemed  miserable  for  a  time  after;  she  behaved  decently 
while  she  stayed,  which  was  till  the  end  of  July,  1861 ;  used 
to  go  out  about  ten  in  the  morning  and  returned  at  six,  seven, 
or  eight  in  the  evening.  She  was  asked  once  or  twice  for 
rent,  but  said  she  had  no  money. 

The  evidence  of  adultery,  in  October  and  November,  1861, 
was  not  contested  by  the  respondent's  counsel ;  on  the  other 
hand,  it  was  not  denied  that  she  never  had  any  money  from 
the  petitioner's  family,  though  she  had  applied  to  them  for  as- 
sistance by  letter. 

Mr.  G.  Francis  submitted  that  the  neglect  of  the  peti- 
tioner's family  to  support  his  wife,  even  admitting  that,  under 
the  order  of  the  Master  of  the  Rolls,  howsoever,  the  husband 
could  not  be  said  to  have  deserted  his  wife,  necessarily  threw 
such  a  wife  back  on  her  old  course  of  life,  and  had  so  conduced 
to  the  adultery  as  to  raise  a  case  for  the  discretion  of  the 
Court  under  the  31st  section  of  the  Divorce  Act.  He  cited 
Coultkart  V.  Couitharty  28  L.  J.  21 ;  Morgan  y^  Morgan,  2  Curt. 
688-9. 
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1862.  Mr.  Serjeant  Shee^  contra,  cited  Du  Terreaux  v.  Du  Ter^ 

Koiem^ri6  ^^^^>  ^  ^^^^^  ^  '^^'^^'  ^^^>  ^^^  referred  to  Morgan's  Divorce 

and  Grippes  Divorce,  H.  L.  Journals.     • 

Beatan 

V. 

Beayan.  The  Judge  Ordinary:  This  is  a  suit  for  diasolation  of 
marriage  on  the  ground  of  the  wife's  adultery. 

The  case  made  on  behalf  of  the  respondent  is  not  by  way  of 
bar  to  the  prayer  of  the  petition,  assuming  the  adultery  to  be 
proved,  but  it  is  by  way  of  appeal  to  the  discretion  of  the 
Court.  No  authority  gives  so  much  anxiety  to  the  Court  in 
its  exercise  as  a  discretionary  authority.  The  case  is  remark** 
able.  A  boy  sixteen  years  of  age  marries  a  prostitute,  whose 
age  has  been  variously  reckoned  between  twenty-eight  and 
thirty -five;  as  far  as  experience  goes,  therefore,  it  was  all  on 
her  side :  her  course  of  life  had  been  such  as  that  she  must 
have  been  a  pretty  good  judge  of  the  ages  of  young  men.  I 
can't  believe  she  thought  him  of  age  at  the  time  of  the  mar- 
riage. I  have  no  doubt  that  she  knew  he  was  not  twenty-one; 
she  certainly  knew  it  was  a  clandestine  marriage,  and  from 
the  evidence  of  the  parish  clerk  it  appears  that  it  was  she  who 
went  out  to  seek  the  second  witness  and  took  the  leading 
part.  The  Master  of  the  Rolls,  Beavan  being  a  ward  in  Chan- 
cery, took  upon  himself  to  dissever  them ;  when  his  judgment 
is  impeached  I  dare  say  he  will  know  how  to  vindicate  his 
own  order. 

Without  stating  what  is  the  law,  it  is  enough  now  to  say 
that  it  is  generally  supposed  that  till  twenty-one  years  of  age 
the  Court  of  Chancery  has  such  jurisdiction.  It  is  said  that 
the  mother  ought  to  have  supported  this  woman ;  how  could 
she  expect  that  ?  The  boy  had  nothing,  and  was  out  of  the 
way;  the  mother  was  naturally  indignant;  the  wife  must 
have  been  prepared  for  the  consequences  of  such  a  marriage ; 
the  husband  did  not  leave  her  voluntarily;  money  he  had 
none.  Is  it  within  the  discretionary  power  of  the  Court  to 
say  that  the  family  ought  to  find  money  ? 
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There  is  no  evidence  of  any  endeavour  after  the  separation 
to  support  herself  by  any  honest  means :  the  evidence  offered 
is  merely  negative, — that  for  some  time  she  did  no  positive 
harm  during  the  hours  she  was  in  those  lodgings.  It  would 
be  a  very  bad  example  if  this  Court  were  to  hold  out  that, 
whenever  a  prostitute  inveigles  a  boy  into  marriage,  his  family 
is  bound  to  maintain  her. 

Decree  Nisi  for  dissolution. 


1862. 

July  22  and 
November  16. 


Beavan 

9. 
fiKAYAir. 


Jane  Munt  v.  William  Munt. 

Sequestration, — Amount  Due  under  Award, — Payment  into 
Court. — Attorney's  Lien. 

On  non-payment  of  certain  sums  due  by  way  of  alimony  and  costs,  a 
writ  of  sequestration  issued  against  the  respondent's  property,  and 
an  order  was  made  on  K.  to  pay  into  Court  a  sum  of  money  awarded 
in  an  action  in  the  Queen's  Bench  to  be  paid  by  E.  to  respondent 
On  motion  on  behalf  of  petitioner  to  order  such  sum  to  be  paid  out 
in  part  satisfaction  of  her  attomey^s  taxed  costs  and  her  own  ali- 
mony, the  Court  refused  to  make  such  order,  H.  and  F.,  respondent's 
attorneys  in  the  action  in  the  Queen's  Bench,  having  satisfied  the 
Court,  on  affidavit,  that  they  had  a  lien  for  costs  in  that  cause  exceed- 
ing the  sum  so  paid  into  Court. 

This  was  a  question  arising  out  of  proceedings  in  the  wife's 
petition  for  judicial  separation,  in  the  course  of  which  certain 
orders  had  been  made  on  the  respondent  to  pay  sums  of  mo- 
ney by  way  of  costs  and  alimony,  which  he  had  disobeyed. 

On  the  27th  of  March,  1862,  a  writ  of  sequestration  was 
issued  against  his  property;  and  on  the  15th  of  July  an 
amended  order  was  made,  calling  on  Henry  Kennedy,  of 
Brighton,  to  pay,  within  three  days  after  service  of  the  order, 
into  the  registry  of  her  Majesty's  Court  of  Probate,  the  sum 
of  £65. 5^.,  which,  by  an  award,  bearing  date  the  19th  of  May, 


Nov.  11  and  25. 

Munt 

MUMT. 
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MUNT. 
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1862.       1862,  Mr.  H.  T.  J.  Macnamara  had  awarded  to  be  paid  by  the 

Nov.  11  and  25.  g^id  Henry  Kennedy  to  William  Munt,  the  respondent  in 

MuNT       tliis  cause,  in  an  action  in  the  Court  of  Queen's  Bench, 

wherein  the  said  William  Munt  was  plaintiff,  and  the  said 

Henry  Kennedy  was  defendant. 

In  obedience  to  such  order,  Henry  Kennedy,  by  P.  W. 
Dolman,  his  attorney,  paid  into  the  registry  of  the  Court  of 
Probate  the  sum  of  £65.  6s.  On  notice  given  to  Mr.  Dolman 
as  Kennedy's  attorney,  to  Messrs.  Hillyer  and  Fenwick  as 
Munfs  attorneys  in  the  action  in  the  Queen's  Bench,  and  to 
E.  W.  Crosse  as  his  proctor  in  this  suit, — 

Dr.  Spinks  moved  the  Court  to  order  the  said  sum  of 
£65.  68.,  so  paid  by  the  said  Henry  Kennedy  into  the  registry, 
to  be  paid  out ;  £40.  2s.  lOrf.  to  Montague  Oosset  (the  peti- 
tioner'^ attorney),  on  account  of  a  portion  of  his  costs,  as 
taxed  and  ordered  to  be  paid ;  and  the  balance  to  the  peti- 
tioner, on  account  of  alimony  ordered  to  be  paid  to  her. 

Messrs.  Hillyer  and  Fenwick  had  served  a  notice  on  Mr. 
Gosset  and  on  the  registrar  of  the  Court,  to  the  effect  that 
they  claimed  a  lien  upon,  and  to  be  entitled  to,  the  sum  of 
£65.  5^. ;  that  the  said  sum  was  ordered  to  be  paid  by  award 
(as  above  stated),  which  award  was  made  a  rule  of  the  Court 
of  Queen's  Bench  on  the  13th  of  June ;  and  that  due  notice 
of  such  lien  was  given  to  the  defendant,  and  Mr.  Dolman,  his 
attorney,  on  the  15th  of  July. 

Mr.  J.  Browfiy  on  behalf  of  Messrs.  Hillyer  and  Fenwick, 
opposed  the  motion. 

The  Court  directed  the  matter  to  stand  over  for  a  more 
precise  affidavit  from  Messrs.  Hillyer  and  Fenwick  as  to  their 
lien,  and  in  reply  to  certain  charges  of  contempt  of  Court 
brought  against  them  by  Mr.  Gk>sset. 

Messrs.  Hillyer  and  Fenwick,  on  20th  of  November,  served 
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notices  on  Mr.  Gosset  and  Mr.  Crosse,  to  the  effect  that  they       1862. 
should  move  the  Court  on  the  25th  of  November,  to  order  ^^^•^^•'*^^*- 
the  said  sum  to  be  paid  to  themselves  in  part  liquidation  of       munt 
costs,  chaises,  and  expenses,  due  and  owing  to  them  from  the       ^'^* 
said  William  Munt,  as  his  attorneys  in  the  action  in  the 
Queen's  Bench. 

On  the  renewed  motion. 

The  Judge  Oadinart  said :  This  case  stood  over  to  give 
Messrs.  Hillyer  and  Fenwick  an  opportunity  of  showing  the 
lien  they  claimed,  and  of  clearing  themselves  of  an  imputation 
of  having  treated  the  process  of  the  Court  with  contempt. 
They  do  now  show  the  existence  of  an  attorney's  lien  for  costs 
in  the  suit  exceeding  the  amount  paid  into  Court;  all  that  the 
other  side  can  do  therefore  is  to  tax  their  bill  at  the  risk  of 
costs. 
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APPENDIX  II. 


IN  THE  CONSISTORIAL  COUBT  OF  DUBLIN. 
(Brfore  Db.  Badolitt,  LL.D.,  Q.C.,  Vioab-Geksbal.) 

Seaver  v.  Seavee.^  1846. 

Bestiiuiian  qf  Conjugal  Rights. — Adultery, — Mutual   Quilt. — Com-       Sbatb* 

pensatio  Criminis. — Replication.  Seatre, 

A.  (the  wife)  sued  B.  (her  huBband)  for  restitution  of  conjugal  rights.  B. 
plead  in  bar  A.'s  adultery.  A.,  in  her  replication,  (1)  denied  her  adultery, 
and  (2)  recriminated  B.'s  adultery.  The  admission  of  so  much  of  A.'s  re- 
plication as  recriminated  B.'s  adultery  was  opposed. 

Held  (in  the  Consistorial  Court  of  Dublin  ;  and  afterwards,  on  appeal,  in  the 
Court  of  Delegates,  Ireland),  that  the  doctrine  of  compensatio  eriminit  ap- 
plied to  suits  for  restitution  of  conjugal  rights ;  that  A.  was  entitled  to 
recriminate  B.'s  adultery ;  and  that  where  both  parties  had  been  guilty  of 
adulteiy,  the  Court  would,  at  the  suit  of  one  of  them,  make  a  decree  for 
restitution  of  conjugal  rights. 

This  was  a  suit  brought  by  Mrs.  Seayer  against  her  husband,  for 
restitution  of  conjugal  rights.  The  impuguant  pleaded  in  bar  his  wife's 
adultery.  The  promovent  replied,  by  way  of  recrimination,  her  hus- 
band's adultery.  The  question  arose  upon  an  objection  to  the  admis- 
sibility of  this  replication.  The  facts  of  the  case  are  sufficiently  stated 
in  the  judgment. 

Dr.  JTiley  argued  the  case  for  the  promovent,  Mrs.  Seaver. 

*  The  effect  of  a  plea  of  compenaatio  criminii  in  a  suit  for  restitution  of 
conjugal  rights  was  raised  in  Mope  y.  Mope,  1  Swab.  &  Trist.  94,  where  the 
Judge  Ordinary  decided  that  the  plea  was  inadmissible.  The  important  deci- 
sions given  in  Ireland  in  Seaver  y.  Seaver,  on  the  same  question,  are  not  re- 
ferred to  in  Hope  y.  Mope,  there  having  been,  at  the  date  of  that  judgment,  no 
published  report  of  them.  The  rpporters  have  been  permitted,  by  the  courtesy 
of  Dr.  Todd,  LL.D.,  Banrister-at-Law  in  Dublin,  who  subsequently  published  a 
report  of  these  judgments,  to  append  his  report  of  them  to  the  pi-esent  volume. 
VOL.  II.  2  Y 
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1 846.  '^*  ^^y^^  ^^^  ^''  Seaver,  the  impugnant. 

S,^y.4  Cur,  adv.  wdt. 

V. 

Skates.  J)-^^  Radclifp  :  This  was  a  suit  for  restitution  of  conjugal  rights, 

brought  by  Mrs.  Seaver  against  her  husband.  A  former  suit  had 
been  instituted  by  this  lady  against  her  husband,  for  a  divorce,  on  the 
grounds  of  cruelty  and  adultery,  to  which  the  husband  pleaded  a  case 
of  recrimination,  charging  her  with  adultery.  Both  parties  were  dis- 
missed in  that  suit  for  failure  of  proof  of  their  respective  cases,  and 
soon  after  the  pronouncing  of  that  order  of  dismissal  the  present  suit 
was  commenced.  The  libel  in  this  suit  was  exhibited  on  the  9th  of 
November,  1844  ;  a  reconventional  matter  was  exhibited  on  behalf  of 
the  impugnant,  in  bar  of  his  wife's  suit,  in  which  he  prayed  a  decree 
of  divorce,  and  pleaded  that  the  promovent  was  of  wanton  habits,  and 
of  a  debauched,  discontented,  and  violent  temper  and  inclination ;  that 
they  cohabited  together  in  France  for  some  years  after  their  marriage, 
until  the  30th  of  October,  1833,  when,  by  reason  of  debts  there  con- 
tracted by  her,  he  fled  from  that  country,  where  he  left  her  with  her 
children,  and  did  not  again  see  her  until  the  month  of  February,  1841. 
That  in  the  year  1834,  Mrs.  Seaver  received  money  from  her  father  to 
bring  her  home,  where  she  remained  until  the  spring  of  1834,  when, 
from  wantonness,  and  without  knowing  where  her  husband  was,  she 
left  her  father's  house,  and  returned  to  France.  It  then  pleaded  that 
she  committed  adultery,  when  in  France,  with  one  William  Browne, 
and  afterwards  returned  to  England,  and  continued  her  adulterous  in- 
tercourse with  Browne,  by  whom  she  had  a  child  in  1836,  in  London, 
after  which  she  returned  to  Southsea,  and  there  resided  for  some  time, 
but  without  having  any  further  intimacy  with  Browne. 

He  then  pleaded  that  after  the  death  of  her  father,  in  1836,  she  re- 
turned to  and  resided  at  her  hnsband's  house  in  Ireland,  and,  while 
there,  committed  adulteiy  with  a  person  named  Freeland,  by  whom  she 
became  pregnant  before  her  husband's  return  from  the  Continent,  in 
the  month  of  February,  1841 ;  and  that,  he  believing  her  to  be  per- 
fectly innocent,  they  cohabited,  with  occasional  intemiption  and  quar- 
rels, till  December,  1842,  when  their  domestic  differences  caused  a  se- 
paration, which  was  followed  by  the  suit  already  adverted  to,  pending 
which,  he  alleges,  he  discovered  she  had  been  guilty  of  the  adulteries 
adverted  to. 

Issue  having  been  joined  on  this  reconventional  matter,  and  several 
witnesses  having  been  examined  in  support  thereof,  Mrs.  Seaver  ex- 
hibited the  replication,  the  admission  of  which  has  been  objected  to ; 
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since  which  Mr.  Seaver  has  withdrawn  his  prayer  for  divorce  on  the       1846. 
ground  of  her  adultery,  and  by  a  special  proxy  has  authorized  his  proc-       Seavk* 
tor  to  abandon  on  the  acts  any  such  relief ;  so  that  the  question  re-       seaver 
specting  the  admissibility  of  the  promovent's  pleading  stands  on  dif- 
ferent grounds  from  what  it  did  when  Mr.  Seaver  prayed  for  a  divorce. 

If  the  impugnant  had  persisted  in  his  prayer  for  a  divorce,  there 
could  be  no  question  as  to  the  promovent's  right  to  recriminate,  by 
pleading  the  adultery  of  the  impugnant  as  a  bar  to  that  relief.  When, 
therefore,  the  pleading  of  Mrs.  Seaver  was  exhibited,  it  was  clearly 
admissible.  But  it  is  contended,  on  behalf  of  the  impugnant,  that  in 
a  suit  for  restitution  of  conjugal  rights,  the  adultery  of  the  promovent 
bars  her  of  all  remedy,  notwithstanding  the  adultery  of  the  husband, 
although,  if  the  husband  sought  for  a  divorce,  his  own  adultery,  at  any 
time  before  suit,  would  bar  his  right  to  such  relief.  It  was  also  ob- 
jected that  the  same  matters  were  alleged  in  the  former  suit  for  a  di- 
vorce, but  this  is  no  objection  to  the  pleading,  as  was  decided  by  the 
Privy  Council  in  the  case  of  Moore  v.  Moore,  3  Mo.  P.  C.  Cas.  86. 

Mrs.  Seaver's  pleading  has  been  supported  on  three  grounds  : — first, 
malicious  desertion ;  secondly,  that  if  the  husband  fail  in  his  proof  and 
she  succeed  in  proving  his  adultery,  she  may  change  her  prayer  and 
seek  a  divorce ;  thirdly,  that  the  mutual  adultery  is  a  compensatio  cri- 
minisy  and  puts  the  parties  in  the  same  position  as  if  no  adultery  had 
been  committed  by  either  of  them. 

As  to  the  first  point,  malicious  desertion,  some  doubts  have  been 
entertained  whether  it  be  a  circumstance  to  bar  the  husband,  unless  he 
was  guilty  of  connivance.  The  question  was  discussed  in  Clowes  v. 
Clowes,  4  No.  Ca.  29,  in  the  Arches  Court  (and  see  Philips  v.  Philips, 
1  Bob.  162). 

As  to  the  second  point,  viz.  the  right  of  the  wife  to  change  her 
prayer,  the  case  of  Kirby  v.  Kirby,  2  Curt.  216,  note,  has  been  cited. 
It  is  an  authority  which  would  justify  the  Court  in  admitting  this 
pleading,  although  it  is  not  clear  from  that  case  that  a  wife  could, 
under  the  circumstances  of  this  case,  change  her  prayer  into  one  for 
separation.  Such  an  allegation  was  rejected  in  the  case  of  Raibould  v. 
Raibould,  2  Curt.  214,  note,  but  the  difficulty  was  got  over  in  Kirby  ▼. 
Kirby, 

Originally  a  divorce  could  not  be  decreed  in  a  restitution  suit ;  but 
in  progress  of  time,  to  save  expense,  and  for  other  reasons,  a  contrary 
practice  has  been  adopted,  originating  probably  in  the  desire,  as  the 
husband  must  pay  all  the  costs,  to  make  one  suit  answer  the  purpose 

2  Y  2 


9. 
SULTKB. 
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1846.  of  aettfin^  nror  question  bffttm  ike  sum  psrties ;  so,  in  this  case, 
ScATKB  ikm  h  no  reason  whj  the  wife  skoold  be  Gompdkd  to  institute  a 
second  sidt  against  ber  hosband,  in  wbicb  tbe  same  eridenoe  would  be 
relied  on.  On  this  gnxind,  therefore,  I  think  the  pleading  would  be 
adnnsaJWe. 

It  now  remains  to  consider  the  third  groond  relied  on  to  sustain  the 
admiasibilitj  of  this  pleading,  nameh,  compauatio  erimUii^  and  its 
effect.  Not  being  able  to  find  anj  authority  expressly  deciding  that  a 
wife  would  be  entitled  to  a  decree  for  restitution  of  ooojugal  rights,  in 
a  case  where  mutual  aduherr  was  prored,  and  supposing,  from  the 
obserrations  of  Dr.  Lushington  in  some  of  the  reported  cases,  that 
there  had  been  a  decided  case  on  the  subject,  or  some  acknowledged 
practice,  I  ddajed  giring  mj  judgment  until  I  had  an  opportunity  of 
communicating  with  that  learned  judge.  In  reply  to  my  communica- 
tion, he  has  kindly  informed  me,  that  hafing  conferred  with  that  eminent 
advocate  Dr.  Haggard,  he  could  not  discorer  that  there  was  any  de- 
cided case  or  any  known  fixed  rule  of  practice  on  the  subject.  The 
absence  of  such  a  decision  may  be  accounted  for  partly  by  the  disin- 
dination  of  the  adulteresses  to  return  to  their  husbands,  and  partly  by 
the  paucity  of  cases  in  which  husbands,  guilty  themselves  of  adultery, 
have  had  the  inhumanity  to  cast  thdr  wives  penniless  on  the  world ; 
or  the  opinion  of  the  profession  may  have  been  adverse  to  the  main- 
tenance of  suits  for  restitution  in  cases  of  mutual  adultery.  However 
that  may  be,  I  cannot  have  the  advantage  of  any  decided  case  to  guide 
me  on  the  present  occasion,  and  must,  therefore,  resort  to  other  sources 
of  information. 

The  decision  of  this  question  depends  on  the  effect  which  is  given 
to  a  plea  of  compemmtio  eriminis  by  the  law  of  the  Ecclesiastical  Courts 
in  these  countries.  By  the  Canon  Law,  no  intermediate  state  between 
cohabitation  and  a  formal  separation  was  acknowledged ;  all  separa- 
tions merely  voluntary  were  held  to  be  illegal,  and  not  to  be  tolerated 
or  presumed.  If  the  parties  were  not  entitled  to  and  did  not  obtain  a 
divorce  ^  memd  et  tkoro,  they  were  under  a  l^al  obligation  to  return 
to  cohabitation.  If,  under  that  law,  one  party  sued  for  a  divorce,  be- 
cause of  adultery  committed  by  the  other,  the  right  to  relief  was  barred 
by  proof  that  the  complainant  was  also  guilty  of  the  same  offence ;  this 
was  styled  compenuUio  criminis.  The  right  to  relief  might  also  be 
barred  by  proof  of  condonation  or  connivance ;  so  in  suits  for  •restitu- 
tion, or  in  which  a  decree  for  restitution,  though  not  the  primary  ob- 
ject, might  be  obtained,  if  the  party  proceeded  against  sought  to  bar 
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the  suit  by  a  plea  of  adultery  committed  by  the  promovent,  the  pro-  1846. 
movent  might  reply  the  adultery  of  the  impugnant,  or  condonation,  or  seaver 
connivance ;  and  on  proof  of  any  of  these,  the  promovent  would  be  v. 

entitled  to  a  decree  for  restitution.  Seaveb. 

It  has,  however,  been  contended  that  this  is  not  the  law  of  these  coun- 
tries,/r«<,  because  the  Canon  Law  respecting  marriage  was  not  re- 
ceived in  England  to  this  extent  before  the  Act  of  28  Hen.  VIII.  c.  13, 
8. 10  ;  secondly,  because,  whether  it  were  received  to  this  extent  or  not 
before  the  passing  of  that  Act,  it  cannot  be  the  law  of  this  country 
since  that  Act,  because  it  is  contrary  to  the  Common  Law  and  the  first 
principles  of  justice ;  and  thirdly,  that  the  total  absence  of  authority 
to  prove  that  it  was  introduced  into  these  countries  proves  that  it  was 
always  rejected  here. 

As  to  the  first  argument,  viz.  that  this  doctrine  of  the  Canon  Law 
was  not  received  in  this  coimtry  prior  to  the  statute  of  Heniy  YIIL, 
the  doctrine  of  compensatio  criminis  is  a  priuciple  applicable,  in  the 
Canon  Law,  to  all  suits.  That  law,  as  cited  in  2  Consist.  299,  in 
noiiiy  acts  on  the  principle,  "quod  cum  paria  crimina  compensa- 
tione  mutu&  deleantur,"  t.  e,  blotted  out ;  the  maxim  was  adopted  firotu 
the  Civil  Law,  "  parid  enim  delicta  mutud.  pensatione  dissolvuntur," 
Dig.  xxiv.  3,  39,  i.e.  annulled,  cancelled,  or  abrogated.  In  this 
CDuntry  it  is  called  a  "  set-off;"  the  meaning  is  the  same  in  all,  and 
the  only  question  is  as  to  the  applicability  of  the  doctrine  to  this 
particular  suit  for  restitution.  This  principle  and  doctrine  were 
always,  and  are  now,  undoubtedly  received  in  this  country  to  some 
extent,  namely,  as  a  bar  to  a  divorce,  and  the  onus  wouUi  seem  to 
lie  on  the  party  seeking  to  limit  their  consequences  to  cite  some 
authority  to  show  that  this  blotting  out,  cancellation,  or  set-off,  only 
applied  to  suits  in  which  a  divorce  was  sought,  especially  as  our  law 
of  matrimony  and  divorce  has  been  derived  from  the  Canon  Law,  by 
which  law  the  rule  was  applied  to  restitution  suits.  Lord  Stowell,  in 
the  case  of  Proctor  v.  Proctor,  2  Hag.  300,  states  this  clearly  : — "  It 
'*  is  notorious  that  this  country,  at  the  Beformation,  adopted  almost 
"  the  whole  of  the  law  of  matrimony,  together  with  all  its  doctrines  of 
"  indissolubility,  of  contracts  *  per  verba  de  prsesenti  et  per  verba  de 
"  *  futuro,'  of  separations  a  mensd  et  thoro,  and  many  others.  The 
'*  whole  of  our  matrimonial  law  is,  in  matter  and  form,  constructed 
"  upon- it ;  some  Canons  of  our  own  may  have  varied  it ;  and  a  higher 
*'  authority,  that  of  the  Legislature,  has  swept  away  some  important 
**  parts  of  it ;  but  the  doctrine  of  indissolubility  remains  in  full  force. 
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1846.  "  The  very  practice  of  the  Legislature  in  granting,  by  special  Acts,  par- 
Seavkr  '*  ticular  divorces  in  particular  cases,  affirms  the  indissolubili^  as  ex- 
^'  "  isting  in  the  general  law,  and  to  be  maintained  by  the  Courts  in 

"  their  dispensations  of  justice.  The  principle  of  indissolubility  brings 
"  with  it  all  its*  consequences, — that  every  breach  of  the  remaining 
"  vinculum  continues  with  all  the  legal  brand  of  adultery  upon  it,  fully 
''  as  much  as  at  any  period  of  its  existence.  It  is  a  par  delictum  with 
'*  any  other  act  of  adultery  that  may  have  taken  place  during  any  former 
"  period  of  the  marriage  contract.  Of  course,  it  carries  with  it  all  the 
'*  disability  which  an  adultery  creates  of  obtaining  an  authorized  separa- 
"  lion."  In  this  passage  Lord  Stowell  shows  that  not  only  was  our 
matrimonial  law  adopted  from  the  Canon  Law,  but  that,  from  the  ad- 
mission of  a  general  principle,  all  the  legal  consequences  of  that  prin- 
ciple must  follow,  and  that  compensalio  criminis  is  in  force  here,  with 
all  its  consequences. 

Not  only  is  there  no  decision  to  negative  the  applicability  of  this 
doctrine  of  recrimination  to  restitution  suits,  and  its  reception  here  be- 
fore the  Act  of  Hen.  VII I.,  but  there  is  much  in  the  Statute  of  West- 
minster 2nd,  chap.'  34,  2  Inst.,  432,  to  show  it  was  then  in  full  force. 
<*Et  si  uxor  sponte  reliquerit  virum  suum,  et  abierit,  et  moretur  cum 
'*  adultero  suo,  amittat  in  perpetuum  actionem  petendi  dotem  suam, 
*'  quae  ei  competere  posset  de  tenementis  viri  sui,  si  super  hoc  convin- 
*'  catur,  nisi  vir  suus  aponie  et  absque  cohcrtione  eoclesiastica  eam  re- 
''  conciliet,  et  secum  cohabitare  pemiittat,  in  quo  casu  restituatur  ei 
•*  actio." 

This,  however,  is  not  conclusive,  as  the  sentence  referred  to  might 
have  been  founded  on  connivance ;  but  it  shows  that  the  Ecdesiastieal 
Courts  then  claimed  and  exercised  a  power  to  compel  a  husband  to 
take  back  and  cohabit  with  an  adulteress,  in  some  possible  case,  where 
lie  did  not  voluntarily  forgive  her ;  and  this  recognition  is  to  some 
extent  an  admission  that  this  practice  was  not  at  variance  with  the 
spirit  of  the  Common  Law. 

That  condonation  of,  or  connivance  at,  the  wife's  adultery  will  bar 
a  husband  from  relying  on  that  adulteiy  as  a  bar  to  a  suit  for  restitu* 
tion,  would  seem  to  be  the  received  and  admitted  law  of  our  Courts  at 
the  present  time,  in  the  opinion  not  only  of  the  best  authors,  whom  I 
shall  cite  hereailer,  but  of  some  eminent  judges.  In  Moore  v.  Moore^ 
3  Moore,  P.  C.  86,  Dr.  Lushington  says  : — "  Unless  the  husband  has 
**  condoned  or  been  a  party  to  the  concealment  of  acts  of  adulteiy,  it  is 
'*  undoubtedly  competent  for  him  to  allege  them  as  grounds  for  a  de- 
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"  cree  in  a  suit  for  restitution  of  conjugal  rights,  even  though  they  1846. 
'*  should  not  be  sufficiently  specific  to  support  an  allegation  in  a  suit  Ssat£r 
"  for  divorce ;  but  there  is  a  great  difference  between  a  suit  for  resti-  •• 

"  tution  and  a  suit  for  diToroe,  which  this  case  has  in  fact  now  be- 
**  come,'*  Here  he  assumes  that  if  the  husband  had  condoned  or  con- 
nived at  his  wife's  adultery,  he  could  not  rely  upon  it.  The  effect  of 
condonation  is  so  strong,  that  in  certain  cases,  if  the  husband's  adultery 
be  condoned,  and  long  afterwards  the  wife  should  commit  adultery, 
the  husband  would  be  entitled  to  a  divorce :  Anachini  v.  Anackini, 
2  Curt.  214  ;  and  if  this  be  so,  it  would  seem  to  be  an  ^fortiori  case 
that  such  condoned  adultery  would  not  bar  him  or  her  obtaining  a  sen- 
tence of  restitution:  JFestmeathy.  fFestmeath,  2  Hagg.  Suppl.  114. 
In  Denniss  v.  Denniss,  reported  in  the  note  to  TurUm  v.  Turton,  3 
Hagg.  353,  Lord  Stowell  said,  "  That  though  a  wife  was  entitled  to  her 
"  dismissal,  on  the  grouud  of  the  husband's  connivance  at  her  incest 
'*  with  his  brother,  it  did  not  necessarily  follow  that  in  a  suit  for  resti- 
"  tution  of  conjugal  rights,  the  Court  would  compel  the  husband  to 
"  return  to  an  incestuous  bed,"  admitting  the  general  rule.  In  Dillon 
V.  Dillon,  8  Curt.  86,  a  divorce  was  refused,  chiefly  on  the  ground  of 
the  husband's  connivance,  and  the  suit  dismissed.  Immediately  after- 
wards, the  wife  instituted  a  suit  for  restitution  ;  but  the  husband  stated 
he  was  too  poor  to  defend  it,  and  submitted  to  a  sentence,  1  No.  Cas. 
4^3, — which  would  indicate  an  opinion  in  the  profession  that  the 
adultery  of  a  wife,  if  connived  at,  would  not  bar  her  suit  for  restitution. 
On  the  whole,  then,  it  seems  to  me  that  condonation  or  connivance 
would  prevent  a  husband  relying  on  his  wife's  adultery,  so  condoned 
or  connived  at,  as  a  bar  to  her  suit  for  restitution.  And  if  this  be  so, 
adopting  the  general  principle  that  if  parties  are  not  entitled  to  a 
divorce,  they  may  be  compelled  to  cohabit,  there  are  two  cases  in 
which,  according  to  the  principles  of  the  Canon  Law,  an  adulteress 
may  obtain  a  decree  for  restitution  of  conjugal  rights.  It  is  not  pro- 
bable that  when  the  idtimate  appeal  was  to  Aomej  the  doctrine  of  com- 
perualio  criminis,  so  favoured  by  the  Canon  Law,  would  have  been 
curtailed,  as  is  contended,  particularly  when  adultery  was  considered 
so  high  a  crime.  However,  there  is  a  distinction  in  point  of  criminality 
between  connivance  and  compenmtio :  connivance  is  not  only  guilt  on 
the  part  of  the  husband,  but  also  acquiescence  or  consent;  it  falls 
within  the  rule  volenti  non  fit  injuria :  Shelford  on  Marriage,  449.  It 
may  be  passive,  but  there  must  be  an  intention  that  the  guilt  should 
ensue,  something  more  than  mere  negligence ;  it  must  be  intentional 
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1846.       concurrence,  in  order  to  amount  to  a  bar :  BogerB  v.  RogerB^  3  Hagg. 

Seavek  5^-  I^  ^s>  ^"^  P°^»  collusion ;  it  is  what  Dr.  Lushington,  in  Moore  v. 
«.  Moore,  refers  to  as  "  being  a  party  to  the  concealment  of  acta  of  adul- 

"  teiy."  In  other  writers,  Clarke,  Conset,  Oughton,  it  is  called  know- 
ledge. But  however  different  may  be  the  degrees  of  guilt,  the  exiatoiee 
of  the  rule  shows  that  the  doctrines  and  rules  of  the  Canon  Law,  in 
that  respect,  were  fully  carried  out  in  the  Ecclesiastical  Courts  of  this 
country.  To  the  Canon  Law  the  judges  of  these  Courts  have  had  re- 
course for  a  guide  in  matrimonial  questions,  whaiever  any  difficult  or 
novel  question  arises.  In  the  view  of  the  Canon  Law,  as  well  as  of 
our  Ecclesiastical  Courts,  adultery  was,  as  it  still  is,  an  odious  crime. 
Our  sixty-first  Canon,  similar  to  the  English  Canon,  calls  on  chnrch- 
wardens  to  present  it.  A  suit  may  be  instituted  by  the  Office  to  punish 
it  as  a  crime.  The  illegality  of  any  intermediate  state  between  cohabi- 
tation and  legal  separation,  the  leading  doctrine  of  the  Canon  Law, 
was  also  the  settled  doctrine  of  the  Ecclesiastical  Courts.  In  Mortimer 
T.  Mortimer t  2  Consist.  318,  Lord  Stowell  says  :  "  This  Court  considers 
"  a  private  separation  as  an  illegal  contract,  implying  a  renunciation  of 
"  stipulated  duties ; "  and  in  TTarrender  v.  TTarrendery  2  CI.  &  F. 
561,  Lord  Lyndhurst  says  :  "  One  may  pledge  himself  not  to  claim  or 
"  institute  a  suit  for  restitution  of  conjugal  rights,  but  he  cannot  be 
"  bound  by  any  such  pledge,  for  it  is  against  the  inherent  condition  of 
"  the  married  state."  Here,  then,  we  have  by  judicial  dicta  the  whole  of 
the  Canon  Law  rules  recognized  as  the  settled  law  of  these  Courts,  al- 
though there  is  no  actual  decision  in  print  declaring  that  compen9atio 
criminie — ^received  here,  in  all  other  cases,  equally  with  connivance — ^is 
to  have  the  same  force  in  suits  for  restitution  of  conjugal  rights.  It  is 
said  the  Court  will  not  assist  an  adulteress ;  but  it  does  in  the  cases 
above  mentioned,  if  such  be  assistance.  But  if  this  doctrine  be  not 
applied  to  this  case,  as  it  is  contended  on  behalf  of  the  impugnant  it 
ought  not  to  be,  the  husband  will  derive  a  benefit  from  his  plea 
alleging  his  wife's  adultery,  for  if  he  is  not  compelled  to  take  her  home, 
he  need  not  maintain  her ;  inasmuch  as  the  cases  at  Common  Law 
which  have  been  cited  establish,  that  if  sued  at  law  for  goods  supplied 
to  her,  he  will  be  entitled  to  a  verdict  on  a  proof  of  her  adultery,  no 
matter  what  his  own  guilt  may  be.  WiU  not  this  refusal,  then,  have 
almost  all  the  effect  of  a  sentence  of  separation,  contrary  to  every  prin- 
ciple of  these  Courts  and  of  the  Civil  Law  ? — "  Viro  atque  uxore  mores 
**  invicem  accusantibus  causam  repudii  dedisse  utnimque  pronuntiatum 
"  est"  (Dig.  ixiv.  8,  39). 


CONSISTOEIAL  COUET  OF  DUBLIN.  673 

But  the  question  does  not  rest  solely  on  principle.  On  referring  to  1846. 
the  '  Keformatio  Legum,'  which  shows  to  what  extent  the  Canon  Law  Seaykk 
was  at  that  time  received  in  England,  it  will  appear  that  the  doctrine  ^• 

is  applied  to  suits  for  restitution :  "  Si  persona,  quae  fuerit  adulterii 
"  convicta,  crimen  in  altero  conjuge  possit  idem  ostendere,  et  osten- 
*'  derit  priusquam  coi^ux  ad  novas  nuptias  diverterit,  utriusque  conjugis 
"  culpa  par  in  pares  incidet  poenas,  et  prius  inter  illos  firmum  manebit 
"matrimonium"  (Ref.  Leg.  de  Adult,  c.  17). 

Throughout  the  whole  title,  "Dc  adulter iis  et  dworiiiSy*'  in  the  *  Re- 
formatio Legum/  most  of  the  Canon  Law  is  adopted.  Cap.  1  begins 
by  denouncing  the  crime  of  adultery.  Capp.  2,  3,  and  4  prescribe  se- 
vere punishments.  Cap.  5  permits  the  innocent  party  to  marry  again. 
Cap.  6  recommends  forgiveness,  and  taking  back  the  guilty  party. 
Cap.  7  prohibits  separation  for  adidtery,  unless  after  judicial  sentence. 
Cap.  1 6  provides  that  if  the  husband  be  suasor  aut  author  of  his  wife's 
adultery,  slie  shall  be  condemned,  but  he  also  lenocinii  rem  pronuncia- 
bitury  but  neither  shall  be  freed  from  the  bonds  of  matrimony :  like 
rule  as  to  the  wife.  Cap.  17  contiiins  the  passage  I  have  already  cited ; 
and  cap.  19  abolishes  divorce  d  menad  et  thoro  altogether,  as  contrary 
to  Scripture,  and  mischievous.  This  whole  intended  code  of  matrimo- 
nial law  for  England  adopts  roost  of  the  rules  of  the  Cauon  Law,  fits 
them  to  absolute  divorce,  and  by  not  permitting  any  divorce  a  menm 
et  thoro,  and  no  voluntary  separation,  and  no  divorce  if  both  be  guilty 
of  adultery,  it  virtually  declares  that  adultery  is  no  bar  to  restitution  if 
Iwth  be  guilty.  This  would  seem  to  show  that  the  Canon  Law  was  on 
this  point  theretofore  in  force,  and  that  there  was  nothing  in  it  contra- 
rient  to  the  common  law  of  England,  or  repugnant  to  the  authorities 
of  that  day.  The  question,  then,  remains — Is  the  rule  applicable  to 
suits  for  restitution  in  practice  ?  In  sueh  a  case  as  this,  it  may  be  per- 
mitted to  refer  to  text-writers  and  books  of  practice.  Clarke,  in  his 
*  Praxis,'  written  a.d.  1596,  tit.  116,  discusses,  among  others,  compen- 
Botio  as  a  bar  to  divorce;  and,  tit.  116,  amongst  the  causes  "qusB 
"  impediunt  restitutionem  in  caus^  matrimoniali,"  enumerates  '*  proba- 
"  tio  quod  post  contractum,  vel  citra  solemnizatum  matrimonium  ac  re- 
"cessum  mulieris  a  viro  (vel  e  contra),  vir  vel  uxor  commiserit  adulte- 
''  rium,  sufficit  ad  impediendum  restitutionem  in  causiL  matrimonial!. 
"  In  hoc-tamen  casu,  si  pars  actrix  replicaverit,  et  probaverit  eompen' 
"  sationem,  vel  scientianiy  condonatumem,  vel  remissionem  criminis  ut 
"  superius  notatur  in  proximo  precedente  titulo, — obtinebit  actor  resti- 
*' tutionem  petitam.'*     Oughton,  also,  in  tit.  213,  216,  discusses  the 
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1846.       sabjeci,  and  states  the  law  and  piactioe,  as  laid  domi  by  Clarke,  in  Teiy 

SsATXB       nearly  his  words. 

These  passages  in  Clarke  and  Oughtoa  are  adopted  almost  verbatim  by 
Conset.  pars  6,  sect.  2,  no.  6.  In  Floyer's  *  Practice,'  2nd  edition,  1746, 
p.  48,  it  is  stated  : — "  In  causes  of  restitution  of  conjugal  rights,  the 
"  adultery  of  the  piomoTent,  alleged  and  proved  by  defendant,  hinders 
"  a  restitution,  unless  promoveni  proves  a  compensation  or  remission  of 
**  the  crime;"  and  in  Poynter,  p.  224,  the  husband's  adultery  is  stated 
*'  to  be  a  complete  remission  or  compensation  of  the  injury  he  complains 
"  of :  he  is  thereby  entirely  barred  of  his  remedy,  and  becomes  subject  to 
"  all  the  inconveniences  which  the  claims  of  a  licentious  wife  and  a  spu- 
'*  rious  issue  may  occasion  him,  and  liable  to  a  suit  to  be  instituted  on 
*'  her  part  for  the  restitution  of  her  conjugal  rights,inwhidi,  unless  barred 
^*  by  new  facts,  she  would,  it  is  presumed,  be  entitled  to  the  sentence 
"  of  the  Court,  whereby  he  would  be  enjoined  to  receive  back  bis  wife, 
*'  and  treat  her  with  conjugal  affection."  In  a  note  to  this  passage  he 
observes  on  Proctor  v.  Proctor^  and  in  another  note,  after  quoting  a 
passage  from  Ayliffe  as  to  the  effect  of  the  husband's  adultery  afUr 
a  sentence  for  divorce,  suggests  a  doubt  as  to  Ayliffe's  opinion  being 
now  law :  and  in  p.  245  he  says  -. — *'  A  plea  in  bar  to  a  suit  for  resti- 
"  tution  may  be  defeated  (as  if  it  were  originally  a  suit  for  divorce)  by 
'*  a  counter-plea,  alleging  condonation,  compensation,  etc.,  which,  if 
*'  established,  would,  it  is  presumed,  by  placing  the  parties  on  their 
**  original  ground,  entitle  the  party  praying  restitution  to  the  benefit  of 
**  the  sentence  prayed  for."  Dr.  Addams,  in  his  note  to  BrUco  v. 
Briico,  2  Add.  264,  states  that  the  law  is  accurately  laid  down  by 
Poynter,  but  explains  that  Poynter's  doubts,  as  to  compemaiio  crimmU 
entitling  a  wife  to  restitution  after  sentence  of  divorce,  founded  on  the 
passage  in  Ayliffe,  were  not  well  founded,  admitting  that  he  is  m  the 
main  correct. 

So  far  as  to  books  of  practice,  the  earlier  of  which  are  of  great 
weight,  as  showing  that  the  settled  practice  was  to  allow  recrimination 
in  suits  for  restitution,  which  could  only  be  in  order  to  neutralize  the 
defendant's  charge,  because  at  that  time  divorce  was  not  prayed  or 
granted  in  such  suits,  nor  till  about  1730,  as  appears  by  the  cases  cited 
in  Best  v.  Beaty  1  Add.  412.  Ayliffe  pushes  the  doctrine  further,  iu 
which  he  is  wrong,  if  he  applied  his  observation  to  a  civil  suit.  He 
says : — "  But  if  the  husband  shall,  after  such  divorce,  conunit  fomica- 
"  tion,  the  marriage  shall  be  restored,  on  the  score  of  his  lewdness,  and 
"  the  husband,  for  a  punishment  thereof,  shall  be  obliged  to  receive  his 
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*' wife  again ;"  and  cites  32  Q.  5,  8,  thai  is  the  32nd  cause,  question  1846. 
6,  and  chap.  8  of  the  2nd  Book  of  the  Decrees ;  which  refers,  howcTer,  Siayick 
to  a  criminal  suit  by  the  Office,  aud  not  to  a  suit  for  restitution  by  the 
party,  as  would  appear  from  the  note  in  2  Add.  p.  864,  who  does  not 
suggest  a  doubt  as  to  the  doctrine  of  compensation  having  been  re- 
ceived and  adopted  in  England. 

Mr.  Shelford,  in  his  *Law  of  Marriage,'  p.  577,  also  makes  some 
valuable  observations  on  this  subject. 

There  are  several  dicta  on  the  subject  to  be  found  in  the  reported 
cases.  Thus,  Lord  Stowell,  in  Beeh^f  v.  Beeby,  1  Hagg.  789 :— "  It  is 
"  not  unfit,  if  he  who  is  the  guardian  of  the  purity  of  his  house  has 
"  converted  it  iuto  a  brothel,  that  he  should  not  be  allowed  to  complain 
"  of  the  pollution  which  he  himself  has  introduced,  if  he,  who  has  first 
"  violated  his  marriage  vow,  should  be  barred  of  his  remedy.  The  par- 
'*  ties  may  live  together,  and  find  sources  of  mutual  forgiveness  in  the 
"  humiliation  of  mutual  guilt."  He  does  not  say  that  they  mu9t  live 
together,  but  otherwise  the  passage  is  unmeaning.  In  Jnachini  v. 
Anachini,  2  Curt.  219,  Dr.  Lushington  says: — "I  next  look  at  the 
"  consequences  of  such  a  principle  of  law.  If  a  husband  be  not  entitled 
*'  to  a  separation  from  his  wife,  he  is  bound  to  cohabit  with  her,  and 
"  how  difficult  would  it  be  to  enforce  such  a  principle  of  law !  I  know 
"  no  authority  which  states  that  whatever  be  the  guilt  of  both  parties, 
"  if  the  Court  does  not  pronounce  for  a  separation,  they  are  not,  ac- 
"  cording  to  the  law  of  this  country,  bound  to  live  together ;  and  I 
*'  think  such  a  principle  would  be  dangerous  to  society  and  to  public 
''morals."  No  doubt,  these  observations  were  made  in  a  case  of  condo- 
nation ;  this  however  makes  no  difference  in  principle,  nor  are  they  con- 
fined by  Dr.  Lushington  to  such  cases.  In  Kirbif  v.  Kirby,  2  Curt.  215, 
Sir  W.  Wynne  observes : — "  Suppose  she  proves  adultery  against  the 
"  husband,  she  is  not  obliged  to  pray  separation,  and  he  could  not  set 
"  up  his  own  adultery  in  bar.  If  both  prove  adultery,  it  is  not  neces- 
"  sary  to  say  now  what  would  be  the  consequence ;  perhaps  the  Court 
*'  might  say  it  would  give  no  sentence."  The  difficulty  in  this  case 
also  was  caused  by  the  wife  praying  a  divorce,  her  suit  being  originally 
commenced  for  restitution.  If  the  law  be  clear,  that  recrimination 
would  be  an  answer  in  a  suit  for  restitution,  why  should  there  be 
any  difficulty  in  dismissing  the  suit  if  the  adultery  of  both  parties  be 
proved  ? 

In  reply  to  all  this  there  has  been  much  arp:ument,  but  very  little 
authority  has  been  adduced.     The  following  passage  in  the  judgment 
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1846.  of  Lord  Stowell,  in  Proctor  v.  Proctor  (p.  302),  has  beea  mainly  relied 
Skayek  on,  viz. :  "  There  is  no  return  to  cohabitation,  nor  any  means  to  be 
Skatkk  "resorted  to  for  the  purpose  of  compelling  it."  If  Lord  Stowell 
meant  that  no  suit  for  restitution  of  conjugal  rights  could  be  main- 
tained, it  is  difficult  to  reconcile  such  a  statement  with  his  previous 
observations,  referring  our  whole  law  of  divorce  to  the  Canon  Law, 
when  not  altered  by  our  canons  or  statutes.  He  may  have  meant  that 
in  the  particular  divorce  suit,  or  in  a  suit  to  punish  the  adulteiy,  no 
such  order  for  restitution  of  conjugal  rights  could  be  made.  If  a  wife 
improperly  sues  for  a  divorce,  she  may,  in  general,  be  ordered  to  return 
to  her  husband  on  failing  in  her  suit,  and  to  this  Lord  Stowell  may 
have  alluded.  There  is  certainly  great  difficulty  in  the  passage,  which 
puzzled  Poynter  (p.  225)  also ;  but  it  is  not  cited  for  this  purpose  by 
Mr.  Shelford,  although  he  gives  other  authorities.  Dr.  Addams,  in  his 
note,  2  Add.  264,  also  throws  a  doubt  on  the  meaning  of  this  pas- 
sage, and  inclines  to  refer  the  observation  to  a  criminal  proceeding  by 
the  Office.  A  passage  from  Mr.  Shelford's  work  has  been  also  relied 
on  for  the  impugnaot  in  p.  422 : — ''  The  husband  is  not  bound  to  re- 
'*  ceive  or  to  support  his  wife  after  her  commission  of  adultery,  al- 
"  though  he  had  before  been  guilty  of  adultery,  and  turned  her  out 
"  of  doors  without  any  imputation  on  her  conduct.  In  such  a  case, 
"  the  Ecclesiastical  Court  would  not  assist  the  wife  in  a  suit  for  resti- 
*'  tution  of  conjugal  rights ;"  and  in  support  of  this  position  he  recites 
Govier  v.  Hancock,  6  T.  E.  603,  decided  in  1796,  where  a  dicittm  to 
that  effect  is  to  be  found  in  the  judgment  of  the  Court.  The  point, 
however,  was  not  argued ;  the  case  itself  was  a  hard  one ;  a  husband 
had  turned  out  his  wife  when  innocent,  and  taken  in  another  woman. 
It  was  so  decided  for  the  first  time.  He  refers  also  to  a  similar  die- 
turn  in  Bfos  v.  Flintan,  1  B.  &  Ad.  227,  decided  in  1830.  The  de- 
fendant had  been  convicted  under  the  English  Poor  Law  for  not  main- 
taining his  wife.  It  appeared  that  she  had  sued  her  husband  in  the 
Ecclesiastical  Court,  by  reason  of  adulteiy  committed  by  her  husband. 
She  failed  in  her  suit,  the  husband  having  pleaded  in  recrimination  her 
adultery,  which  had  been  committed  by  her  when  living  with  him,  but 
without  his  knowledge  or  condonation;  his  adultery  was  committed 
after  she  had  left  him.  In  this  case,  Bayly,  J.,  observes  (p.  229) : 
"  How  can  he  be  bound  to  maintain  her,  if  he  can  neither  be  sued  for 
"  maintenance  found  her,  nor  for  restitution  of  conjugal  rights?"  This 
position  of  Mr.  Shelford's  is  founded  solely  on  these  dicta  of  Common 
Law  judges  on  a  point  not  within  their  jurisdiction,  and  not  even  aligned 
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before  them  by  civilians.  The  case  of  Proctor  v.  Proctor  is  cited  in  1846. 
the  last  case,  and  probably  misunderstood.  In  both  cases  the  wife  was  Skater 
Jiving  apart  from  her  husband,  and  not  desirous  to  return.  In  Aatleif  Sbaybb. 
V.  Mtletf,  1  Hagg.  722,  Dr.  Lushington,  observing  upon  the  inconve- 
niences that  might  follow  from  the  doctiine  of  recrimination  urged  in  a 
suit  for  divorce  brought  by  a  husband,  namely,  his  liability  for  her 
debts  and  obligation  to  support  a  spurious  offspring,  adds  :  ''It  is  to 
**  be  remembered  that  the  wife  will  equally  suffer  inconvenience  if  a 
'*  sentence  be  given  against  her  and  she  be  turned  loose  upon  the 
*'  world."  How  so,  it  is  said,  if  she  coidd  sue  for  restitution  ?  Yet 
these  obsen'ations  would  equally  apply  in  the  case  of  Anachini  v.  Ana- 
cAini.  However,  in  Astley  v.  Astley,  Dr.  Lushingtou  had  before  him 
(p.  722)  Nay  lor  v.  Nay  lor,  which  was  a  restitution  suit  brought  by 
the  wife,  in  which  her  adultery  was  relied  on. by  the  husband,  who,  on 
this  ground,  prayed  a  divorce ;  the  wife  replied  recrimination  as  a  bar 
to  the  divorce  only,  and  not  for  the  purpose  of  entitling  her  to  restitu- 
tion. 

I  cannot  find  any  other  authorities  affecting  the  wife's  right  to  resti- 
tution, and  none  have  been  cited.  The  cases  on  dower  do  not  apply, 
as  they  are  all'founded  on  an  Act  of  Parliament,  a  woman  before  that  Act 
not  having  been  barred  of  her  dower  by  reason  of  adultery.  The  cases 
decided  at  law  in  actions  for  maintenance  do  not  apply,  as  they  proceed 
and  Common  Law  Courts  act  on  a  different  principle.  In  Hex  v.  Fliri' 
tan,  above  referred  to,  Bayly,  J.,  says :  ''  The  ground  of  a  husband's 
*'  liability  in  an  action  for  goods  supplied  to  his  wife  is  a  supposed  au- 
"  thority  communicated  to  her  by  him  ;  but  when  she  improperly  leaves 
"  him  that  authority  is  determined."  The  cases  on  this  subject  are 
collected  in  Starkie  on  Evidence,  pp.  540-1. 

All  these  authorities  and  writers  satisfy  me  that  there  has  been,  up 
to  a  veiy  recent  period,  from  a  remote  period,  a  general  understanding 
among  all  the  writers,  practitioners,  and  judges  of  these  Courts,  that  the 
law  of  recrimination  applied  to  prevent  a  defendant  in  a  suit  for  resti- 
tution from  relying  on  the  promovent's  adultery  as  a  bar,  as  it  did  in 
the  Canon  Law,  and  that  during  all  this  period  there  was  no  decision, 
or  even  a  well-considered  dictum  to  the  contrary.  Such  a  rule  is  con- 
sistent with  the  whole  code  of  law  on  marriage  and  divorce  in  the 
general  Canon  Law,  as  well  as  the  particular  law  admittedly  received 
here,  and  the  itatu9  of  the  parties.  Nothing  has  been  adduced  against 
it  except  the  loose  dicta  abready  noticed,  which,  if  carried  out,  would 
introduce  great  confusion,  and  perhaps  criminality.     I  can  find  no 
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1846.       principle  on  which  to  rest  a  decision  in  favour  of  the  impagnant.     Al 
Skater      ^^^  ^  ^^  disposed  to  think  the  rule  of  the  Court  might  be  not  to 
V-  assist  either  party  under  such  circumstances,  and  to  dismiss  the  pio- 

moTcnt ;  but  on  consideration  I  do  not  think  such  is  the  rule. 

If  the  promovent  was  to  be  barred  in  a  suit  for  restitution,  in  cases 
of  mutual  adultery,  this  would  give  the  other  party  a  legal  separation, 
and  enable  that  party  to  free  himself  or  herself  from  the  matrimonial 
bond,  though  equally  guilty ;  this  Court  would  thereby  sanction  a  re- 
nunciation of  stipulated  duties,  a  dei-eliction  of  those  mutual  offices 
which  the  parties  are  not  at  liberty  to  desert.  In  this  case  it  would 
enable  the  husband  to  send  his  wife  a  beggar  into  the  world,  and  per- 
haps compel  her  to  resort  to  prostitution  for  the  means  of  subsistence, 
a  course  not  quite  consistent  with  the  principles  of  the  law  on  this  sub- 
ject. If  the  wife  were  the  impugnant,  it  would  enable  her  virtually  to 
have  a  divorce,  although  her  husband,  on  finding  he  could  not  get  a 
divorce,  might  desire  to  take  her  home,  and  protect  himself  from  debts 
and  a  spurious  issue.  The  cases  which  establish  that  a  slighter  proof 
of  adultery  suffices  to  bar  a  restitution  suit  than  to  obtain  a  divorce,  do 
not  militate  against  this,  as  the  crime  must  be  proved  to  the  satisfac- 
tion of  the  Court,  although  not  so  fully  as  in  a  suit  ori^ally  for  di- 
vorce. Not  being  at  present  able  to  discover  any  sound  principle  on 
which  I  can  reject  this  pleading, — though  entertaining  as  strong  a  dis- 
inclination as  any  judge  ever  did  to  extend  the  doctrine  of  recrimina- 
tion,—I  feel  myself  coerced  to  admit  it  to  proof,  though  I  entertain 
great  doubts  on  the  subject.  To  warrant  me  in  rejecting  the  pleading, 
and  so  for  ever  preclude  the  promovent  from  raising  the  question,  I 
should  entertain  a  decided  opinion  against  her.  But  as  it  is,  I  give 
her  the  benefit  of  my  doubts,  as  by  so  doing,  though  I  may  put  the 
impugnant  to  greater  expense,  I  do  no  other  injury,  as  the  question 
will  be  as  open  on  the  hearing  as  now,  if  both  cases  proceed.  On  both 
grounds,  therefore,  I  overrule  the  general  objection  to  the  promovent*8 
pleading,  which  must  be  reformed  in  some  particulars,  after  which  the 
rule  can  be  entered,  so  as  to  give  the  impugnant  an  opportunity  of 
appealing  at  once,  which  it  would  be  very  desirable  he  should  do. 

From  this  Judgment  an  Appeal  was  brought  to  the  Court  of  Dele- 
gates. 
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1846. 

(Coram  the  Hoitoubable  Judge  CBAKFToy,  Db.  Stock,  LL.D.,  Jud^e  uf      svatxe 
the  Court  of  Admiralty^  and  Db.  Mouktebfobd  Longfield,  LL.D.,  now  v. 

one  of  the  Cofnmisstonen  of  the  Court  for  the  Sale  of  Incumbered  Eetates  in        Seateb. 
Ireland.) 

Sir  H,  Meredith,  Q.C.,  and  Dr.  Hayes,  appeared  for  the  appellant ; 
Sir  T.  Staples,  Q.C.,  and  Dr,  Wiley,  for  the  respondent. 

Ckampton,  J.,  delivered  the  judgment  of  the  Court: — 

This  is  an  Appeal  from  an  Order  of  the  Consistorial  Court  of  Dublin. 

The  Order  appealed  from  is  dated  the  18th  of  April,  1846,  and  is  an 
Order  admitting  to  proof  a  defensive  pleading  put  in  by  the  promovent 
in  the  Court  below,  by  way  of  replication  to  a  plea  in  bar ;  and  the 
question  of  this  Court  is,  whether  the  learned  Judge  should  have  re- 
jected or  admitted  that  pleading. 

According  to  the  old  practice  of  the  Court,  for  which  the  summary 
proceeding  by  motion  has,  in  later  times,  been  substituted,  the  im- 
pugnant  would  have  taken  an  exception  or  demurrer  to  the  pleading 
objected  to.  A  demurrer,  we  know,  admits  the  facts  pleaded.  The 
Appeal,  therefore,  proceeds  upon  the  principle  that,  if  the  whole  of 
pleading  excepted  to  were  established  by  proof,  it  would  furnish  no 
answer  to  the  case  made  by  the  impugnant's  plea. 

I  shall  state  the  substance  of  the  pleadings,  in  order  to  see  whether 
the  pleading,  thus  excepted  to,  be  or  be  not  an  answer  to  the  plea  in  bar. 

The  suit  is  brought  by  Mrs.  Jane  Stewart  Seaver  for  restitution  ol 
conjugal  rights. 

The  husband,  Mr.  Seaver,  pleads  in  bar  a  reconventional  matter, 
alleging  adultery  on  the  part  of  the  promovent,  and  concluding  by  a 
prayer  for  a  separation  a  mensd  et  ihoro. 

The  wife,  the  promovent  below,  exhibits  a  defensive  pleading  in  the 
nature  of  a  replication ;  she  denies  the  adultery  charged,  and  she  re- 
criminates on  the  husband,  charging  him  with  adultery,  cruelty,  and 
profligate  incitements  to  her  to  commit  adultery. 

From  the  pleadings  it  appears,  that  there  had  been  a  former  suit  be- 
tween these  parties ;  that  Mrs.  Seaver  had  instituted  a  suit  for  divorce 
and  alimony,  on  the  ground  of  cruelty  and  adultery;  and  that  Mr. 
Seaver  had  pleaded,  in  bar,  adultery  on  the  part  of  the  promovent,  and 
prayed  a  divorce ;  and  that  the  cause  having  been  heard  on  pleadings 
and  proofs,  the  suit  had  been  dismissed,  and  the  prayer  of  both  parties 
refused. 

I  mention  this  previous  suit  to  put  it  out  of  the  way,  for  it  is  no- 
thing more  than  evidence  of  that  which  must  be  assumed  for  the  argu- 
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1846.  ment  of  this  case,  uamely,  that  both  promovent  and  impugnant,  wife 
Seateb  and  husband,  have  been  unfaithful  to  their  marriage  vows  and  duties, 
Se  *vEii.  ^^^  ^^^^  ^^^^  established  against  the  other  a  case  of  adulteiy.  They 
are,  in  this  respect,  in  pari  delicto. 

The  dates  of  the  proceedings  in  the  present  suit  are  these : — 

9th  November,  1844. — Mrs.  Seaver  exhibited  her  libel  in  this  suit, 
praying  restitution  of  conjugal  rights. 

21st  June,  1845. — Mr.  Seaver  exhibited  his  reconventional  matter 
charging  adultery,  and  praying  for  a  divorce. 

April,  1846. — Mrs.  Seaver  offered  her  defensive  pleading,  the  sub- 
ject of  the  present  exception,  and  on  the  18th  April,  1846,  the  order 
appealed  from  was  pronounced. 

The  prayer  for  divorce  in  the  husband's  plea  was  on  the  same  day, 
18th  April,  1846,  on  his  own  motion  struck  out  by  the  Court. 

If  that  amendment  had  not  been  made,  it  is,  I  think,  plain  that  the 
wife's  defensive  pleading  could  not  be  rejected.  For,  by  the  reconven- 
tional metter  praying  a  divorce ,  the  suit  for  restitution  was  turned  very 
much  into  a  suit  for  divorce.  The  husband  so  far  became  a  promoveDt 
or  actor  in  the  cause,  and  the  wife  was  put  upon  her  defence.  And  no- 
thing can  be  better  established  than  the  position  that  a  party,  who  is 
himself  an  adulterer,  cannot  obtain  a  divorce  from  his  guilty  partner 
on  the  ground  of  adultery.  And  I  may  add  that  this  amendment  is  a 
confession,  on  the  husband's  part,  that  he  is  not  entitled  to  a  separation. 

I  shall  now,  then,  take  the  case  as  if  the  amended  pleading  had  stood 
originally  as  it  now  appears.  And  I  think  the  substance  of  the  case 
will  remain  as  before. 

As  before  intimated,  I  assume  the  case  of  mutual  guilt, — that  each 
party  has  established  adulteiy  against  the  other.  By  the  law  of  Eng- 
land this  is  a  state  of  things  in  which  neither  party  can  claim  to  be  di- 
vorced from  the  other.  The  vinculum  matrimonii  remains  by  law  un- 
broken ;  and  are  not  its  rights  and  its  duties  therefore  unchanged  ?  It 
is  otherwise  in  the  law  of  Scotland ;  but  our  present  inquiry  is,  what  is 
the  law  of  England  on  this  important  subject  ? 

Where  both  husband  and  wife  are  equally  guilty ;  where  each  haa 
lost  the  right  of  claiming  a  leg^  separation  from  the  other ;  where  tlie 
vinculum  matrimonii  is,  by  the  law  of  England,  indissoluble ;  shall  mu- 
tual criminality  emancipate  the  parties  from  ties  and  duties  which  the 
Common  and  Ecclesiastical  Law  of  the  country  pronounces  to  be  in- 
dissoluble ?  In  such  a  state  of  things,  does  anything  remain,  but  re- 
pentance for  the  past,  and  a  return  to  ithe  discharge  of  conjugal  duty  ? 
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There  has  been  mutual  ii^uiy ;  there  should  be  mutual  forgiveness.  1846. 
There  has  been  a  common  crime ;  there  should  be  common  contrition,  Seavir 
mutual  humiliation,  and  mutual  compensation.  *'• 

I  can  find  neither  principle  or  authority  in  the  law  of  England  for  a 
middle  state  in  the  relation  of  husband  and  wife  between  that  of  con- 
sortium vUa  and  diwrtium  i  mensd  et  ikoro  (2  Hagg.  Consist.  298). 

"Yiro  atque  uxore  invioem  accusantibus  causam  repudii  dedisse 
"  utrumque  pronuntiatum  est ;  id  ita  accipi  debet,  ut  ea  lege,  quam 
''ambo  contempserunt,  neuter  vindicetur,  paria  enim  delicta  mutuH 
"  pensatione  dissolvuntur" — is  the  language  of  the  Digest ;  and  two 
principles  are  here  laid  down,  applicable  to  the  present  case,  viz.  that 
the  injured  party  is  entitled  to  claim  a  separation  from  the  guilty 
partner ;  but  that,  where  the  guilt  is  mutual,  the  guilt  of  each,  as  respects 
the  other,  is  annulled,  and  each  has  lost  the  right  of  calling  for  a  sepa- 
ration. This  doctrine  is  called  by  the  ecclesiastical  writers  the  doctrine 
of  compensation. 

It  is,  beyond  controversy,  a  doctrine  of  the  Canon  Law ;  and  that 
it  has  been  incorporated  into  the  Ecclesiastical  Law  of  England,  ap- 
pears  to  me  to  be  equally  dear ;  and  the  result  of  this  doctrine  of  com- 
pensation, coupled  with  the  admitted  principle  of  the  law  of  England, 
that  the  vinculum  matrimonii  is  indissoluble,  seems  to  me  necessarily  to 
lead  to  the  conclusion  that,  where  there  is  not  a  casus  separationisy  the 
law  implies  the  consortium  vita,  and  in  this  indissolubility  of  marriage, 
according  to  the  law  of  England,  we  may  perhaps  find  the  reason  of  its 
difference  from  the  law  of  Scotland  on  the  subject  of  compensation. 

The  Appellant's  counsel  scarcely  denied  that  compensation  was  a 
doctrine  of  our  Ecclesiastical  Law ;  but  they  contended  that  it  was  a 
doctrine  of  neutrality,  and  that  it  declared  both  parties  unworthy  of 
any  aid  from  the  Ecclesiastical  Court,  and  had  the  effect  of  tying  up 
the  hands  of  the  Court  from  giving  any  relief  to  either  of  the  guilty 
parties. 

But  I  can  find  no  ground  for  this  limitation ;  on  the  contrary,  all 
the  writers  upon  our  Ecclesiastical  Law,  from  the  earliest  to  the  latest, 
state  the  doctrine  of  compensation  exactly  as  the  doctors  of  the  Canon 
Law  do.  Oughton  is  express  upon  the  subject.  After  laying  down 
that  adultery  on  the  Promovent's  part  is  a  bar  to  the  claim  of  restitu- 
tion of  conjugal  rights,  Oughton  adds  : — "  In  hoc  casu  tamen,  si  actor 
"  replicaverit  et  probaverit  compensatiouem  vel  scientiam,  condonatio- 
"  nem  vel  remissionem  criminis  (ut  snperius  notatum  in  pneoedente 
"  titulo  214),  obtinebit  act(nr  restitutionem  petitum."  - 

VOL.  II.  2  a 
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1846.  '^^^  ^T^^  doctrine  we  find  laid  down  in  all  the  practical  writers,  in- 

SiAVEE  eluding  Poynter,  the  last  among  them.  See  p.  245  of  Poynter,  where 
•'•  he  says : — 

"  A  plea  in  bar  to  a  suit  for  restitution  may  be  defeated  (as  if  it 
"  were  originally  a  suit  for  divorce)  by  a  counterplea,  alleging  condona- 
*'  tion,  compensation^  etc. ;  which,  if  established,  would  (it  is  presumed), 
"  by  placing  the  parties  on  their  original  ground,  entitle  the  party 
*'  praying  a  restitution  to  the  benefit  of  the  sentence  prayed." 

But  it  is  objected  that  there  is  no  precedent  for  such  a  replication. 
It  is  true,  none  such  has  been  been  cited,  and  I  believe  there  is  none 
that  can  be  produced.  It  might  be  enough  to  say  that  the  proceeding 
is  grounded  on  principle,  and  sanctioned  by  all  the  writers  upon  eccle- 
siastical practice. 

But  though  there  be  no  case  directly  on  the  point,  thore  are  some, 
and  those  modem  cases,  of  high  authority,  in  which  the  principle  of 
compensation  to  the  extent  applied  in  this  case  seems  to  be  directly 
recognized.  I  shall  dte  only  two,  viz. : — first.  Proctor  v.  Froeior, 
before  Lord  Stowell,  2  Hagg.  Consist.  297. 

[The  judge  here  read  passages  from  Lord  Stowell*s  judgment.] 

It  is  impossible  to  read  these  passages,  and  not  to  see  that  Lord 
Stowell's  opinion  was  against  the  mediui  status  contended  for  by  the 
appellant  here. 

Secondly,  Anachini  v.  Anachini^  2  Curt.  219,  before  Dr.  Lush- 
ington. 

Dr.  Lushington,  in  that  case,  says,  "  I  next  look  at  the  consequences 
"  of  such  a  principle  of  law,"  viz.,  that  a  wife  having  condoned  her 
husband  was  thereby  licensed  to  commit  adultery.  "  If  a  husband  be 
'*  not  entitled  to  a  separation  from  his  wife,  he  is  bound  to  cohabit  with 
"  her ;  and  how  difficult  would  it  be  to  enforce  such  a  principle  of  law  ! 
"  I  lokow  no  authority  which  states  that,  whatever  be  the  g^iit  of  both 
"  parties,  if  the  Court  does  not  pronounce  for  separation,  they  are  not, 
"  according  to  the  law  of  this  country,  bound  to  live  together.  And  I 
''think  such  a  principle  would  be  dangerous  to  society  and  public 
"  morals."  See  also  Lord  Stowell's  judgment  in  Beeby  v.  Beeby^  1 
Hagg.  790. 

The  common  law  cases  cited  by  the  appellant's  counsel  in  support 
of  the  doctrine  of  a  medius  status^  in  the  relation  of  husband  and  wife, 
are  outside  the  argument.  These  aU  reoognise  the  jurisdiction — ^tke 
exclusive  jurisdiction — of  the  Ecclesiastical  Courts  on  the  subject  of 
divorce  and  of  restitution ;  and,  although  there  may  be  some  i 
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langnage  in  some  of  them,  they  assume  to  act  upon  the  same  principles       1846. 
as  the  Ecclesiastical  Courts  do ;  I  therefore  pass  these  cases  by.  SEATKa 

But,  a^n,  it  has  been  urged  that,  in  such  a  case  as  the  present, 
when  the  parties  appear  to  be  in  pari  delicto,  the  Ecclesiastical  Court 
should  act  in  analogy  to  the  principles  of  a  Court  of  Equity,  which,  as 
between  partieipes  criminis^  will  not  interfere  for  either  party  against 
the  other. 

But  I  should  say,  first,  that  the  rule,  even  having  regard  to  the 
practice  of  a  Court  of  Equity,  is  laid  down  too  broadly.  It  is  by  no 
means  a  universal  rule. 

The  advocates  around  me  (many  of  whom  are  practitioners  in  the 
Court  of  Chancery)  know  that  the  Courts  of  Equity  will,  even  at  the 
suit  of  a  guilty  party,  give  relief  whenever  a  principle  of  public  policy 
requires  their  interference ;  in  a  large  department  of  these  Courts  they 
are  but  auxiliary  to  the  Courts  of  Common  Law,  and  in  the  class  of 
cases  referred  to  they  leave  the  parties  to  their  legal  rights.  The 
Court  Christian  acts  upon  a  totally  different  principle ;  its  interference 
is  pro  salute  animarum. 

Having  the  sole  cognizance  of  questions  of  marriage,  its  rights  and 
its  duties,  so  long  as  the  relation  of  husband  and  wife  subsists,  it  will 
protect  those  rights  and  enforce  those  duties.  It  acknowledges  no 
status  which  is  founded  upon  a  violation  or  relinquishment  of  those 
rights  and  duties.  The  rights  of  one  party  may  be  forfeited  by  crime, 
and  the  other  party  thereby  be  released  from  conjugal  duties,  and  in 
such  cases  the  Court  Christian  will  protect  the  injured  party  by  its 
sentence  of  divorce  a  mensd  et  thoro  ;  but  it  will  not  tolerate  the  prin- 
ciple that  either  mutual  crime  or  mutual  compact  can  release  or  suspend 
the  obligation  of  the  marriage  vow.  If  there  be  mutual  faultsi  the 
parties  (in  the  language  of  Lord  Stowell)  "  may  live  together,  and  find 
"  sources  of  mutiud  forgiveness  in  the  humiliation  of  mutual  guilt." 

We  were  pressed  with  the  inconvenience  of  the  doctrine  upon  which 
this  case  has  been  ruled,  and,  no  doubt,  serious  inconvenience  may 
result  from  its  application  to  particular  cases ;  but,  on  the  other  hand, 
J  think  I  can  see  still  greater  inconvenience  from  holding  the  doctrine 
contended  for  by  the  appellant. 

I  can  suppose  the  case  of  a  man  receiving  a  large  fortune  with  his 
wife ; — I  can  suppose  that  man  to  become  an  abandoned  adulterer,  and 
designedly  to  seduce  his  unhappy  partner  to  imitate  his  profligate 
courses ; — I  can  suppose  him  to  abandon  his  yet  innocent  partner,  and 
to  leave  her  in  such  drcumstances  at  would  require  more  than  common 
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1846.  prudence  and  propriety  to  save  a  female  from  falling.  Shall  the  lapse 
Seayer  of  the  unfortunate  party,  under  such  circumstances,  consign  her  to 
g  ^^ •  infamy  and  destitution,  and  shall  the  profligate  seducer  have  the  legal 

sanction  of  the  Court  Christian  to  set  his  unhappy  wife  at  defiance, 

enjoy  the  property  acquired  by  the  marriage,  and  leave  his  victim  to 

pine  in  helpless  destitution  and  dishonour? 

I  put  an  imaginary  case ;  let  me  not  be  understood  as  applying  it  to 

the  parties  before  us. 

I  only  of  the  Court  am,  of  course,  answerable  for  the  arguments  and 

observations  which  have  fallen  from  me  in  the  course  of  this  judgment ; 

but  I  have  the  authority  of  my  learned  brethren  for  saying  that  th^ 

entirely  concur  with  me  in  the  general  principles  I  have  stated,  and  in 

the  result  at  which  I  have  arrived. 

That  result  is,  that  the  learned  judge  below  was  right ;  that  this 

appeal  must  be  dismissed  with  costs ;  and  the  cause  remitted. 


As  the  opinion  of  the  Court  was  unanimous,  the  other  members  of  it 
did  not  deliver  judgments.  The  following  note  of  Dr.  Longfield's  in- 
tended judgment  is,  with  his  permission,  printed : — 

Db.  Longfield  :  This  is  a  suit  by  Mrs.  Seaver  for  the  lestitution 
of  conjugal  rights. 

The  wife  pleads  her  marriage,  her  readiness  to  perform  the  duties 
imposed  on  her  by  that  sacred  contract,  and  she  caUs  upon  the  Court 
to  compel  the  husband  to  perform  his  part. 

To  this  demand  the  husband  puts  in  a  defensive  allegation,  not  deny- 
ing his  marriage,  nor  pretending  that  he  is  willing  to  discharge  hit 
duties  as  a  husband,  but  alleging  that  she  has  committed  adultery,  and 
has  thus  relieved  him  from  the  obligation  of  cohabiting  with  and  main- 
taining her. 

To  this  the  wife  has  replied  by  a  formal  denial  of  her  guilt,  and  by 
an  allegation  that,  even  if  she  is  guilty,  her  husband  also  has  oonunitted 
adultery,  and  that,  therefore,  neither  can  justly  reproach  the  other  with 
that  offence  of  which  they  have  both  been  equally  guilty. 

The  husband  objects  to  this  allegation,  and  has  appealed  from  the 
sentence  of  the  Consistorial  Court  of  Dublin,  which  was  in  favour  of 
its  adndssion. 

I  am  of  opmion  that  the  sentence  of  the  Court  below  should  be 
afhrmed,  and  that  the  same  pleadings  which  are  sufficient  to  protect 
the  wife  against  a  divorce,  when  the  husband  seeks  it  by  lawful  process. 


DELEGATES  IN  lEELAND.  686 

will  equally  protect  her  against  a  divorce  imposed  by  the  husband  with-  1846. 
out  any  process  of  law.  It  is  on  both  sides  admitted  that  the  precise  Sbayer 
point  now  in  dispute  has  never  been  the  subject  of  direct  decision,  and,  „  ^' 
as  is  usual  in  such  cases,  each  party  relies  upon  that  absence  of  pre- 
cedent, and  wishes  to  throw  upon  the  other  side  the  onus  of  producing 
a  case  in  point,  when  it  is  confessed  that  a  case  in  point  cannot  be 
found.  In  the  absence  of  precedent,  we  must  have  recourse  to  prin- 
ciple and  analogy,  and  inquire  against  which  side  the  charge  of  novelty 
may  be  most  fairly  brought.  First,  then,  and  in  a  case  of  this  nature, 
it  is  a  matter  of  some  moment,  and  adds  force  to  other  arguments,  I 
find  that  all  the  text-writers  are  unanimous  on  the  point  that  the  plead- 
ing ought  to  be  admitted.  In  Clarke's  'Praxis,'  written  about  the 
year  1590,  tit.  116,  the  doctrine  is  thus  stated,  speaking  of  a  suit  for 
restitution  against  which  adultery  has  been  pleaded : — "  In  hoc  tamen 
"  casu,  si  pars  actrix  replicaverit  et  probaverit  compensationem  vel 
"  scientiam,  condoiuitionem  vel  remissionem  criminis,  ut  superius  no- 
"  tatur  in  proximo  preecedente  titulo,  obtinebit  actor  restitutionem 
'*  petitam."  Oughton  lays  down  the  same  rule  in  the  same  words,  and 
Gonsett  and  Poynter  give  the  same  account  of  the  law  applicable  to  the 
present  case. 

It  is  difficult  to  believe  that,  if  the  doctrine  thus  laid  down  was  con- 
trary to  law,  and  so  flagrantly  mischievous  as  it  has  been  represented 
by  the  advocates  for  the  appellant,  it  could  have  remained  without 
qualification  or  contradiction,  though  proclaimed  in  those  text-books 
which  have  been  the  subject  of  constant  reference  for  a  period  of  more 
than  two  hundred  years. 

An  attempt  has  been  made  to  diminish  the  force  of  this  authority 
by  alleging  that  the  authors  in  question  merely  adopted  the  rule  of  the 
Canon  Law,  without  inquiring  whether  the  si^me  rule  had  been  intro- 
duced into  the  English  Ecclesiastical  Law :  an  improbable  and  unsatis- 
factory statement,  for,  although  the  substance  of  the  law  is  the  same, 
yet  the  language  bears  no  similarity  to  that  in  which  the  same  doctrine 
is  expressed  in  the  most  authentic  sources  of  the  Canon  Law ;  and  it 
is  not  very  probable  that  the  Proctors  practising  iu  the  Ecclesiastical 
Courts  should  derive  their  doctrine  from  the  old  Canon  Law,  of  which 
they,  probably,  had  very  little  knowledge  or  regard,  rather  than  from 
the  decisions  and  opinions  with  which  they  were  likely  to  meet  in  their 
daily  practice. 

It  is  also  intimated,  on  behalf  of  the  Appellant,  that  the  doctrine  of 
the  Canon  Law  was  misunderstood,  and  is  applicable  merely  to  the  case 
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in  which  the  bishop,  ex  officio^  interfered  to  compel  the  parties  to  Ihe 
together,  and  not  to  the  case  where  one  party  brings  a  suit  for  resiita- 
tion  against  the  other.  I  do  not  think  there  is  any  ground  for  this 
distinction.  See  the  Decretals,  lib.  y.,  Dis.  xvi.  cap.  6  and  7,  where 
restitution  in  case  of  mutual  guilt  is  ordered.  The  sixth  chapter  cer- 
tainly refers  to  a  restitution  sought  by  the  wife.  The  words  are, 
'*  Prsedictum  virum  sibi  restitui  postulavit;"  and  in  cap.  7,  "Super 
"  quo  tibi  respondimus,  quod  cum  paria  crimina  mutua  oompensatione 
"  deleantur,  yir  hujusmodi  fomicationis  obtentu  suse  uxoris  nequit  con- 
"  sortium  declinare;"  and  in  the  gloss  on  this  chapter  it  is  obserred, 
"  Et  sic  nota  quod  compensatio  admittitur  in  delictis,  et  hoc  intelligunt 
"  quidam  quoad  exceptionem  et  replicoHonem  aliter  nunquam." 

Now  the  replication  of  such  a  fact  could  only  occur  in  a  suit  for 
restitution,  as  it  does  in  the  present  case ;  and  the  ^loss,  in  an  en- 
deavour to  reconcile  conflicting  opinions  respecting  the  effect  of  adul- 
tery conmiitted  by  the  husband,  after  he  has  obtained  a  divorce  for 
adultery  committed  by  his  wife,  comes  to  this  conclusion,  '*  Quod  ilia 
"  possit  petere  virum,  non  obstante  sententia,  quia  vir  iUi  sentential 
"  renuntiavit ;" — ^that  she  may  maintain  a  suit  for  restitution,  notwith- 
standing the  divorce,  since  the  husband,  by  his  subsequei^t  adulteiy, 
has  waived  that  sentence.  I  may  observe  here  that,  in  modem  practice, 
a  decree  for  a  divorce  does,  in  terms,  impose  upon  the  party  who  ob- 
tains it  the  obligation  of  leading  a  chaste  life. 

I  need  not  cite  any  further  passages  from  the  ancient  Canon  Law, 
because  I  do  not  think  it  possible  to  raise  any  reasonable  doubt  on  this 
part  of  the  case ;  and  I  turn  to  the  assertion  on  which  the  advocates  for 
the  appellant  appear  to  place  more  reliance,  viz.  that  there  is  no  proof 
that  this  portion  of  the  Canon  Law  was  ever  recognized  as  of  autho- 
rity in  England.  On  this  point  of  the  case,  that  unanimity  among  the 
text-writers  to  which  I  have  alluded  must  be  considered  as  of  some 
importance.  The  rule  has  been  recognized  by  judges  as  well  as  text- 
writers  ;  for,  although  a  pleading  like  the  present  did  not  come  directly 
before  Sir  William  Scott,  yet  he  has  taken  occasion  to  express  his  c^- 
uion,  and  no  authority  can  be  higher  in  its  favour.  He  repeatedly  ex- 
pressed his  opinion  to  be,  that  unless  a  husband  is  entitled  to  a  divorce, 
he  is  bound  to  cohabit  with  his  wife,  and  that  a  husband  who  is  guOty 
of  adultery  is  not  entitled  to  a  divorce.  Thus,  in  Fortter  v.  MMrsier, 
1  Hagg.  Cons.  144,  he  described  a  suit  for  a  divorce  as  a  "  prosecution 
"  brought  by  the  husband  s^ainst  the  wife  to  be  relieved  from  the  obli- 
"  gation  of  cohabiting  with  her,  by  reason  of  her  adultery;"  be  ex- 
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plains  the  doctrine  of  oompensatio  eriminis  us  it  obtained  in  the  Civil  1846. 
Law ;  and,  although  it  could  not  there  apply  to  a  suit  for  divorce  or  seatbk 
restitution,  since  a  husband  could  divorce  his  wife  without  any  cause,  v. 

yet  he  gives  an  instance  of  its  application  to  a  suit  by  the  wife  for  her 
dower  or  portion,  which  was  exactly  analogous  to  a  suit  for  restitution 
of  coigugal  rights,  as  it  was  the  remedy  provided  by  the  Civil  Law  for 
an  innocent  wife  rejected  by  her  husband.  It  was,  in  fact,  a  suit  for 
restitution  of  conjugal  rights,  with  this  only  difference,  that  the  con- 
jugal rights  of  the  wife  were  not  as  extensive  as  they  became  under  the 
Christian  code.  Her  legal  conjugal  rights  consisted  of  dower,  instead 
of  cohabitation.  To  such  suit  her  adultery  was  a  sufficient  answer,  as 
it  is  to  a  modem  snit  for  restitution ;  but  to  this  answer  an  allegation 
that  the  husband  also  had  committed  adultery  was  a  sufficient  reply. 

It  is  not  possible,  if  the  same  replication,  relying  on  the  compensatio 
criminum,  was  not  admissible  in  the  analogous  modern  suit,  that  Sir 
William  Scott  could  have  omitted  to  notice  the  difference,  and  to  state 
that  all  the  text-writers  were  mistaken  in  supposing  it  admissible  in  a 
suit  for  restitution.  On  the  contrary,  he  cites  this  as  an  example  of 
the  eompenseUio  crimniaf  which  he  states  was,  in  the  Civil  Law,  not  ap- 
plied to  cases  of  diyorce  merely,  because  the  subject  itself  was  not 
within  the  jurisdiction  of  the  magistrate,  and  he  adds : — "  The  Canon 
'*  Law,  therefore,  which  attributed  to  the  ecclesiastical  magistrate  the 
"  question  of  divorce,  carried  this  principle  along  with  it,  for  the  exer- 
''dse  of  his  authority"  (1  Hag.  Cons.  148),  Could  the  Judge  have 
uttered  these  words  without  qualification,  if  he  was  opinion  that  the 
doctrine  of  compensation  was  introduced  only  to  half  its  extent,  and 
did  not  apply  to  cases  of  restitution,  and  that  all  the  text-books  had 
fallen  into  the  mistake  of  applying  it  to  such  suits  P  And  he  adds, 
"  that,  in  the  case  of  Lord  and  Lady  Leicester,  this  was  unanimously 
"  recognized  by  all  the  delegates  as  the  standard  Canon  Law  of  this 
"  country  in  all  cases  of  divorce,  and  so  in  all  other  cases." 

This  language  is  plainly  applicable  to  the  present  pleading,  if  we 
bear  in  mind  that  the  instance  which  Sir  William  Scott  had  just  cited 
was  one  in  which  the  doctrine  of  compenaaiio  criminum  was  applied  to 
support  a  suit,  not  to  resist  one. 

Again,  in  Forster  v.  Forsler,  he  treats  the  refusal  of  a  divorce  as 
equivalent  to  a  decree  for  restitution ;  and  he  adheres  to  the  same  rule, 
notwithstanding  the  danger  of  a  spurious  offspring,  and  the  other  in- 
eouveniences  alluded  to  by  the  advocates  of  the  Appellant  in  this 
cause^  as  consequent  upon  a  decree  for  a  testitution,  and  even  although 
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1846.  ^^  appears  to  have  taken  an  exaggerated  yiew  of  those  inoonyenienoes. 
Seavie  ^®  ^^y^  - — **  ^^  ^^^  ®^^  ^^  separation,  whether  authorized  or  merely 
0.  "  conventional,  which  usually  takes  place,  there  is,  certainly,  the  in- 

"  creased  danger  of  a  spurious  offspring ;  and  as  the  regulations  of  pio- 
**  perty  exist  among  us,  the  danger  of  separate  debts,  to  the  great  even- 
*'  tual  injury  of  the  husband  and  his  legitimate  fJEunily.  But  even  if 
**  such  mischief  may  be  presumed  to  follow  the  modem  application  oi 
'*  the  rule,  this  Court  still  remains  under  the  legal  obligation  of  adhe- 
"  ring  to  it  until  a  competent  authority  provides  another.  Whether 
''  the  inoonveniencies  of  the  rule,  as  it  now  operates  (considered,  as  th^ 
"  ought  to  be,  in  opposition  to  those  which  might  follow  firom  the  re- 
"  versal  of  it),  are  such  as,  nevertheless,  ought  to  produce  a  reversal,  is 
**  a  question  which  this  Court  has  neither  the  power  nor  the  will  to 
*•  entertain." 

The  same  doctrine  is  recognized  by  a  veiy  high  authority  in  the  case 
of  Jnachini  v.  Jnaekini,  2  Curt.  219.  Dr.  Lushington  says : — "  If  a 
*'  husband  be  not  entitled  to  a  separation  from  his  wife,  he  is  bound  to 
*'  cohabit  with  her ;  and  how  difficult  would  it  be  to  enforce  such  a 
"  principle  of  law  1  I  know  no  authority  which  states  that,  whatever 
"  be  the  guilt  of  both  parties,  if  the  Court  does  not  pronounce  for  a  se- 
"  paration,  they  are  not  bound  to  live  together ;  and  I  think  such  a 
"principle  would  be  dangerous  to  society  and  to  public  morals." 
Could  Dr.  Lushington  have  used  this  language  if  he  adopted  the 
appellant's  view  of  the  law — that,  in  a  case  of  mutual  guilt,  the  hus- 
band might  dismiss  his  wife ;  and,  if  the  Common  Law  would  not 
compel  him  to  support  her  while  living  apart  from  him,  neither  would 
the  Ecclesiastical  Law  compel  him  to  receive  her  into  his  house  ? 

It  is  scarcely  possible  to  read  the  numerous  cases  which  have  been 
decided  on  the  subject  of  divorce  without  arriving  at  the  conclusion 
that,  in  every  contingency,  either  one  party  is  entitled  to  a  divorce,  or 
the  other  party  is  entitled  to  a  restitution.  There  is  no  middle 
course.  A  divorce  obtained  by  the  husband  does  not  compel  him  to 
live  separate  from  his  wife ;  it  merely  permits  him  to  do  so ;  and  the 
law  which,  under  certain  circumstances,  refuses  to  permit  him  to  live 
separate,  must  in  consistency  be  prepared  to  compel  him  to  receive 
her.  Indeed  there  is  authority  for  holding  that,  in  an  unsuccessful 
suit  for  a  divorce,  the  Court,  as  a  consequence,  may  order  the  unsuc- 
cessful party  to  return  to  cohabitation :  Moore  v.  Moore,  3  Mo.  P.  C. 
Cas.  86,  referred  to  in  Cloufes  v.  Clowes,  4  No.  Ca.  29. 

lu  order  to  support  the  doctrine  that  there  is  a  middle  case,  in  which 
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the  Court  will  refuse  relief  to  either  side,  the  Appellant's  advocates  1846. 
have  compared  the  doctrine  of  this  Court  to  that  of  a  Court  of  Equity,  ssatbb 
which  requires  a  plaintiff  to  come  into  Court  with  clean  hands,  and,  in  «. 

certain  cases,  will  refuse  to  interfere  on  either  side,  either  to  rescind  a      «*a^»»- 
contract  or  to  enforce  it,  but  leaves  the  matter  to  the  Courts  of  Com- 
mon Law,  i,  e,  to  the  Courts  of  ordinary  jurisdiction. 

But  such  neutrality  is  not  allowed  to  this  Court,  which  has  the  ex- 
clusive jurisdiction,  and  fills  the  place  both  of  the  Courts  of  Commcm 
Law  and  of  the  Courts  of  Equity,  in  relation  to  the  subject  of  this  suit. 
The  Common  Law  right  is,  that  the  parties  should  live  together,  as 
the  effect  of  the  valid  marriage  contract,  against  which  no  objection  has 
been  raised.  The  decree  for  a  divorce  is  an  extraordinary  equitable 
relief.  The  analc^  to  the  practice  of  the  Courts  of  Equity  is  preserved 
by  the  rule  which,  in  this  case,  would  deny  relief  to  either  party  praying 
for  a  separation. 

The  appellant  has  refened  to  the  state  of  the  law  on  some  collateral 
points,  to  which  I  shall  briefly  refer.  First,  it  is  observed,  that  the 
wife  who  abandons  her  husband  for  an  adulterer  is  not  entitled  to 
dower  on  her  husband's  death,  and  that  the  husband's  adultery  could 
not  be  set  forth  in  a  replication  to  support  the  wife's  right  to  dower. 
I  cannot  draw  any  inference  from  this  to  bear  upon  the  case  before  us. 
The  loss  of  dower  is  a  punishment  imposed  on  the  wife  by  statute.  It 
has  nothing  to  do  with  the  Common  Law ;  and,  on  the  other  side,  it  is 
equally  irrelevant,  that  her  adultery  will  not  disentitle  her  to  the  join- 
ture provided  for  her  by  her  marriage  settlement ;  nor  to  a  share  of  her 
husband's  assets,  under  the  Statute  of  Distribution. 

The  manner  in  which  the  Common  Law  treats  the  adulteress  during 
the  life  of  the  husband  may  appear  to  have  more  bearing  on  the  ques- 
tion now  before  the  Court ;  and  cases  have  been  cited  on  behalf  of  the 
Appellant,  to  show  that,  in  a  case  like  the  present,  the  husband  would 
not  be  liable  to  tradesmen  for  necessaries  supplied  to  his  wife ;  that  he 
was  not  bound  to  support  her ;  that  he  might  let  her  starve,  or  be  de- 
pendent on  public  or  private  charity  for  a  subsistence.  This  state  of 
the  Common  Law  would  furnish  a  conclusive  argument  for  the  inter- 
ference of  the  Court  Christian  in  the  present  case.  The  husband  is 
entitled  to  the  use  and  disposal  of  all  the  common  property,  whether 
derived  through  his  wife  or  himself;  he  may  take  possession  of  all  her 
goods,  live  in  her  hereditary  mansion,  consume  the  rents  of  her  free- 
hold property,  and  even  sell  her  chattel  interests  in  land ;  and,  while 
living  in  splendour  and  profligacy  on  her  estates,  may  refuse  a  single 
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1846.       thillmg  to  pay  for  or  pnrcfaase  a  meal  to  save  his  guilty  bat  repen- 

SiATXB      tant  wife  from  starvation.     This  shocks  every  feeling  of  jostioe  and 

V-  humanity,  and  is  most  repugnant  to  the  Ecclesiastical  Law,  whidi 

visits  with  equal  condemnation  adultery  committed  by  the  husband  or 

by  the  wife,  and  will  secure  to  the  penitent  that  justice  whidi  is  denied 

to  her  by  her  profligate  husband. 

No  human  judge  can  look  into  the  recesses  of  the  human  heart,  but 
the  facts  of  a  case  like  thie  furnish  no  mean  proofs  of  penitence  on  the 
woman's  part.  For  what  does  she  desire  and  demand  by  this  suit? 
Merely  to  return  to  her  domestic  duties,  and  to  be  maintained  and  pro- 
tected from  want  and  guilt.  For  this  she  is  willing  to  abandon  her 
course  of  sin,  and  all  the  guilty  pleasures  in  which  once  she  took 
delight,  and  to  place  herself  within  the  power  and  subjection  of  a  man 
who  hates  her,  because  he  indulges  in  a  guilty  passion  for  another,  and 
who  despises  her  for  having  fallen  into  equal  guilt.  Can  we  agree 
with  the  appellant  that  a  sentence  gives  any  encouragement  to  female 
adulteiy,  which  places  her  within  the  lawful  power  of  a  man,  on  whose 
principles  she  cannot  rely,  and  whose  affection  or  respect  she  can  never 
hope  to  possess,  without  any  protection,  except  from  the  extremity  of 
violence,  without  friends,  and  without  society  ?  Her  husband's  jea- 
lousy and  the  scorn  of  her  own  sex  condemn  her  to  a  life  of  solitude. 
In  this  state  of  shame  and  solitude,  the  sentence  of  the  Ecclesiastical 
Court  can  give  her  nothing  except  a  mere  subsistence  and  a  refuge 
from  further  sin. 

I  cannot  concur  in  the  apprehensions  which  have  been  expressed  of 
consequences  fatal  to  domestic  happiness  or  female  purity  from  a  deci- 
sion in  the  wife's  favour,  while  a  decision  against  this  pleading  would 
hold  out  absolute  impunity  to  a  husband's  guilt.  Where  both  parties 
are  guilty,  the  punishment  will  fall  upon  both;  and  even  if  the  judg- 
ment does  not  prevent  some  of  the  evil  consequences  from  failing  upon 
innocent  parties,  those  consequences  must,  in  fairness,  be  attributed, 
not  to  the  judgment,  but  to  the  sin  of  adultery,  which,  perhaps  m<»ethan 
any  other  sin,  entails  disgrace  and  damage,  not  only  on  the  guilty 
parties  themselves,  but  on  their  innocent  children  and  relations  also — 

"  Hoc  fontd  deriyata  clades 
In  patriam  populomque  fluxit.'* 

The  danger  to  the  innocent  relations,  which  may  arise  from  the 
claims  of  a  spurious  issue,  is  rather  diminished  than  increased  by  a  de- 
cision in  favour  of  the  wife.     It  is  impossible  to  be  blind  to  the  fact 
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that,  in  such  a  case  as  this,  a  snit  for  restitution  must  have  been  1846. 
brought,  more  in  the  hope  that  it  may  secure  a  maintenance  to  the  wife  Skatxb 
than  a  return  to  cohabitation ;  but  whether  the  result  be  a  return  of  the  '- 

wife,  subject  to  the  authority  and  control  of  her  husband,  or  an  ami- 
cable arrangement  by  which  the  parties  may  live  totally  separate,  there 
is  obviously  less  danger  of  the  birth  of  a  spurious  issue,  under  such 
circumstances  as  might  enable  it  to  claim  the  privileges  of  legitimacy, 
than  if  the  Court  refused  to  grant  a  divorce  or  restitution  to  either 
party. 

The  latter  decision  would  enable  the  wife  to  live  where  and  how  she 
pleased.  She  might  lawfully  enter  her  husband's  house  whenever  she 
could ;  she  might  destroy  his  property,  and  haunt  his  person,  and  con- 
duct herself  in  such  a  manner  as  to  make  it  impossible  for  the  husband 
to  be  supplied  with  legal  evidence  to  disprove  the  daims  of  her  ille- 
gitimate offspring.  How  much  more  favourable  is  the  decree  which 
orders  the  parties  to  go  and  sin  no  more  1  A  sentence  for  restitution 
will  operate  as  a  mutual  condonation  and  compensation  of  all  past 
offences,  and  restores  the  parties  to  their  original  matrimonial  rights 
and  duties.  If  either  party  shall  commit  adultery  after  a  decree 
for  restitution,  the  other  party  may  apply  for  a  divorce.  The  sen- 
tence is  not  merely  that  the  parties  shall  live  together,  but  its  effect  in 
substance  is,  that  they  shall  fulfil  all  their  matrimonial  duties,  of  which 
fidelity  to  the  nuptial  bed  is  not  the  least  important.  1  know  that^ 
according  to  the  modern  code  of  morals  and  feelings,  it  is  hard  for  the 
husband  to  comply  with  such  a  sentence.  According  to  this  code,  a 
husband  incurs  no  disgrace,  and  need  feel  no  shame  for  his  own  adul- 
tery, while  his  honour  is  ruined  totally  by  the  adultery  of  his  wife. 
The  disgrace  thus  caused  by  another's  guilt  is  capable  of  only  one 
possible  aggravation,  viz.  if  he  forgives  her.  This  code  cannot  be  re- 
cognized in  a  Court  Christian ;  nor  will  a  man,  against  whom  adultery 
is  charged  and  proved,  be  permitted  to  allege  any  reluctance  to  asso- 
ciate with  an  adulteress,  because  she  happens  to  be  his  wife.  I  have 
assumed  the  pleadings  to  be  true  for  convenience ;  but  it  may  turn  out 
in  evidence  that  both  parties  may  be  innocent,  and  I  have  applied  my- 
self to  it,  therefore,  as  if  it  was  a  case  of  mutual  guilt.  I  do  not  con- 
sider it  to  be  necessary  to  make  any  observations  on  the  formal  objec- 
tions made  to  the  pleadings,  as  they  have  not  been  argued  by  either 
party. 
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25  &  26  Vict.  c.  81. 

An  Act  to  make  perpetual  An  Act  to  amend  the  Procedure  and 
Powers  of  the  Court  for  Divorce  and  Matrimonial  Causes, 

[7th  August,  1862.] 

Whbbeas  aa  Act  passed  in  the  session  of  Parliament  held  in  the 
twenty-third  and  twenty-fourth  years  of  the  reign  of  her  Majesty,  chap- 
28  &  24  Vict,   ter  one  hundred  and  forty-four,  and  intituled  *'  An  Act  to  amend  the 
c.  144.  Procedure  and  Powers  of  the  Court  for  Divorce  and  Matrimonial 

Causes,"  is  about  to  expire;  and  it  is  expedient  to  make  the  same 
perpetual :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same : 
Recited  Act  1.  -There  shall  be  repealed  the  eighth  section  of  the  said  Act,  whereby 

m  e  pcrpet  .  .^  .^  provided  that  the  same  is  to  continue  in  force  until  the  thirty-first 
day  of  July,  one  thousand  eight  hundred  and  sixty-two,  and  no  longer, 
and  the  said  Act  shall  be  and  is  hereby  made  perpetual. 
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INDEX  TO  PROBATE  CASES. 

ADMIiaSTEATION. 

1.  Administration  to  Attorney  of  Administrator' Creneral  qf  Gfuiana.'^ 
Domiciled  Resident  in  British  Chtiana. — LoccU  Law, 

B.,  having  acqidred  a  domicil  in  Britisli  Gtiiana,  died  a  bachelor  and  intes- 
tate, without  any  known  relations  there.  Under  an  ordinance  of  that 
colony  the  Administrator-General  took  possession  of  B.'s  property  in  that 
colony,  and  appointed  Messrs.  P.,  F.,  and  P.,  of  Liverpool,  to  be  his  at- 
torney s,  and  in  his  name  to  obtain  letters  of  administration  to  the  personal 
estate  of  the  deceased  in  this  country.  The  Court,  after  the  usual  notice 
to  the  Queen's  Proctor,  and  citations  of  next  of  kin,  made  the  grant  ac- 
cordingly.— In  the  goods  qf  John  O'Brien  (deceased),  604. 

2.  Administration  to  Attorney, — Person  entitled  to  Grant  resident  in 
Efigland, 

Where  the  person  solely  entitled  to  a  grant  of  administration  and  to  all  the 
personal  estate  of  the  deceased  was  resident  in  this  country,  and  able  to 
take  the  grant  himself,  the  Court  declined  to  decree  it  to  his  attorney  for 
his  use  and  benefit. — In  the  Goods  of  Eleanor  Bwroh  (deceased),  139. 

3.  Administration  to  Creditor. — Secretary  of  an  Association, 
Where  an  application  is  made  for  the  grant  of  administration  to  the  secre- 
tary of  an  association,  on  the  ground  that  the  deceased  was  indebted  to 
the  association,  the  Court  ought  to  have  such  information  of  the  consti- 

'  tution  of  the  association  as  would  show  that  the  secretary  can  be  treated 
as  a  creditor. — In  the  goods  of  Thomas  Fairweather  (deceased),  588. 

4.  Joint  Chant  to  a  Widow  and  to  a  Person  entitled  in  Distribution 
rqfiised.^21  Hen.  VIII.  c.  6,  *.  d.— Probate  Act,  s.  73. 

The  Court  is  precluded  by  21  Hen.  YIII.  c.  5,  s.  3,  from  making  a  joint 
grant  of  administration  to  a  widow  and  one  of  the  persons  entitled  in 
distribution,  even  with  the  consent  of  the  next  of  kin  and  of  all  the  other 
persons  entitled  in  distribution ;  and  the  73rd  section  of  the  Probate 
Court  Act  does  not  enlarge  the  power  of  the  Court  in  such  a  ease.*— Ik 
the  goods  qf  James  Browning  (deceased),  634. 
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ADMINISTRATION— co»<t««frf. 

5.  Limited  Administration  ad  colligenda  bona. — Power  qf  Adndnis' 
trator. 

The  Court,  tinder  special  circumstances,  made  a  grant  to  a  creditor  ad  col- 
ligenda honu,  limited  to  collect  the  personal  estate  of  the  deceased,  to  give 
receipts  for  his  debts  on  the  payment  of  the  same,  and  to  renew  the  lease 
of  his  bosiness  premises,  which  would  expire  before  a  general  grant  could 
be  made.  The  Court  refused  to  include  in  the  grant  a  power  to  dispose 
of  the  lease  and  goodwill  of  the  bosiness,  or  a  power  to  cany  on  the  bu- 
siness.— In  the  goods  of  Charles  Clarhington  (deceased),  380. 

6.  Limited  Grant  to  substantiate  Proceedings  in  Chancery. — WUl,—' 
Compromise, — Failure  to  carry  out  lerms.'—iill  in  Chancery. 

D.  propounded  the  will  of  E.,  which  was  opposed  by  H.,  one  of  the  next  of 
kin  of  E.,  and  certain  issues  in  the  suit  came  on  for  hearing  before  the 
Court  and  a  special  jury.  Before  the  jury  were  sworn,  certain  terms  of 
compromise  were  signed  by  counsel  on  behalf  of  both  parties ;  one  of 
which  terms  was  that  a  Scotch  confirmation  of  the  will  brought  into  this 
Court  by  D.  should  receive  the  seal  of  the  Court.  (See  21  &  22  Vict,  c 
66,  s.  12.)  Subsequently,  the  parties  being  unable  to  agree  as  to  the 
meaning  and  effect  to  be  given  to  the  terms  of  compromise,  D.  moved  to 
have  the  confirmation  sealed  and  delivered  out  to  him :  the  Court  refused 
to  give  effect  to  one  of  the  terms  of  the  compromise,  the  parties  being 
unable  to  agree  as  to  the  rest,  but  held  that  D.  was  entitled  to  take 
out  the  confirmation  unsealed.  H.  then  filed  a  bill  in  Chancery  for 
administration  of  E.'s  estate,  etc. ;  a  demurrer  to  this  bill  for  want  of 
parties  was  allowed.  The  estate  of  E.  was  also  alleged  to  be  vested  in 
trustees  by  a  sequestration  under  the  Scotch  Bankruptcy  Acts.  H.  now 
moved  for  administration  with  the  will  annexed,  pendente  lite,  or  for  ad- 
ministration Hmited  to  substantiate  the  proceedings  in  Cllhancery ;  and 
the  Court  held  that  the  nominee  of  H.  would  be  entitled  to  a  grant  of  the 
latter  description. — Viscountess  Hawarden  v.  JDunlop,  614. 

7.  Limited  Grant  under  38  G^o,  III.  c.  87,  and  Probate  Acts. — £re- 
eutor  out  qf  Jurisdiction. — Personal  Representative  qf  Legatee. 

The  Court  will  make  a  limited  grant  to  the  personal  representative  of  a 
legatee,  the  executor  being  out  of  the  jurisdiction,  though  the  legatee 
only  is  mentioned  in  38  Greo.  lU.  c.  87. — In  the  goods  qf  Thomas  Collier 
(deceased),  444. 

8.  Administration  to  Mortgagee  of  an  Interest  under  the  Will. 

E.  G.  being  a  married  woman,  and  having  an  interest  under  her  father's 
will  expectant  on  the  death  of  his  widow,  joined  with  her  husband,  in 
1841,  in  executing  a  mortgage  of  such  interest  to  B.,  to  seoui^^  a  running 
account.  E.  G.  died  in  1851,  and  her  husband  in  1853,  neither  possessed 
of  any  other  property.  On  the  death  of  her  father's  widow,  a  representa- 
tive of  E.  G.  was  required  to  release  the  trustees ;  B.'s  debt  being  larger 
than  E.  G.'s  interest  under  the  will,  the  Court  granted  administration  to 
the  goods  of  E.  G.  to  B.—In  the  goods  qf  Mizabeth  Godfrey  (deceased), 
133. 
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ADMINISTRATION— «>n/t»«€i£. 

9.  Grant  to  Party  next  entitled. — BenunHaiion  qf  next  ff  Kin  eoleltf 
entitled. 

In  case  of  an  intestacy,  where  the  persons  who  are  sole  next  of  kin  and  the 
only  persons  entitled  in  distribution  renounce  their  title  to  administra- 
tion, the  Court  will  make  the  grant  to  a  person  who  would  have  been 
next  of  kin  if  the  sole  next  of  kin  had  been  out  of  the  way,  although 
such  person  has  no  interest. — In  the  goods  qf  George  Johnson  (deceased), 
595. 

10.  Administration  under  7Srd  section  qf  Probate  Act. — Practice. 

(1)  When  a  Crrant  has  been  made  under  7drd  Section. 
Presumption  qf  Death. — Immediate  Chant. 

Where  a  person  was  presumed  to  be  dead  (not  having  been  heard  of  for 
seven  years),  intestate,  and  his  father  who,  when  he  was  last  heard  of, 
was  his  sole  next  of  kin,  also  died  during  the  seven  years,  the  Court 
granted  administration  of  his  effects,  under  the  73rd  section  of  the  Pro- 
bate Act,  to  the  person  who  was  his  next  of  kin  at  the  expiration  of  the 
seven  years,  without  requiring  an  intermediate  grant  to  be  taken  out  of 
the  effects  of  the  father.— /)»  the  goods  qf  Charles  William  Peek  (de- 
ceased), 506. 

11.  Presumption  of  Death. — Grant  qf  Administratum  to  Mother  of 
Deceased  under  the  7Srd  section  qfihe  Probate  Act. 

When  the  father  of  the  deceased  had  deserted  his  wife  twelve  years  ago 
and  gone  to  Australia,  and  had  not  been  heard  of  for  seven  years^  the 
Court  refused  to  presume  that  he  had  died  at  any  given  period  within  the 
seven  years ;  but,  under  the  circumstances,  granted  administration  of  the 
effects  of  his  son,  who  had  died  within  the  seven  years,  to  the  mother, 
under  the  73rd  section  of  the  Probate  Act,  without  requiring  her  first  to 
take  out  administration  to  the  father. — In  the  goods  qf  William  George 
Smith  (deceased),  506. 

12.  Limited  Grant  qf  Administration  under  l^rd  Section  qf  Probate 
Act. 

A  son,  being  entitled  to  the  whole  of  the  personal  estate  of  his  father,  de- 
ceased intestate,  wrote  from  Madras,  where  he  was  serving  in  the  Boyal 
Artillery,  to  a  cousin  in  England,  giving  him  certain  directions  as  to  se- 
curing the  amount  of  the  property,  and  transmitting  a  small  sum  to  him. 
The  Court  granted  administration,  under  the  73rd  section  of  the  Probate 
Act,  to  the  cousin,  for  the  use  and  benefit,  etc.,  limited  to  carrying  into 
effect  the  directions  contained  in  the  said  letter. — In  the  goods  qf  Job 
Drinkwater  (deceased),  611. 

(2)  When  the  Grant  will  not  be  made  under  the  7drd  section. 

13.  Section  73rd  qf  Probate  Act.-^  Creditor. 

The  Court  will  not  make  a  grant  of  administration  under  the  73rd  section 
of  the  Probate  Act  to  a  party  entitled  to  a  grant  in  another  character. 
The  Court  declined  to  make  a  grant  de  bonis  non  with  the  will  annexed, 
under  the  73rd  section,  to  a  creditor,  without  citing  certain  residuary  le- 
gatees named  in  the  will,  who  were  resident  in  Au8tralia.--^/ii  the  goods 
qf  Thomas  Fainoeather  (deceased),  558. 
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14.  Section  73rrf  of  Probate  Act. — Special  Oireumstanee*. — Property 
not  perishable, 

Wliere  a  mother  died  in  England  intestate,  leaving  two  cMdien  resident 
in  Georgia,  the  only  persons  entitled  to  her  effects,  having  money  in  the 
fiinds  and  in  the  savings-bank,  a  small  snm  due  to  her,  and  a  little  fur- 
niture, the  Court  refused  to  make  a  grant  to  B.,  her  nephew,  for  the  use 
and  benefit  of  her  children,  although  communication  with  her  children 
from  England  was  cut  off  by  reason  of  the  blockade  of  the  southern 
ports  of  the  States,  on  the  ground  that  the  property  was  not  perish- 
able, and  that  there  were  no  special  circumstances  to  justify  the  Court 
in  departing  from  the  ordinary  practice. — In  the  goods  qf  Sarah  WhiU, 
Widow  (deceased),  457. 

15.  Purchaser  qf  a  Debt  of  an  Assignee  appointed  in  Paris  to  the 
Estate  of  an  Insolvent  intestate, — Application  for  Limited  Grant  refused, 

D.  died  in  Paris,  intestate  and  insolvent,  in  February,  1859.  On  petition 
of  his  widow,  the  Tribunal  of  Commerce  of  the  Seine,  in  October,  1859, 
declared  the  estate  bankrupt,  and  appointed  B.  assignee,  who,  under  a 
further  decree,  proceeded  to  sell  the  debts  due  to  D.'s  estate  by  auction. 
C.  purchased  the  debts,  among  which  was  one  due  from  F.,  of  Lombard 
Street,  London.  By  the  law  of  France  C.  would  be  entitled  to  sue  there 
for  the  recovery  of  such  debts  in  his  own  name.  On  motion  to  grant  ad- 
ministration to  the  attorney  of  C.  of  D.'s  estate,  limited  to  the  debt  due 
from  F.,  on  the  suggestion  that  a  personal  representative  of  D.  was  ne- 
cessary to  sue  in  this  country  for  the  debt  due  from  F.,  the  Court  rejected 
such  motion.  Semble,  first,  the  title  to  the  debt  vested  in  C.  by  the  law 
of  France  would  enable  him  to  maintain  a  suit  in  this  country ;  secondly, 
there  is  no  authority  for  granting  administration  to  the  purchaser  of  any 
part  of  the  deceased's  estate  after  his  death. — Depit  and  Chapot  v.  De- 
lerieleuse,  131. 

16.  AdmiTdstration  de  bonis  non  teith  Will  annexed. — Benwneiaiion  qf 
Executors  and  Residuary  Legatees  in  Trust, — Substituted  Sesiduary  Le- 
gatee, 

B.  appointed  C.  and  D.  executors  and  residuary  legatees  in  trust,  his  widow 
residuary  legatee  for  life  or  widowhood,  and  C,  D.,  E.,  F.,  and  G.  sub- 
stituted residuary  legatees.  C.  and  D.  renounced  probate  and  adminis- 
tration as  executors  and  residuary  legatees  in  trust,  and  letters  of  admi- 
nistration, with  the  will  annexed,  were  granted  to  the  widow :  she  died, 
leaving  part  of  the  estate  unadministered.  The  Court  refused  to  allow 
C.  to  retract  his  renunciation  as  residuary  legatee  in  trust,  but  granted 
him  administration  de  bonis  non  as  substituted  residuary  legatee.— J»  the 
goods  qf  Robert  Morrison  the  Elder  (deceased),  129. 

17.  Administration  to  Residuary  Legatee, — Executors  usutble  to  take 
Grant  by  Practice  qflsle  qf  Man, — Isle  qfMan  Grant, 

In  the  Isle  of  Man,  officers  called  "  Sunmers"  are  appointed  in.  each  parish 
by  the  bishop  of  the  diocese,  whose  duty  it  is  (inter  aUa)  to  take  upon 
themselves  grants  of  administration,  with  the  wills  annexed,  in  the  event 
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of  execators  reftLsing  to  act,  or  being  unable  to  give  security  to  the  Ec- 
clesiastical Court  of  the  diocese.  A.  died  in  the  Isle  of  Man,  leaviug  a 
will,  whereof  he  appointed  executors.  The  executors  being  unable  to  give 
security  to  the  Ecclesiastical  Court  of  the  diocese,  administration  with 
the  win  annexed  was  then  granted  to  B.,  Sumner  for  the  parish  in  which 
A.  died.  The  executors  having  been  cited  and  not  appearing,  the  Court, 
upon  an  affidavit  as  to  the  circumstances  under  which  the  grant  was  made 
to  B.,  and  upon  B.'s  consent  being  filed  in  the  Registry,  granted  admi- 
nistration with  the  will  annexed  to  the  residuary  legatee. — In  the  goods 
of  Charles  Whision  (deceased),  318. 

ADMINISTRATION  BOND. 

1.  English  and  Irish  Property. — Administration  originally  granted  in 
England.—Security  required,— 20  Sf  21  Vict,  e,  79,  *.  94.-22  4r  23  Viet, 
e,  31,  s,  25. 

Where  a  testator  died,  leaving  personal  estate  in  England  and  personal 
property  in  Ireland,  and  an  administration  was  granted  in  the  Court  of 
Probate  in  England  of  the  property  in  England,  sworn  under  £2000, 
with  a  bond  to  cover  such  property,  the  Court  subsequently  ordered  that 
on  a  bond  being  given  in  the  penal  sum  of  £120,000,  and  its  being  noted 
on  the  letters  of  administration,  that  the  deceased's  personal  estate  in 
Ireland  had  since  been  sworn  under  £60,000  and  the  security  given  ac- 
cordingly, one  of  the  registrars  should  issue  a  certificate  that  a  bond 
had  been  given  to  the  Judge  of  the  Court  of  Probate  to  cover  the  property 
in  Ireland  as  well  as  in  England. — In  the  goods  of  John  Momey  Potts 
(deceased),  6. 

2.  Penalty  (f  Bond  in  Nominal  Sum, — Administration  to  execute  a 
Release  to  Trustees, 

Where  letters  of  administration  were  granted  merely  to  enable  a  personal 
representative  of  the  deceased  to  execute  a  formal  release  to  the  trustee 
under  a  marriage-settlement,  the  Court  allowed  the  property  to  be  sworn 
under  £20. — In  the  goods  of  Hugh  StacpooU  (deceased),  316. 

3.  Sureties  dispensed  with, — Fund  in  Court  of  Chancery, — Adminis* 
tration. 

Where  the  nnadministered  estate  of  a  testator  had  been  transferred  to  the 
Accountant-General  of  the  Court  of  Chancery,  and  a  bill  had  been  filed 
praying  for  it  to  be  administered  by  that  Court,  the  Court  decreed  a 
grant  de  bonis  nonix>  the  residuary  legatee  for  life,  without  requiring  her 
to  find  sureties  to  the  administration  bond. — Cleverly  and  Another  v. 
Gladdish,  335. 

4.  Sureties  dispensed  teith, — Poverty  of  Administrator, — Fund  in  the 
Court  qf  Chancery, 

The  Court  made  an  order  to  dispense  with  the  usual  sureties  to  an  adminis- 
tration bond,  to  be  entered  into  by  A.  B.,  who  was  beneficially  entitled 
to  a  fund  which  had  been  paid  into  the  Court  of  Chancery,  and  for  which 
the  administration  was  required,  it  appearing  that  A.  B.  was,  in  conse- 
quence of  sickness,  in  great  poverty,  and  unable  to  induce  any  of  his  re- 
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latives  or  friends  to  become  sureties  to  the  bond. — In  the  goods  <ff  Lomisa 
Maria  de  la  Farque,  widofo  (deceased),  631. 

ADMINISTRATION  PENDENTE  LITE. 

LUerest  Suit. — Receiver  in  Suit  in  Chancery  in  respect  qfsame  Setaies 
appointed  Administrator  pendente  lite. 
In  an  interest  suit  between  the  Queen's  Proctor  and  a  defendant  asserting 
himself  to  be  the  lawful  nephew  of  a  deceased  intestate,  the  Court  ap- 
pointed A.  B.,  who  had  been  made  receiver  in  respect  of  the  same  estates 
in  proceedings  in  Chancery,  to  be  administrator  j»0it(fefi^  lite,  on  his  affi- 
davit that  the  estates  in  certain  particulars  would  be  benefited  by  being 
dealt  with  by  a  person  clothed  with  such  authority,  and  on  consent  of  the 
parties  to  the  suit. — Ser  Majesty  s  Procurator- General  v.  Williams,  353. 

AFFIDAVIT. 

1.  Addition  of  Deponent, — Affidavit  sworn  in  America, 

An  affidavit  sworn  in  America,  in  which  the  addition  of  the  depon«it  was 
not  inserted,  was  not  allowed  to  be  read  in  the  Court  of  Probate. — In  the 
goods  qf  William  Senry  Bernard,  489. 

2.  Affidavit, — Interlineation, — Description  qf  Deponent, — Eule  68,  JVb»- 
eontentious  Business, 

Where  an  affidavit  for  administration  had  been  sworn  in  New  Zealand  con- 
taining certain  interlineations  respecting  the  residence  of  the  deponent, 
which  were  not  initialed  by  the  judge  who  administered  the  oath,  and 
the  description  of  the  deponent  as  worded  was  slightly  irregular,  the  Court 
made  an  order  (under  Rule  58,  N.  C.  Business)  that  such  affidavit  should 
be  filed. — In  the  goods  qf  William  King,  621. 

3.  Affidamt  in  Foreign  Parts,— Fower  to  administer  Oaths, — 18  &  19 
Vict,  c,  42,  *.  31. 

Where  an  affidavit  is  sworn  in  foreign  parts  before  a  person  not  authorised 
to  administer  oaths  by  18  &  19  Vict.  c.  24,  it  must  appear  that  none  of 
the  persons  authorized  by  that  Act  to  administer  oaths  were  resident  in 
such  place.— Jn  the  goods  qf  William  Henry  Bernard  (deceased),  489. 
ATTACHMENT. 

1.  Husband's  liability  for  Wtfes  Costs,— Terms  qf  Order, 

Where  a  suit  was  commenced  by  a  married  woman,  whose  husband  after- 
wards became  a  party  to  it  (the  declaration  being  filed  in  their  joint 
names),  and  the  Court  had  made  on  order  for  the  payment  of  the  costs 
on  the  wife  alone,  which  was  served  on  both  of  them,  an  attachment  was 
granted  against  the  husband  (he  having  notice  of  the  motion)  for  the  non- 
payment of  those  costs. — Thonuis  v.  Crowther,  603--4. 

2.  Married  Woman, — Administratrix. — Rrfusal  to  file  Inventory, 

A  married  woman  may  be  attached  for  non-compliance  with  a  citation  call- 
ing upon  her  to  file  an  inventory  in  the  registry  of  an  estate  of  which 
she  is  administratrix. — Baker  v.  Baker,  380. 

3.  Married  Woman, — Costs, — No  separate  Property, 

A  married  woman  who  has  been  condemned  in  costs  is  not  liable  to  be  at- 
tached for  the  non-payment  of  them  where  there  is  proof  Uiat  she  has 
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no  separate  property. — Harris  and  Another  y.  Bradhury  and  HalUday, 
459. 

ATTESTATION  CLAUSE. 
Signature  qftetiator. 
Deceased  read  over  an  attestation  claiue  containing  his  name,  written  bj 
himself,  in  the  presence  of  two  witnesses,  who  subscribed  their  names. 
Deceased  then,  on  the  opposite  page  of  the  paper,  wrote  some  words,  be- 
neath which  he  added,  "  Attestation.  John  Walker,  testator,"  and  the 
names  of  two  executors.  Held,  that  the  deceased  intended  to  give  effect 
to  his  will  by  the  signature  of  his  name  in  the  attestation  clause. — In  the 
goods  of  John  Walker  (deceased),  364. 

BANKEUPTCY  OF  DECEASED. 
See  Administration^  15. 

CITATION. 

1.  Certificate  of  Service, — Indorsement, 
"When  a  citation  has  been  served,  a  certificate  of  service  should  be  indorsed 
on  the  citation. — Ooodhum  v.  Bainbridge  and  Others,  4. 
2."  Minor. — Guardian. — Affidavit  qf  Service. 
An  affidavit  that  a  minor  was  served  with  a  citation  in  the  presence  of  A., 
his  guardian,  should  go  on  to  show  how  A.  became  his  guardian.— tTbAii- 
son  T.  Weldy,  313. 

8.  Minor  in  Service. — Service  cf  CitaHon. 
"Where  a  minor  of  the  age  of  seventeen  was  living  in  service  at  a  distance 
from  her  mother,  her  natural  guardian,  the  Court  dispensed  with  the 
ordinary  rule,  which  requires  service  of  a  citation  upon  a  minor  to  be 
effected  upon  her  in  the  presence  of  her  natural  or  legal  guardian,  or 
of  some  person  upon  whom  her  custody  for  the  time  being  properly  de- 
volved.— Lainson  v.  Naylor,  7. 
CODICIL. 

1.  Citation  qf  Parties  interested  under  Codicil. 

Where  the  executors  of  a  will  object  to  prove  a  codicil  to  that  will,  on  th9 
ground  that  they  do  not  believe  it  to  be  a  valid  one,  they  should  proceed  to 
prove  the  will  in  solemn  form,  and  cite  the  parties  interested  under  the 
codicil  to  see  the  will  proved,  to  give  them  an  opportunity  of  propound- 
ing the  codicil. — In  the  goods  of  William  Benhow  (deceased),  488. 

2.  Conditional  Codicil. 

A  codicil  expressed  to  take  effect  only  upon  an  event  which  does  not  happen, 
republishes  a  will,  to  which  it  refers  by  date,  and  is  on  that  ground  enti- 
tled to  probate. — In  the  goods  of  Solomon  Mendes  Da  Silva  (deceased),  315. 

3.  Codicil  dependent  on  Will.— Effect  of  Destruction  of  WHL—Inien- 
tion  of  Testator, —OunA  Proband!. 

A  codicil  is  primd  facie  dependent  on  the  will.  Where  a  will  and  codicil  to 
it  have  been  in  existence,  and  the  will  has  been  subsequently  destroyed 
by  the  testator,  the  burden  of  proof  is  on  the  party  setting  up  the  codicil, 
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to  show  that  it  was  the  intention  of  the  testator  that  it  sliould  operate 
separately  from  the  will ;  otherwise  the  presumption  is  that  by  the  de- 
struction of  the  will  the  codicil  was  revoked. — Grimtoood  v.  Chzens  and 
Others,  365. 

COMPEOMISE. 

1.  WilL — Compromise, — Failure  to  carry  out  Terms, — Bil«  in  Chan" 
eery. — Limited  Grant  to  substantiate  Proceedings  in  Chancery. 

D.  propounded  the  will  of  E.,  which  was  opposed  by  H.,  one  of  the  next  of 
kin  of  E.,  and  certain  issues  in  the  suit  came  on  for  hearing  before  the 
Court  and  a  special  jury.  Before  the  jury  were  sworn,  eertain  terms  of 
compromise  were  signed  by  counsel  on  behalf  of  both  parties ;  one  of 
which  terms  was  that  a  Scotch  confirmation  of  the  will  brought  into  this 
Court  by  D.  should  receive  the  seal  of  the  Court.  (See  21  &  22  Viot. 
c.  56,  s.  12.)  Subsequently,  the  parties  being  unable  to  agree  as  to  the 
meaning  and  effect  to  be  given  to  the  terms  of  compromise,  D.  moved  to 
have  the  confirmation  sealed  and  delivered  out  to  him :  the  Court  refused 
to  give  effect  to  one  of  the  terms  of  the  compromise,  the  parties  being  unable 
to  agree  as  to  the  rest,  but  held  that  D.  was  entitled  to  take  out  the  con- 
firmation unsealed. — The  Viscountess  Sawarden  v.  Dunlop,  614. 

2.  Executors, — Issues  tried  before  Judge  of  Assize, — Compromise,^ 
Bute  of  Nisi  Frius, — Frohoite, 

Where  on  trial  before  a  Judge  of  Assize  and  a  jury,  of  issues  relating  to  the 
validity  of  a  will,  certain  executors  of  which  were  plaintiffs,  and  certain 
other  executors  of  which  were  defendants,  in  the  suit,  verdict  was  taken 
by  consent  for  the  plaintiffs  on  an  agreement  made  an  order  of  niti  prius, 
one  of  the  terms  of  which  was  that  the  executors  defendants  should  re- 
nounce probate,  the  Judge  of  the  Court  of  Probate  refused  to  make  the 
order  of  nisi  prius  a  rule  of  the  Court,  on  the  ground  that  the  Court  of 
Probate  could  not  properly  enforce  an  agreement  that  any  executors  of  a 
will  should  renounce  probate  thereof,  but  granted  probate  to  the  execu- 
tors plaintiffs. — Hargreaves  and  Others  v.  Wood  and  Others,  602. 
CONDITION. 

1.  WUl, — Conditional, — Evidence  of  AdhereTice, 

B.  wrote  a  testamentary  paper  in  January,  1859,  "  should  anything  happen 
"to  me  on  my  passage  to  Wales,  or  during  my  stay."  He  returned  in 
about  a  week,  and  died  in  October  of  the  same  year,  the  will  remaining 
in  his  writing-desk,  and  having  been  alluded  to  by  him  after  his  return. 
The  Court  held,  that  the  paper  was  in  terms  conditional,  and  that  since 
the  Wills  Act  no  evidence  of  "  adherence  "  is  admissible. — Bobertt  v. 
Roberts,  337. 

2.  Condition  Frecedent, —  WilL-r-Fvidence, 

Where  a  will  is  expressed  to  take  effect  during  absence  on  a  particular 
voyage,  and  the  writer  returns  to  England,  the  Court  cannot  admit  parol 
evidence  to  show  the  writer's  intention  of  adhering  to  that  will  during 
a  subsequent  absence. — In  the  goods  qf  John  Moss  Winn  (deceased), 
147. 
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1.  Effect  of  Scotch    Confirmation  qf  Executor,  —  Domicil. — latmes 
joined  in  a  Probate  Suit. 

The  finding  of  the  commissary  as  to  a  Scotch  domicil,  under  21  &  22  Vict.  c. 
66,88. 9, 12,  is  conclasive  evidence  of  the  fact  of  domicil  for  the  purposes  of 
that  Act  only  (see  sect.  17),  i.e,  for  rendering  it  unnecessary  to  take  an  En- 
glish probate  in  respect  of  assets  in  England ;  but  it  has  no  effect  in  deter- 
mining any  issues  raised  in  a  suit  in  this  Court,  which  will  proceed  to  try 
such  issues,  though  a  confirmation  of  the  will  in  question  be  tendered 
for  the  seal  of  the  Court. — Hawarden  v.  Dunlop,  34D. 

2.  Confirmation  and  Probate  Act,  21  ^  22  Vict.  c.  56,  *.  Vi.—Effect  of  an 
Eik,  or  Additional  Confirmation,  limited  to  Pergonal  Estate  in  England, 

An  additional  confirmation,  granted  under  section  12  of  the  Confixination 
and  Probate  Act,  1868,  does  not  apply  to  an  original  confirmation  granted 
before  that  Act  came  into  operation.  Semble :  an  additional  confirmation, 
which  does  not  include  personal  estate  in  Scotland  besides  personal  estate 
in  England,  is  not  entitled  to  be  sealed  with  the  seal  of  the  Probate  Court 
under  the  above  section. — In  the  goods  of  Colonel  Gordon  (deceased),  622. 

3.  Confirmation  and  Probate  Act  (1858),  21  4^  22  Vict.  c.  66.  ss.  9,  12. 
— Eik,  or  Additional  Confirmation. — Seal  qf  Court. 

Where  an  inventory  has  been  recorded  in  a  Commissary  Court  of  Scot- 
land of  the  personal  estate  of  a  person  who  died  domiciled  in  Scotland, 
and  confirmation  has  been  granted  in  respect  of  the  same,  and  aflerwards 
an  additional  inventory  has  been  recorded  of  personal  estate  belonging  to 
the  deceased  in  England,  and  an  eik,  or  additional  confirmation,  has 
been  granted  in  respect  of  the  same,  the  Court  of  Probate  will  not  seal 
such  eik,  or  additional  confirmation. — In  the  goods  tf  Andrew  Wingaie 
(deceased),  626. 
CONSTRUCTION. 

1.  Law  qf  the  Country  qf  Domicik— French  WilL — L^gataire  Uni- 
verselle. 

Where  a  natural-bom  Englishman  died  domiciled  in  France,  having  made 
a  will  in  1843,  valid  by  the  law  of  England,  and  in  which  he  made  A. 
his  residuary  legatee,  and  made  another  will  at  Paris  in  1848,  valid  by 
the  law  of  France,  in  which  he  instituted  B.  his  UgcUaire  universelle, 
the  Court  held,  that  on  the  face  of  the  instrument,  he  used  the  words 
Ugataire  universelle  in  their  primary  and  legal  sense,  and  that  there- 
fore they  would  be  incompatible  with  the  former  will,  and  as  to  personal 
property  would  revoke  it. — Laneuville  v.  Anderson  and  Chiichard,  41. 

2.  Construction. — Residuary  Estate. — Tenancy  in  Common, — Lapse  to 
undisposed  Mesidue. 

A.,  by  his  will,  bequeathed  the  residue  of  his  personal  estate  to  be  equally 
disposed  of  between  five  of  his  childem,  whom  he  named.  One  of  those 
children  died  in  A.'s  lifetime.  The  Court  held  that  the  five  children  took 
as  the  tenants  in  common,  and  the  share  of  the  deceased  child  having 
therefore  lapsed  to  the  undisposed  residue,  it  granted  administration  with 
the  will  and  codicil  annexed  to  B.,  son  of  the  deceased,  not  as  a  legatee. 
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1 .  Allegation  of  Bastardy. — Claim  of  Belationship. — Burden  of  Proqf. 
— Admiasihility  qf^ Evidence. 

Where  an  issue  is  raised  between  the  Crown  alleging  the  bastardy  of»  and 
parties  claiming  to  be  related  to,  a  deceased  intestate,  the  burden  of 
proof  is  on  the  parties  setting  up  the  relationship.  In  such  a  case 
evidence  of  declarations  made  by  a  deceased  person,  other  than  the  de- 
ceased in  the  cause,  is  inadmissible,  unless  the  relationship  is  proved 
aliunde  ;  but  evidence  of  declarations  made  by  the  deceased  in  the  cause 
is  admissible. — Dyke  (Her  Majesty* 9  Frocurator- General)  v.  WiUiamt^ 
491. 

2.  Bevocation  qf  Will, — Evidence  qf  Declarations  qf  Deceased  after 
alleged  Act  qf  Bevocalion. 

On  an  issue  as  to  the  revocation  of  a  duly  executed  will,  evidence  of  decla- 
rations of  the  deceased  (to  the  effect  that  he  had  a  wiU,  but  had  destroyed 
it)  subsequent  to  the  date  of  the  alleged  revocation,  was  held  to  be  inad- 
missible, as  falling  within  the  principle  laid  down  in  Doe  y.  Palmer,  16 
Q.  B.  74,7. —Staines  v.  Stewart  and  Jones,  320. 
EXECUTION. 

1.  Attestation  Ckutse, — Signature  qf  Deceased  in  Will. 

Deceased  read  over  an  attestation  clause  containing  his  name,  written  by 
himself,  in  the  presence  of  two  witnesses,  who  subscribed  their  names. 
Deceased  then,  on  the  opposite  page  of  the  paper,  wrote  some  words,  be- 
neath which  he  added,  "  Attestation.  John  Walker,  testator,"  and  the 
names  of  two  executors.  Held,  that  the  deceased  intended  to  give  effect 
to  his  will  by  the  signature  of  his  name  in  the  attestation  clause. — In  ike 
goods  qfJohn  Walker  (deceased),  354. 

2.  Attesting  Witness, — Erasure  of  Name. — Probate. 

TN'here  the  name  of  one  of  the  attesting  witnesses  to  a  will  was  written  on 
an  erasure,  but  it  appeared  that  the  will  had  been  duly  executed  and  at- 
tested, and  that  subsequently  the  attesting  witness's  name  had  been 
erased  by  the  testator,  and  had  at  his  request  been  rewritten  by  the  at- 
testing witness,  the  Court,  on  motion,  granted  probate  to  the  widow,  on 
affidavit  that  she  and  two  infant  children  were  the  only  persons  entitled 
in  distribution,  and  that  notice  had  been  given  to  the  children. — In  the 
goods  qf  Henry  Hart  Coleman  (deceased),  314. 

3.  Attesting  Witnesses. — Illiterate  Persons. — Pen  held. 

The  attesting  witnesses  to  a  will  not  being  able  to  write,  held  the  top  of  the 
pen  while  the  writer  of  the  will  subscribed  their  names,  and  the  Court 
held  that,  as  the  witnesses  took  some  share  in  the  act  of  writing,  it  oould 
not  determine  on  the  more  or  less,  and  that  the  attestation  and  subscrip- 
tion were  good. — Lewis  v.  Lewis  (on  motion),  163. 

4.  Execution  by  Mark. — Wrong  Name, — Probate. 

A.  B.  put  his  mark  to  a  testamentary  paper  in  which  he  was  throoglioat 
described  as  C.  B.  The  Court,  being  satisfied  on  affidavit  that  A.  B. 
duly  executed  the  paper  by  mark  animo  testandi,  granted  probate  thereof 
as  his  will. — In  the  goods  qf  Thomcu  Douce  (deceased),  593. 
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On  proof  of  the  dU,  of  C^B^dTi    ^'^^.^^f^T  *^*  ''^*"^- 

Court  admitted  the  wiU  fn ".    w        ■^'  '"*^  °^  *«^  handwriting,  the 

•      ^^^.'^  r.«nS::2^J/f^*''e^teof  April  II.  A._ 

Whet  fS  w^'Srl"' "»  P-i-.>«/J.»  ma. 

testing  X^  ^t^:;  ^r  "^P"*''?'"-*'  "«i  ti^e  testator  «>d  at- 
on  the'parehmentXS  tlZZT  T"  °'.P*r  P"^''"^^  P*"*** 

«wa  in  a  Sohgraph  w^«  '^''^^'^««»<  ^«  -D<"»W&rf  JW«a. 

respects  V^JT^l^^^XV^  "^^"^  1  '^'  ^'*"*'^  '»''•  '^'^  " 
had  decr^d  that  tCSf  limt^^  T*^  ""*  '''*"«'  ^^^^  ^""'•'•'  Court 

»«ch  an  executorthp  £^'X^,^^J^fr.t ''"'"' ^ 

right  to  intermeddle  inrf^/..'  '?**,*''»*  **»«  executor  had  no  more 

beneficially  eSedw^rftht'^  °^  *^''  *^*'""''  *"**  *^*  *'"'  ?«««• 
roeddle,  the  Court  LdTfLfn  «»nlj  persons  who  bad  a  right  to  inter- 

2    m^^      ^•■anaerson  and  GutcAard  (interveninir),  24. 

the  87th  secSol  7^  "^T"^^  T'^^T  ^t^.i^^diction.  is  valid  under 

testator.     Sfe    otf^         t"?.^'"!'^'"'  ^  ^  ""^  «' **  «nP^ 
tenw— J»^„w  ^^Jl^"*'  "^  ^^  ^o**"""  grant  were  limited  in  its 
3.   Wm~^?^  ofTkoma,  Tucker  (deceased),  123. 

A.  B.  made  'h^^^T  ^  T"^!^  ^''*o^-SeV-appointment. 
"  to  see  this  mrt^^^^f^^     \  T^  ^8  ^-  »•  *»  »PP<»5>»t  some  one 
C.  D.  on  h\a  apDoW  ^^^^  executed  j"  and  the  Court  granted  probate  to 
goods  of  Ann  mil^t>v!^  °*  IwmBeW  being  fiied  in  the  registry.— ik  Me 
4.  Felodew-jS*,^^  ^dec«a»ed),127. 
'Hie  executor  of  tte  ^^^%r  qf-Probate. 
coroner's  in^oa^^^i  v  W'l*!'     •petMa  found  Pelo  d«  w  by  <he  veritct  of  a 
verdict  is  tow^l        ^1  T^/jf     *  to  ptob&te  tbeteof,  tiiougb  the  effect  of  the 


to  the  Crown. 
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EVIDENCE. 

1.  Allegation  of  Bastardy. — Claim  qf  Belaiumship. — Burden  of  Proof, 
— Admissibility  <f  Evidence, 

Where  an  issue  is  raised  between  the  Crown  alleging  the  bastardy  of,  and 
parties  claiming  to  be  related  to,  a  deceased  intestate,  the  burden  of 
proof  is  on  the  parties  setting  up  the  relationship.  lu  such  a  case 
evidence  of  declarations  made  by  a  deceased  person,  other  than  the  de- 
ceased in  the  cause,  is  inadmissible,  unless  the  relationship  is  prored 
aliunde  ;  but  evidence  of  declarations  made  by  the  deceased  in  the  cause 
is  admissible. — Dyke  (Her  Majesty^ s  Procurator- General)  v.  Williams, 
491. 

2.  Revocation  qf  Will. — Evidence  oj  Declarations  of  Deceased  after 
alleged  Act  of  Bevocation, 

On  an  issue  as  to  the  revocation  of  a  duly  executed  will,  evidence  of  decla- 
rations of  the  deceased  (to  the  effect  that  he  had  a  wiU,  but  had  destroyed 
it)  subsequent  to  the  date  of  the  alleged  revocation,  was  held  to  be  inad- 
missible, as  falling  within  the  principle  laid  down  in  Doe  v.  Palmer^  16 
Q.  B.  74,7. Staines  v.  Stewart  and  Jones,  320. 
EXECUTION. 

1.  Attestation  Clause. — Signature  qf  Deceased  in  Will, 

Deceased  read  over  an  attestation  clause  containing  his  name,  written  by 
himself,  in  the  presence  of  two  witnesses,  who  subscribed  their  names. 
Deceased  then,  on  the  opposite  page  of  the  paper,  wrote  some  words,  be- 
neath which  he  added,  "  Attestation.  John  Walker,  testator,"  and  the 
names  of  two  executors.  Held,  that  the  deceased  intended  to  give  effect 
to  his  will  by  the  signature  of  his  name  in  the  attestation  clause. — In  ike 
goods  qfJohn  Walker  (deceased),  354. 

2.  Attesting  Witness, — Erasure  of  Name. — Probate. 

TN'here  the  name  of  one  of  the  attesting  witnesses  to  a  will  was  written  on 
an  erasure,  but  it  appeared  that  the  will  had  been  duly  executed  and  at- 
tested, and  that  subsequently  the  attesting  witness's  name  had  been 
erased  by  the  testator,  and  had  at  his  request  been  rewritten  by  the  at- 
testing witness,  the  Court,  on  motion,  granted  probate  to  the  widow,  on 
affidavit  that  she  and  two  infant  children  were  the  only  persons  entitled 
in  distribution,  and  that  notice  had  been  given  to  the  children. — In  the 
goods  of  Henry  Hart  Coleman  (deceased),  314. 

3.  Attesting  Witnesses. — Illiterate  Persons. — Pen  held. 

The  attesting  witnesses  to  a  will  not  being  able  to  write,  held  the  top  of  the 
pen  while  the  writer  of  the  will  subscribed  their  names,  and  the  Court 
held  that,  as  the  witnesses  took  some  share  in  the  act  of  writing,  it  could 
not  determine  on  the  more  or  less,  and  that  the  attestation  and  Bubscrip- 
tion  were  good. — Lems  v.  Lewis  (on  motion),  163. 

4.  Execution  by  Mark. — Wrong  Name. — Probate. 

A.  B.  put  his  mark  to  a  testamentary  paper  in  which  be  was  throughout 
described  as  C.  B.  The  Court,  being  satisfied  on  affidavit  that  A.  B. 
duly  executed  the  paper  by  mark  animo  testandi,  granted  probate  thereof 
as  his  will. — In  the  goods  qf  Thomas  Douce  (deceased),  593. 
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,6.  Position  <f  Testator*  8  Signature. — Liist  Clause, — Death  of  subscribed 
Witnesses, 
In  1832  B.  wrote  a  will,  of  which  the  last  sentence  concluded  with  his  name. 
After  his  death  in  1859  the  will  was  produced,  with  the  words, "  Witness, 
"C.  D.    Witness,  E.  F.    April  11,  1838,"  written  below  the  signature. 
On  proof  of  the  deaths  of  C.  D.  and  E.  F.,  and  of  their  handwriting,  the 
Court  admitted  the  will  to  probate  as  of  the  date  of  April  11, 1838.— 
Trott  and  Trott  v.  Skidmore  and  Others,  12. 
6.  Signature  of  Testator  on  Paper  pasted  on  Will, 
Where  a  will  was  written  on  a  piece  of  parchment,  and  the  testator  and  at- 
testing witnesses  wrote  their  names  on  a  piece  of  paper  previously  pasted 
on  the  parchment,  held  to  be  a  good  execution  of  the  wiU. — In  the  goods 
of  John  Grausden  (deceased),  362. 
EXECUTOE. 

1.  Limitation  of  Time  of  Executorship, — Executorship  according  to 
French  Law, — French  Domicil, — The  appointment  by  a  Domiciled  French' 
man  in  a  Holograph  Will, 

The  appointment  of  a  domiciled  Frenchman  in  a  holograph  will  of  an 
executeur  testamentaire  is  subject  to  the  rules  of  the  French  law,  even  as 
respects  personal  property  out  of  France ;  and  where  the  French  Court 
had  decreed  that  the  time  limited  by  the  French  law  for  the  execution  of 
such  an  executorship  had  passed,  and  that  the  executor  had  no  more 
right  to  intermeddle  in  the  estate  of  the  testator,  and  that  the  parties 
beneficially  entitled  were  the  only  persons  who  had  a  right  to  inter- 
meddle, the  Court  held  itself  bound  by  such  decree,  and  refused  to  grant 
probate  (with  respect  to  personalty  in  England)  to  such  an  executor. 
^-Laneuifille  r.  Anderson  and  Chiichard  (interrening),  24. 

2.  Diocesan  Grants, — Chain  of  Executorship, — Bank  qf  England. — 
20  4-  21  Viet.  c.  77,  ss,  86,  87. 

A  grant  in  a  chain  of  executorship,  made  by  a  diocesan  court  in  general 
terms,  and  not  limited  to  property  within  its  jurisdiction,  is  valid  under 
the  87th  section  of  the  Probate  Act,  and  entitles  the  personal  represen- 
tative of  an  original  testator  claiming  under  such  grant  to  the  transfer  of 
stock  standing  in  the  Bank  of  England  books  in  the  name  of  the  original 
testator.  Semble :  otherwise,  if  the  diocesan  grant  were  limited  in  its 
terms. — In  the  goods  of  Thomas  Tucker  (deceased),  123. 

3.  Will. — Directions  to  nomiiuUe  Executor, — Self-appointment, 

A.  B.  made  her  will,  concluding  "  I  must  beg  C.  D.  to  appoint  some  one 
'*  to  see  this  my  last  will  executed  ;"  and  the  Court  granted  probate  to 
C.  D.  on  his  appointment  of  himself  being  filed  in  the  registry. — In  the 
goods  of  Ann  Hill  Ryder  (deceased),  127. 

4.  Felo  de  se. — Executor  of, — Probate, 

The  executor  of  the  will  of  a  person  found  Felo  de  se  hj  the  verdict  of  a 
coroner's  inquest  is  entitled  to  probate  thereof,  though  the  effect  of  the 
verdict  is  to  work  a  forfeiture  of  the  personal  property  of  the  deceased 
to  the  Crown.    There  is  a  distinction  between  the  operative  effect  of 
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a  testamentary  paper  and  its  title  to  probate. — In  the  goods  qf  Eliza 
Bailey t  spinster  (deceased),  166. 

6.  Felon, — Conviction  of  Executor  of  Felony  after  death  qf  Testator. 
^Title  to  Probate. 
A  person  appointed  ezeoutor,  and  after  the  testator's  death  convicted  of 
felony,  is  not  thereby  disentitled  to  maintain  a  suit  in  a  Court  of  Probate 
with  a  view  of  establishing  the  validity  of  the  will  by  which  he  is  appcnnted 
executor. — Smethurst  v.  Ihmlin  a-nd  Bankes  (on  demurrer),  143. 

6.  Executor  out  of  Ju/risdiction,     See  Lboateb. 

7.  Inaccurate  Language  in  Will, — Illiterate  Testator, — Probate  to  Two 
Executors, 

C,  by  will,  left  the  rest  of  his  property,  etc.,  "  unto  my  wife  Betsy  Court 
**and  my  son  Michael  Court,  as  whole  and  sole  executrix;"  and  the 
Court  held  that  the  widow  and  son  were  both  entitled  to  take  probate.— 
In  the  goods  of  Michael  Court  (deceased),  485. 

8.  Refiisal  by  Executor  to  produce  Probate  and  Account  of  Estate  to 
Co-executor, — Citation  against  Executor, — Practice, 

Where  an  executor  had  proved  a  will  (power  being  reserved  to  his  oo- 
executors  to  come  in  and  prove  it),  upon  his  refusal  to  produce  the  pro- 
bate and  an  account  of  the  estate  in  respect  of  which  it  had  been  granted, 
so  as  to  enable  a  co-executor  to  prove  the  will  without  payment  of  pro- 
bate duty,  the  Court  directed  a  citation  to  issue  against  him. — In  the 
goods  of  Augusts  Turrell  (deceased),  456. 

9.  Surviving  Executor  Cited  and  not  appearing. — Effect, — ^20  ^  21 
Vict.  c.  77,  s,  79.— 21  ^  22  Vict,  c.  95,  *.  16. 

Where  an  executor,  to  whom  power  has  been  reserved,  survives  his  acting 
co-executor  and  does  not  appear  to  a  citation,  the  executor,  if  any,  of  the 
acting  executor  will  be  the  representative  of  the  original  testator.— /» 
the  goods  qf  Robert  Noddings  (deceased),  15 1  and  In  the  goods  qf  Charles 
Lorimer,  473. 

10.  Executor  of  surviving  Acting  Executor. — Executor  qf  Acting 
Executor.— 20  ^  21  Vict,  c,  77,  *.  79.— 21  4'  22  Vict,  c,  95,  *.  16. 

On  the  death  of  an  executor,  without  having  either  renounced  or  taken 
probate,  the  executor  of  the  survivor  of  two  actmg  executors  becomes 
the  personal  representative  of  the  original  deceased. — In  the  goods  qf 
Charles  Lorimer  (deceased),  471. 

11.  Terms  qf  Appointment^^Misdescription. 

Where  an  aged  testator  gave  instructions  that  William  George,  of  4,  Fins- 
bury  Square,  watchmaker,  should  be  his  executor,  and,  on  the  death 
of  the  testator,  it  appeared  that  neither  he  nor  his  family  knew  any  one 
of  that  name.,  and  that  no  such  person  could  be  found  or  heard  of  at  that 
address,  the  Court  granted  letters  of  administration,  with  the  will  annexed, 
to  one  of  the  residuary  legatees,  there  being  no  appointment  of  an  exe- 
cutor willing  and  competent  to  take  probate. — In  the  goods  qf  James  White 
Sawtell  (deceased),  448. 
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12.  Terms  of  Appointment, —  Uncertainty. 

B.,  by  his  will,  left  all  his  property  to  his  three  sons  therein  named,  and 
appointed  "  A.  as  my  executor,  with  any  two  of  my  sons."  A.  proved 
the  will  at  the  Cape  of  Good  Hope  alone,  and  two  of  testator's  sons  now 
asked  for  probate  of  an  authentic  copy,  reserying  power  to  A.  The 
Court  rejected  the  motion,  holding  the  appointment  of  "  any  two  of  my 
sons  **  to  be  void  for  uncertainty. — In  the  goods  qf  Edward  Bay  lis,  613. 

13. —  Two   Testamentary  Papers. — Appointment   of  Executors, — No 
Revocation. 

In  February,  1859,  L.  duly  executed  a  testamentary  paper,  whereof  he 
appointed  W.  Leese,  E.  Knight,  and  John  Wright,  executors.  In 
October,  1860,  he  made  another  testamentary  paper,  disposing  in  a 
different  manner  of  his  personal  property,  but  not  affecting  realty,  which 
was  dealt  with  by  the  first  paper ;  of  the  second  paper  he  appointed  the 
same  W.  Leese  and  Thomas  DevaU,  executors.  Held,  that  the  second 
appointment  of  executors  was  no  revocation  of  the  first  appointment,  and 
that,  as  the  bare  nomination  of  executors  entitles  a  paper  to  probate,  leave 
should  be  reserved,  on  the  second  set  of  executors  taking  probate  of  the 
two  papers  as  together  containing  the  last  will  and  testament  of  tho 
deceased,  to  the  first  set  of  executors  to  come  in  and  prove. — In  the  goods 
qf  Matthew  Leese  (deceased),  442. 

14.  Trustee  for  Specific  Purpose. — Not  Executor  according  to  the  Tenor. 

Where  the  whole  personal  property  is  left  to  a  trustee  on  trust  for  a  specific 
purpose,  and  no  executor  is  named  in  the  will,  such  trustee  is  not  entitled 
to  probate  as  executor  according  to  the  tenor.  Semble :  to  constitute  an 
executor  according  to  the  tenor,  there  must  be  words  importing  a  general 
power  to  receive  and  pay  what  is  due  to  and  from  the  estate. — In  the 
goods  qf  James  Jones  (deceased),  155. 

GUAEDIAN. 

Testamentary  Guardian. — Guardian  elected  by  Minors. 
A  testamentary  guardian  of  minor  children  is  entitled  to  a  grant  of  adminis- 
tration  for  their  use  and  benefit,  preferably  to  a  guardian  elected  by  the 
children.  Grant  made  to  the  latter  revoked,  and  a  fresh  grant  made  to 
the  testamentary  guardian. — In  the  goods  of  Louisa  Morris,  Widow, 
(deceased),  360. 

INCOEPORATION. 

Will. — Incorporation. — Rqference. — Probate. — Real  Property, 
H.  D.  made  a  testamentary  disposition  on  the  first  page  of  a  sheet 
of  note-paper,  which  was  signed  by  himself,  and  attested  by  one  witness 
only.  He  shortly  afterwards  duly  executed  a  testamentary  disposition 
(but  which  contained  no  reference  to  the  former  disposition)  on  the  third 
side  of  the  same  sheet.  At  the  time  of  the  execution  he  did  not  mention 
to  the  attesting  witnesses  the  writing  on  the  first  page,  and  one  of  them 
believed  he  asked  them  to  attest  his  will.    Held,  that  the  disposition  on 
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the  first  page  was  not  incorporated  in  the  document  executed  on  the  third 
page,  and  was  therefore  inoperative.  That,  as  the  disposition  on  the 
third  page  related  exclusively  to  real  property,  it  was  not  entitled  to 
probate. — In  the  goods  of  Henry  Drummond  (deceased),  8. 

INTEREST. 

1.  Interest  to  oppose  a  Will. — Judgment  of  Foreign  Court. — Demurrer • 
The  possibility  of  a  party  having  an  interest  in  the  result  of  setting  aside 

the  will  is  a  sufficient  interest  to  enable  him  to  oppose  the  will.  But  the 
possibility  of  his  filling  a  character  which  would  give  him  an  interest, 
would  not  entitle  him  to  oppose  a  will.  C.  being  ordered  by  the  Court  to 
declare  his  interest  to  sustain  a  testamentary  suit  in  respect  of  certain 
moneys  in  English  funds,  alleged  in  his  declaration,  among  other 
things,  that  by  the  law  of  Portugal  the  natural  child  of  a  man,  not  noble, 
dying  intestate  and  a  bachelor,  is  entitled  to  all  the  movable  and  immov- 
able property  of  his  father ;  and  that  C,  in  a  suit  of  filiation  and  inherit- 
ance in  the  Portuguese  Courts,  to  which  the  defendant  of  the  present 
suit  and  her  husband  were  defendants,  obtained  a  decree  declaring  C.  to 
be  tlie  natural  son  of  H.  C,  and  to  be  entitled  to  his  property,  and 
ordering  the  defendants  to  deliver  up  to  C.  all  the  property  of  H.  C. 
which  they  had  in  their  possession.  The  defendant,  by  her  plea,  traversed 
many  of  the  averments  of  the  declaration  ;  but  admitted  that  the  above 
judgment  in  the  Portuguese  Courts  was  in  fact  obtained.  C.  replied  and 
demurred,  on  the  ground  that  the  judgment  admitted  by  the  plea  estab- 
lished his  interest.  On  argument  on  the  demurrer,  the  Court  held,  that 
the  judgment  as  pleaded  was  not  conclusive  of  C.*s  interest  to  sustain  a 
suit  in  this  Court,  overruled  the  demurrer  without  costs,  and  directed  the 
parties  to  prove  their  respective  cases. — Crispin  v.  Doglioni,  17. 

2.  Will. — Queen's  Proctor. — Alleged  Next  qfXin  opposing. — Interest. 
— Practice. — Costs, 

A  party  propounding  a  will  may  put  any  person  opposing  it  on  proof  of  his 
interest ;  but  where  two  parties  oppose  a  will,  e.  g.  the  Queen's  Proctor 
and  an  alleged  next  of  kin,  neither  can  put  the  other  on  proof  of  his 
interest. — Hingeston  v.  Tucker  and  Her  Majesty's  Proctor  (intervening), 
696. 
LEGATEE. 

Will. — Codicil. — Citation  of  Parties  interested  to  prove  Codicil. 

A  legatee  under  a  codicil,  believed  by  the  executors  of  the  will  to  be  invalid, 
cannot  be  cited  by  them.  The  executors,  if  they  intend  effectually  to  ex- 
clude the  codicil  from  probate  without  propounding  it,  should  proceed  to 
prove  the  will  in  solemn  form,  and  cite  the  legatees  to  see  it  proved. — In 
the  goods  of  William  Benbow  (deceased),  488ir 

MARRIED  WOMAN. 

Will    of  Married    Woman, — No    Executor. — Husband    entitled   to 
Chant. 
Where  a  married  woman  makes  a  will  and  appoints  no  executor,  the  per- 
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sons  interested  under  tlie  will  are  entitled  to  the  grant  in  priority  to  the 
husband,  who  can  only  obtain  the  grant  on  their  renunciation  being  filed 
in  the  Registry. — In  the  goods  qf  Maria  Bailey,  ioife  qf  Henry  W,  Bailey 
(deceased),  135. 

MODE  OF  TRIAL. 

1.  lames  to  Assizes. — Affidavit. 

The  Court  will  not  direct  an  issue  to  the  assizes  except  upon  an  application 
supported  by  an  affidavit. — Brandretk  y.  Brandreth  and  Wtfe,  446. 

2.  Issues 'qf  Law  and  Faet.—Testamentary  Suit.--20  ^  21  Vict.  c.  77, 
#.35. 

The  Court  has  the  power  to  direct  issues  of  fact  to  be  tried  before  itself  by 
a  jury,  reserving  issues  of  law  arising  out  of  the  pleadings  in  the  same 
suit  to  be  tried  by  itself  alone. — Crispin  y.  Doglioni,  493. 
MUTUAL  WILLS. 

Mutual  Will. — Surmvor. — Probate. 

B.  and  C,  sisters  living  together,  executed  a  testamentary  paper,  to  the  effect 
that  the  survivor  should  have  all  that  remained  of  their  property  at  the 
death  of  the  first  deceased,  and  that  at  the  death  of  the  survivor  it  should 
be  divided  amongst  certain  relations.  C.  survived  B.,  and  died  without 
having  altered  or  revoked  such  paper,  and  the  Court  granted  administra- 
tion with  the  will  annexed,  as  the  last  will  and  testament  of  C. — In  the 
goods  of  Letitia  Lovegrove  (deceased),  453. 

PLEADING. 

1.  Fraud. — Undue  Influence. 

Where  it  is  intended  to  invalidate  a  will  on  the  ground  of  fraud,  or  of  cir- 
cumstances tantamount  to  a  charge  of  fraud,  there  should  be  a  plea  on 
the  record  alleging  that  the  execution  of  the  will  has  been  obtained  by 
fraud.  A  plea  of  undue  influence  is  insufficient  to  let  in  a  charge  of  fraud 
against  the  party  propounding  the  will. — White  v.  White  and  Cato,  504. 

2.  Flea. — Demurrer. — Fraetice. 

Where  a  party  takes  no  step  on  an  order  to  join  in  demurrer  within  a  given 
time,  the  party  demurring  is  at  the  expiration  of  the  time  entitled  to 
judgment  on  the  demurrer. — Wells  v.  Wells,  607. 

3.  Domieil. — Will. — Declaration. — Demurrer. 

Where  a  declaration  propounding  a  will  depends  on  due  execution  accord- 
ing to  the  law  of  testator's  domieil,  it  must  contain  a  distinct  averment 
that  it  was  duly  executed  according  to  the  law  of  the  domieil.  An  aver- 
ment that  the  will  was  admitted  to  probate  by  a  competent  Court  of  the 
alleged  domieil  is  insufficient. — Isheneood  v.  Cheetham,  607. 

4.  Legttimaey. — QjueerCs  Froetor^s  Suit. — Fedigree. — Marriage. 

In  a  plea  of  legitimacy,  in  answer  to  the  Queen's  Proctor's  declaration,  the 
steps  of  the  pedigree  must  be  set  out ;  but  it  is  not  necessary  to  plead  that 
a  marriage  was  solemnized  at  a  particular  time  and  place,  and  that  cer- 
tain issue  was  bom  after  the  date  of  the  marriage. — Dyke  (Q;ueens 
Froctor)  v.  Williams,  465. 


710  PBOBATE  INDEX. 

"PLEADING— continued. 

6.  Queen's  Proctors  Suit — Legitimacy. — Prtictiee. 
The  pedigree  of  parties  claiming  to  be  related  to  a  deceased  intestate,  as 
against  the  Queen's  Proctor's  allegation  of  bastardy,  most  be  set  oat,  but 
it  is  sufficient  to  aver  that  B.  was  the  legitimate  child  of  A.  and  his  law- 
ful wife,  without  stating  the  time  or  place  of  the  marriage,  or  the  name 
of  the  wife,  or  the  date  of  the  birth  of  B. — Dyke  (Queens  Proctor)  t. 
Wallis  and  Others,' 4/^6. 

6.  Suit  for  Revocation  of  Probate. — Declaration. — Brference  to  earlier 
Will— Pleading. 
Where  the  executors  of  a  later  will,  having  called  in  the  probate  of  a  will 
of  prior  date,  propounded  in  a  declaration  the  later  will,  it  is  not  compe- 
tent to  them  to  allege  in  their  declaration  that  the  probate  of  the  earlier 
will  was  surreptitiously  obtained,  or  that  the  earlier  will  ought  to  be 
pronounced  null  and  invalid. — Roshotham  and  Others  v.  Ro^otkamt  121. 
PBACTICE. 

1.  Death  qf  Plaintiff  qfter  Argument  and  before  Judgment. — Judg- 
ment suspended. — Representation. 

The  plaintiff  dying  after  the  case  had  been  argued  before  the  Court  but  be- 
fore judgment,  the  Court  suspended  its  judgment  till  a  personal  represen- 
tative of  the  plaintiff  made  himself  a  party  to  the  record. — Staines  v. 
Stewart  and  Jones,  326. 

2.  Administration  de  bonis  non. — Doubt  as  to  Correctness  qf  original 
Chant. — Presumption  after  lapse  qf  l^me. 

In  1807,  the  Prerogative  Court  granted  letters  of  administration  with  the 
will  annexed  to  B.  as  substituted  legatee,  reciting  that  no  executor  had 
been  named  in  the  will,  and  that  C,  the  universal  legatee  for  life,  had 
survived  the  testator,  but  died  without  taking  administration.  On  appH- 
.  cation  for  administration  de  bonis  non,  a  doubt  arose  in  the  Registry,  on 
looking  at  the  will,  whether  the  property  had  not  been  given  absolutely 
to  C,  and  consequently  whether  the  grant  in  1807  was  not  incorrect. 
But  the  Court  held  that,  after  such  a  lapse  of  time,  it  would  presume  that 
the  recital  in  the  orignal  grant  was  correct,  and  (there  being  no  one  before 
it  having  an  interest  and  calling  upon  it  to  do  so)  would  not  go  into  the 
question  of  the  construction  of  the  will. — l7i  the  goods  of  George  Augustus 
Frederick  Smith  (deceased),  371. 
PEOBATE. 

1.  Addition  after  Execution. — Will. — Motion  to  omit  Name  in  Probate. 
B.  made  her  will  in  the  presence  of  C.  and  D.,  wbo  subscribed  the  same ; 

subsequently  E.,  an  executor  and  legatee  in  the  will,  at  the  request  of 
the  testatrix,  signed  his  name,  to  signify,  as  suggested,  his  acceptance  of  the 
executorship.  The  Court  rejected  amotion  praying  to  omit  E.'s  name  in 
the  probate.— /»  the  goods  (f  Jane  Forest  (deceased),  334. 

2.  Will. — Clause  introduced  per  Incuriam. — Probate. 

Where  a  clause  is  introduced  in  a  testamentary  paper  per  incuriam,  and 
the  deceased  executes  the  paper,  not  having  given  any  instructions  for, 
and  being  ignorant  of  the  existence  of  such  clause,  it  fonns  no  part  of  the 


PEOBATE  INDEX.  711 

TBOBATE-'Continued. 

will  of  the  deceased,  and  probate  will  be  granted  of  the  remainder  of  the 
paper,  omitting  such  clause. — In  the  ffoods  qf  Thomas  Duane  (deceased), 
690. 

3.  Codicil. — Informal  Paper, — Doubt  as  to  Dispotitive  Effect  ^.— 
Title  to  Probate. 

B.  on  his  death-bed  dictated  a  writing  in  the  form  of  a  letter,  bat  attested 
by  two  witnesses,  requesting  C,  the  devisee  for  life  of  certain  estates 
under  B.'s  will,  to  consent  to  charge  them  with  £10,000,  to  be  raised  as 
soon  as  possible  after  B.'s  death,  adding  that  he  knew  the  request  was 
not  legal.  The  Court  decreed  probate  of  the  paper  on  motion,  in  order 
that  the  question  of  construction  might  be  brought  before  a  Court  of 
Equity. — In  the  goods  of  Edward  Miller  Mund^,  Esq,  (deceased),  119. 

4.  Paper  on  Face  qfit  not  Testamentary. — Burden  qf  Proof. 
Where  a  person  claims  probate  of  a  paper  signed  and  attested,  but  not  on 

the  face  of  it  clearly  testamentary,  the  burden  of  proof  is  on  that  person 
to  satisfy  the  Court  that  it  was  executed  animo  testandi. — Thomcrq/t 
and  Clarke  v.  Lashmar,  479. 
PEOTECTION  OEDEE. 

1.  Protection  Order  for  W}fes  Earnings. — W/nor  Children. — Chtar^ 
dian. — Administration. 

Where  the  wife  had  obtained  a  magistrate's  order  protecting  her  property 
and  earnings  since  April,  1851,  and  died  intestate,  leaving  minor  children, 
the  Court  granted  administration  to  the  uncle  of  the  children,  elected  by 
them  guardian  for  that  purpose,  though  the  husband  was  alive. — In  the 
goods  qf  Mary  Weir  (wife  of  Peter  "Weir,  deceased),  451. 

2.  Protection  Order.—Non-registration.— 20  Sf  21  Vict.  c.  86,  *.  21. 
B.,  a  married  woman,  obtained  a  protection  order  for  her  property  on  the 

12th  of  April,  1861 ;  she  made  a  will  on  the  19th,  and  died  on  the  24th 
of  the  same  month.  The  order  was  not  entered  with  the  Eegistrar  of  the 
County  Court  till  the  24th,  being  more  than  ten  days  after  it  was  obtained. 
Held,  that  the  requirement  of  the  statute  as  to  the  entry  of  the  order 
with  the  Eegistrar  is  directory  and  not  imperative,  and,  on  affidavits 
from  the  executors  that  they  were  ignorant  of  the  husband's  place  of 
abode,  probate  was  granted,  limited  to  the  property  acquired  since  the 
date  of  desertion. — In  the  goods  qf  Betty  Faraday  (wife  of  Martin  Fara- 
day, deceased),  369. 

EENUNCIATION. 

Administration. — Intermeddling  with  Estate  through  MtstaJce, — Be- 
nunciation  of  Widow. — Form. 
When  the  widow  of  a  deceased  had  intermeddled  with  his  estate  on  the 
erroneous  supposition  that  she  was  appointed  his  executrix  by  his  will, 
the  Court  allowed  her  to  renounce  her  right  to  administration,  omitting 
the  declaration  usually  inserted  in  the  Form  of  Eenunciation,  "  that  she 
"  had  not  intermeddled  with  his  estate." — In  the  goods  of  William  Fell 
(deceased),  126. 
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1.  Revival  cf  Heooked  Will  hy  Codicil. — Mistaken  B^ercfwe  in  Co' 
dieil, — A  Iterations. — Probate. 

A.  executed  a  draft  will  in  April,  1847.  In  May,  1847,  he  executed  an 
engrossed  will.  In  September,  1864,  he  executed  a  codicil  purporting  to 
be  a  codicil  to  his  last  will  of  April,  1847 :  it  was  supposed  that  he 
really  intended  it  to  be  a  codicil  to  the  will  of  May,  1847.  The  draft 
will  contained  interlineations  in  the  testator's  handwriting  in  ink  and 
pencil,  and  cancellations.  Both  wills  were  in  the  handwriting  of  the 
same  person,  who  deposed  that  he  copied  the  engrossed  from  the  drafl 
will.  The  engrossed  will  agreed  with  the  draft  will  as  altered  in  ink,  but 
not  as  altered  in  pencil.    Probate  decreed  of  the  draft  will  of  April,  1847, 

-  including  the  alteration  in  ink,  but  not  those  in  pencil,  in  so  far  as  they 
agreed  with  the  will  of  May,  1847,  together  with  the  codicil  of  1854. — 
In  the  goods  of  Matthew  Cotes  Wyatt  (deceased),  494. 

2.  Wills  and  Codicils. — Destruction  (f  loiter  Will. — Bevival  of  Befe- 
renee  to  and  Confirmation  <f  Testamentary  Papers  hy  duly-executed 
Letter. 

C.  made  a  will  on  the  30th  of  April,  1857,  in  which  he  derised  to  H.  a  free- 
hold house  for  life,  and  the  residue  of  his  real  and  personal  estate  to  B. 
C,  making  H.  and  B.  C.  executors.  In  September,  1857,  he  made  a  co- 
dicil "  to  my  last  wOl  of  the  30th  of  April,  1857,"  by  which  he  left  H.  £200 
in  addition  to  the  devise  in  the  will,  and  left  other  specific  money  legacies. 
On  the  13th  of  February,  1858,  he  made  another  codicil  referring  to  his 
will  of  1857,  and  bequeathed  a  leasehold  house  and  the  furniture  therein 
to  H.,  and  otherwise  confirmed  his  will.  On  the  3rd  of  June,  1858,  he 
made  a  will  identical  with  that  of  1857,  except  the  substitution  of  F.  C. 
for  B.  C. ;  at  the  same  time  he  re-executed  the  codicil  of  September, 
1857,  which  then  purported  to  be  a  codicil  "  to  my  last  will,  dated  the 
"  3rd  of  June,  1868."  On  C.*8  death  in  March,  1862,  the  will  of  April, 
1857,  and  the  two  codicils  were  found  in  an  envelope  sealed  and  indorsed 
by  C,  "  sealed  the  13th  of  June,  1860,  P.  F.  M.  M*C."  The  will  of 
1858  was  not  forthcoming,  though  it  had  been  in  testator's  possession. 
There  was  evidence  tending  to  show  that  before  the  beginning  of  1860 
deceased  intended  to  exclude  F.  C.  and  reinstate  B.  C,  and  that  he  had 
destroyed  the  will  of  1858.  In  June,  1860,  deceased  wrote  a  letter  to  H. 
confirming  what  he  had  already  done  by  will  for  her,  which  letter  was 
signed  by  him  and  attested.  The  Court  granted  probate  of  the  last  will 
of  C,  as  contained  in  the  letter  and  the  papers  found  in  the  sealed  en- 
velope.— In  the  goods  of  Peter  Fra/neis  MCahe  (deceased),  474. 
See  Codicil,  2.    Costs,  3. 

3.  TwoWills.— Destruction  of  prior  Will.— Effect  of  Reference  to  prior 
Will  hy  Codicil.— Sect.  9  of  Wills  Act. 

Where  a  testator  made  a  will  in  1868,  and  another  in  1859,  and  the  will  of 
1858  was  burnt  by  his  direction,  and  in  a  codicil  made  in  1860  he  said, 
"  It  is  my  wish  that  this  should  be  added  as  a  codicil  to  my  last  will, 
'*  made  1858."    Held,  that  the  will  of  1858  not  being  in  existence  as  a 
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paper  writing  at  the  date  of  the  codicil,  could  not  be  revived  by  it  under 
sect.  9  of  1  Vict.  c.  26. — Sogers  and  Another  v.  Ooodenough  and  Others, 
350. 

EEVOCATION. 

1.  Sevocation  qf  Grant  of  Administration, — Grant  Projperly  Made, 
— Practice, 

Semble :  where  a  general  grant  of  administration  is  properly  made,  the  prac- 
tice is  against  revoking  it,  even  with  consent  of  the  grantee,  unless  the 
grantee  has  become  incapable  by  the  act  of  God.  Grrants  to  creditors, 
however,  are  an  exception  to  this  rule. — In  the  goods  qf  Louisa  Morris f 

•    widow  (deceased),  360. 

2.  Revocation  qf  Will, — Cutting  Will. — Dependent  Relative  Bevoca* 
tion. — Probate, 

Where  a  testator  cut  a  piece  out  of  his  will  which  had  been  duly  executed^ 
containing  the  word  "  witnesses,"  and  the  names  of  the  attesting  wit- 
nesses, giving  his  reason  at  the  time,  for  having  so  cut  the  same,  that 
he  had  some  idea  of  altering  it,  and  having  a  new  will  made ;  and  subse- 
quently, on  the  same  day,  refastened  the  piece  he  had  so  cut  out,  saying 
"  that  his  will  would  do  for  the  present,  and  that  if  he  wanted  another 
will  made  hh  could  do  it  afterwards,"  and  died  without  making  another 
will :  The  Court,  on  motion,  but  with  the  consent  of  the  parties  interested 
in  case  of  an  intestacy,  granted  probate  of  the  wiU  to  the  executors 
named  therein. — In  the  goods  of  Thomas  Eeles  (deceased),  600. 

3.  Dependent  Relative  Revocation, — Execution  of  New  Will, — Subse^ 
quent  Destruction  of  Old  Will  by  Testator, — New  Will  pronounced 
against. 

Where  a  testator  was  said  to  have  executed  a  will  in  1859  (which  was  pro- 
nounced against),  and  thereupon  was  said  to  have  destroyed  a  will  made  in 
1857,  saying  at  the  time,  "  that  it  is  no  use  his  keeping  it  now,  as  he  had 
another,"  and  there  was  no  evidence  before  the  Court  of  the  ground  on 
which  the  second  will  had  been  pronounced  against,  the  Court  held  the 
destruction  of  the  first  will  to  have  been  a  dependent  relative  revoca- 
tion, and  decreed  probate  to  the  draft  thereof. — Clarkson  v.  Clarkson  and 
Others,  497. 

4.  Wills. — Revocation  and  Destruction  of  Earlier  One. — Rrferenee 
to  by  subsequent  Codicil, 

Where  there  is  a  distinct  reference  in  a  subsequent  codicil  to  a  revoked  and 
destroyed  will  of  an  earlier  date,  as  "  my  last  wiU  of  such  a  date,"  parol 
evidence  cannot  be  admitted  to  show  that  the  reference  was  by  mis- 
take, and  that  the  testator  intended  a  will  of  a  later  date  to  operate : 
Probate  of  such  later  will  refused. — In  the  goods  qf  Joseph  Goodenough 
(deceased),  141. 

6.  Tuyo  Wills. — Destruction  qf  prior  Will. — Reference  to  prior  Will  by 
Codicil— Later  Will  not  revoked.— Sect.  20  qf  Wills  Act. 

Where  a  testator  made  a  will  in  1858,  and  another  in  1859,  and  the  will  of 
1858  was  destroyed  by  his  directions,  and  afterwards,  in  1860,  he  made 
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a  codicil  "  to  his  last  will  made  1868 :"  Held,  that  the  codicil,  aa  it  con- 
tained no  express  intention  to  revoke  the  will  of  1859,  and  did  not  avail 
to  set  up  an  inconsistent  will,  did  not  in  law,  under  the  20th  section  of 
the  Wills  Act,  revoke  the  will  of  1869. — Bogert  and  Another  v.  ChH>d- 
enough  and  Others,  342. 

SEAMAN'S  WILL. 

8eaman*9  TFill. — It^ormal  Testamentary  Paper. — 1  Viet,  c  26,  #.  11. 
The  deceased,  who  was  master  of  a  trading  vessel,  in  the  course  of  a  voyage 
arrived  at  Port  Adelaide,  from  whence  he  wrote,  and  forwarded  by  poet 
a  letter,  some  sentences  of  which  were  testamentary.  The  vessel  was 
subsequently  lost  at  sea.  Held,  that  the  deceased  was  a  mariner  at  sea, 
and  consequently  that  such  a  letter,  being  in  the  handwriting  of  the  de- 
ceased, and  testamentary,  was  entitled  to  probate. — In  the  goods  of 
John  Parker  (deceased),  375. 

WILL. 

Scotch  Marriage  Contract  or  Settlement. — Quasi  Ifpstamentary  In- 
dorsement. 
B.  and  C,  domiciled  Scotch  people,  in  contemplation  of  their  marriage,  en- 
tered into  a  contract  or  settlement  in  December,  1823,  under  which  they 
had  certain  powers  of  appointment.  On  the  fly-sheet  of  the  settlement 
appeared  what  described  itself  as  a  codicil,  dated  September,  1832,  signed 
by  B.  and  C,  and  attested  by  two  witnesses.  Below  this,  under  date  of  1st 
January,  1837,  was  a  holograph  of  Alexander  Stoddart,  and  signed  by 
him,  which  purported  to  be  testamentary.  In  1856,  the  deceased  acquired 
an  English  domicil,  which  he  retained  till  death.  On  motion,  the  Court 
refused  to  grant  letters  of  administration  with  the  settlement  and  two 
writings  annexed,  as  together  containing  the  last  will  and  codicil  thereto 
of  deceased. — In  the  goods  of  Alexander  Stoddart  (deceased),  356. 

See  Attestation.     Codicil.     Condition.    Execution.    Exbcu- 

TOB.      Incorporation.     ILrqatsb.     Mutual   Wills.     Sbaman's 

Will. 
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ABATEMENT. 

1.  A  suit  for  declaration  of  nullity  brought  by  the  father  in  respect  of  his 
daughter's  alleged  marriage.  Held,  to  hare  abated  by  the  father's  death, 
and  that  the  mother,  the  executrix  of  the  father,  had  no  interest  to  en- 
title her  to  carry  on  the  suit. — Bevan  v.  WMahon  and  Sevan,  58. 

2.  A  petition  for  dissolution  of  marriage  abates  on  the  death  of  the  respon- 
dent. The  Court  refused,  on  application  of  the  petitioner,  to  order  the 
petition  to  be  removed  firom  the  file.  Semble,  on  affidavit  of  respondent's 
death,  the  cause  will  be  struck  out  of  the  cause  list. — Brocas  v.  Broecu, 
383. 

3.  The  husband  obtained  a  decree  nisi  for  dissolution  against  his  wife,  and 
died  before  it  could  be  made  absolute.  The  petition  prayed  the  Court 
to  deal  with  a  post-nuptial  settlement,  and  the  guardian  of  the  minor 
children  of  the  petitioner  moved  to  be  allowed  to  intervene  for  the  pur- 
pose of  making  the  decree  nisi  absolute,  and  of  obtaining  an  order  of 
the  Court  in  respect  of  the  settlement.  The  Court  held,  that  the  suit 
had  abated  by  the  death  of  the  petitioner,  and  that  no  other  party  had  any 
right  to  move  in  the  matter. — Grant  v.  Grant  and  Bowles  and  Pattison^ 
522. 

APJOUENMENT.    See  Peacticb,  8. 

1.  Q,u4ere,  whether,  where  a  case  which  has  been  adjourned  comes  on  for 
further  hearing,  the  petitioner  is  entitled  to  examine  any  of  the  witnesses 
whom  he  examined  at  the  first  hearing. — Alexander  v.  Alexander  and 
Amos,  95. 

2.  Where  a  case  has  been  in  part  heard  before  the  Judge  Ordinary,  and 
is  adjourned  for  further  proof  and  argument  before  the  full  Court*  the 
facts  proved  before  the  Judge  Ordinary  must  be  proved  again  before  the 
full  Co\at,^Brodie  v.  Brodie,  259. 

ADULTEEY. 

1.  Subsequent  adultery  revives  cruelty  once  condoned,  so  that  the  adultery 
and  cruelty  form  a  ground  for  a  sentence  of  dissolution  of  marriage.^^ 
Palmer  v.  Palmer,  61. 

2.  But  qwere,  whether  subsequent  adultery  could  revive  bigamy  condoned. 
'^Fumess  v.  Fumess,  63. 

8.  Adultery  of  the  petitioner,  though  condoned,  enables  the  Court  to  exer- 
cise its  discretionary  power  under  the  3Ist  section  of  the  Divorce  Act.^- 
Goode  T.  Goode  and  Hamson,  253. 

8  B  2 


716  DIVOECE  INDEX. 

AD  ULTEnY—eorUinued. 
4t.  Adultery  proved  against  the  petitioner  on  the  intenrention  of  the  Qaeen's 
Proctor,  a  wife  guilty  of  adultery  cannot  sustain  a  petition  on  the  ground 
of  any  matrimonial  offence  of  the  husband. — Drummond  r.  Drummond, 
and  liie  Queen's  Proctor  intervening,  269  j  LcUourr.  LaUmra/nd  Wetton^ 
and  the  Queen*a  Proctor  intervening,  524. 

Adultery  admitted  by  petitioner  on  the  Queen's  Proctor's  inter* 
yention ;  the  Court  rejected  petitioner's  application  to  taJce  the  pe- 
tition off  the  file. — Crrayy,  Chat/,  and  Queen's  Proctor  intervening 
(before  the  Judge  Ordinary),  263 ;  same  case  on  appeal  before  full 
Court,  266  ;  BouUon  v.  Botdton  and  Page,  and  the  Queen's  Proc- 
tor intervening,  638. 

5.  Eeasonable  suspicion  of  adultery  is  a  bad  plea  to  a  suit  for  restitution  of 
conjugal  rights. — Burroughs  v.  Burroughs,  303. 

6.  Adultery  proved  against  Petitioner  on  co-respondent's  plea.*— iSSn^eZcm  v. 
Seddon  and  Doyle,  640. 

7.  The  petitioner  must  establish  the  adultery  of  the  respondent  by  satis^us- 
tory  affirmative  evidence. — Alexander  v.  Alexander  and  Amos,  101. 

And  where  the  wife  had  not  answered  the  petition,  and  the  Jury 
had  found  the  issue  of  adultery  as  between  the  petitioner  and  the 
corespondent  in  favour  of  the  former,  the  Court,  not  being  satisfied 
that  the  evidence  established  adultery  against  the  wife,  refused  to 
make  a  decree,  but  gave  leave  to  the  petitioner  to  produce  further 
evidence. — Bolhy  v.  Dolby  and  Hewitt,  228. 
AFFIDAVIT. 

1.  Petition  allowed  to  be  proved  by  affidavit  where  there  had  been  a  previ- 
ous conviction  of  bigamy — March  v.  March,  49. 

2.  False  statements  in  affidavit  to  lead  marriage  licence,  do  not  make  the 
marriage  Yoid.-^Bevan  v.  M^Mahon,  230. 

3.  Affidavit  of  service  of  order  to  pay  costs  should  have  a  copy  of  the  order 
annexed. — Bushy  v.  Bushy  and  Vine,  383. 

-  4.  Where  issue  is  joined  on  the  record  on  pleas  pleaded  by  the  Queen's 
Proctor  as  an  intervener,  the  Court  cannot  direct  such  issue  to  be  tried  by 
affidavits. — Boulton  v.  Boulton  and  Page,  and  the  Queen's  Proctor  in- 
tervening, 561. 
5.  On  motion  for  new  trial  the  Court  will  read  affidavits  of  witnesses  ex- 
amined at  the  trial. — Oethin  v.  Q^thin,  and  the  Queen's  Proctor  inter- 
vening, 560. 

AFFINITY.    See  Nullity  op  Maeriage,  2. 

ALIMONY.    See  Costs,  15.    Practice,  15. 

1.  Not  only  the  wife's  income  derived  from  separate  property  will  be  taken 
into  account  in  allotting  alimony,  but  income  of  which  she  is  in  the  actual 
enjoyment,  though  earned  by  herself. — Goodheim  v.  Ooodheim  and  Frank- 
inson,  250. 

2.  Alimony  pendente  lite  ceases  when  the  decree  nisi  for  dissolution  is 
made,  for  as  between  the  petitioner  and  respondent,  that  decree,  if  not 
appealed  iroro,  puts  an  end  to  the  litigation. — Latham  t.  Latham  and 
Oethin,  299. 
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ALIMONY— eaniinued. 

3.  After  a  decree  nisi  for  dissolution,  by  reason  of  the  wife's  adultery,  she 
is  not  at  liberty  to  file  a  petition  stating  the  amount  and  sources  of  the 
husband's  income,  and  praying  that  a  gross  sum  of  money  or  yearly  sum 
for  her  life  should  be  decreed  to  her. — Wiiutone  T.  Witut<me  and  Dyne, 
246. 

4.  Where  a  wife  had  obtained  a  decree  of  judicial  separation,  and  the  Court 
had  ordered  that  she  should  have  the  custody  of  three  children,  all  imder 
the  age  of  seyen  years,  the  husband's  income  being  taken  at  £400  per 
annum,  the  Court  allotted  £160  as  permanent  alimony. — Whieldon  y. 
Wkieldon,  388. 

6.  The  legislature  did  not  intend  that  a  wife  entitled  to  a  decree  of  dissolu- 
tion, should  purchase  it  at  the  price  of  being  left  destitute ;  and  where 
the  circumstances  of  the  husband  allow  of  it,  the  Court  will  direct  a 
maintenance  to  be  secured  to  the  woman  so  long  as  she  remains  chaste 
and  unmarried. — Fisher  v.  Fisher ,  410. 

6.  The  Court  will  refuse  to  allot  alimony  pendente  lite  where  the  husband 
has  no  income  or  fund  out  of  which  he  could  pay  it. — Fletcher  v.  Fletcher, 
434 ;  JBeavan  (an  infant,  by  his  guardian)  y.  Beavan,  652. 

7.  Where  the  husband  pays  the  premium  on  a  policy  of  insurance  on  his 
life,  which  policy  is  in  settlement  for  the  benefit  of  his  wife  and  children 
after  his  death,  the  amount  of  premium  paid  is  a  proper  deduction  from 
his  income  on  a  question  of  alimony. — Forster  y.  Farster  and  Thomas, 
553. 

8.  Under  24  &  25  Vict.  c.  134,  the  wife  may  prove  as  a  creditor  under  the 
bankruptcy,  for  any  sum  due  by  way  of  alimony ;  and  the  order  of  dis- 
charge, under  the  Act,  will  discharge  the  husband  from  liability  in  re- 
spect of  alimony  which  might  have  been  so  proved. — Dickens  v.  Dickens, 
645. 

9.  Under  certain  circumstances,  the  Court  will,  under  the  32nd  section  of 
the  Divorce  Act,  make  provision  for  the  maintenance  of  the  woman  whose 
marriage  is  dissolved  by  reason  of  her  adultery. — Bent  v.  Bent  and 
Footman,  392. 

APPEAL.     See  Costs,  14.    Coubt,  2, 4,  5. 
ATTACHMENT.    See  Alimony,  8. 

1.  Where  an  order  for  payment  of  a  sum  of  money  within  a  specified  time 
is  made  and  personally  served,  a  personal  demand  for  payment  is  unne- 
cessary to  found  a  motion  for  attachment  for  disobedience  to  the  order .-^ 
Compare  Thomas  v.  Thomas,  64 ;  with  Nicholls  v.  Nicholls,  637. 

2.  Attachment  will  not  be  granted  for  non-payment  of  costs  pursuant  to 
an  order,  unless  a  copy  of  the  order  be  annexed  to  the  affidavit  of  service. 
— Bushy  v.  Bu^  and  Vine,  383. 

3.  Attachment  for  non-payment  of  costs  will  not  be  granted,  unless  the 
original  order  for  payment  has  been  served  upon  the  party  liable  by 
showing  it  to  him. — Davies  v.  Davies  and  Dolby,  437. 

4.  Where  an  office  copy  of  a  decree  to  take  the  petitioner  home,  etc.,  has 
been  personally  served  upon  the  husband,  an  attachment  will  be  granted 
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againBt  him  on  affidavit  of  the  service  of  the  decree,  of  no  step  having 
been  taken  by  the  husband  to  obey  it,  and  that  no  certificate  of  compli- 
ance with  the  order  has  been  filed  by  him  in  the  registry.  If  the  hus- 
band has  not  appeared  in  the  suit,  no  notice  of  the  motion  for  attach- 
ment need  be  given. — Alexander  v.  Alexander,  385. 

5.  Attachment  will  be  granted  against  a  husband  for  disobedience  to  an 
order  to  pay  a  sum  of  money  into  Court  to  meet  the  wife's  costs  of  trial» 
though  he  states  on  affidavit  his  inability  to  comply  with  the  order.— 
Hepvsorth  v.  Sepworth,  416. 

6.  Where  a  party  is  in  custody  under  an  attachment  for  non-payment  of 
costs,  etc.,  and  it  is  desired  to  charge  a  second  attachment  upon  him, 
the  Court  will,  upon  motion,  direct  a  writ  of  habeas  corjms  to  issue  to  the 
person  having  custody  of  the  party ;  and  on  the  appearance  of  such 
party,  he  will  be  charged  on  the  second  attachment. — Dickens  v.  Dickens^ 
621. 

7.  An  attachment  is  good,  though  not  indorsed  with  the  amount  of  costs 
for  non-payment  of  which  it  was  issued. — Pearson  v.  Pearson,  646. 

BANKEUPTCY.    See  Alimony,  8. 
BIGAMY.    See  Affidavit,  1. 

1.  Q,u€Bre,  whether,  in  a  suit  for  dissolution  by  reason  of  adultery  and 
bigamy,  adultery  must  be  proved  to  have  taken  place  with  the  same 
person  with  whom  the  bigamous  marriage  was  contracted. — Homer, 
Home,  48. 

2.  To  establish  bigamy  as  a  ground  for  the  sentence  of  the  Court,  there 
must  be  proof  of  such  a  ceremony  as,  but  for  the  former  marriage,  would 
constitute  a  legal  marriage.  Thus,  if  the  bigamy  relied  upon  took  place 
abroad,  it  will  be  necessary  to  give  formal  proof  of  the  marriage  law  of 
that  country. — Burt  v.  Burt,  88. 

3.  Quctrey  whether  bigamy  condoned  would  be  revived  by  subsequent  ma- 
rital misconduct,  so  as  to  found  a  sentence  of  dissolution  of  marriage. — 
Fumess  v.  Fwmess,  63. 

CHILD.     See  Abatement,  3.    Alimony,  4.    Damages,  3. 

1.  On  decree  of  dissolution  by  reason  of  the  wife's  adultery,  the  Court 
directed  two-thirds  of  the  bulk  of  certain  property  to  which  she  was  en- 
titled under  certain  trusts  to  be  settled  on  the  children  immediately,  and 
the  remaining  third  after  her  death. — Bacon  v.  Bacon  and  Bacon,  86. 

2.  Where  there  is  no  issue  of  the  marriage,  the  Court  has  no  power  to  deal 
with  marriage  settlements  under  22  &  23  Vict.  c.  61,  s.  6. — Thomas  v. 
ITiomas,  89. 

3.  On  motion  for  an  interim  order  for  the  custody  of  children,  the  Court 
will  consider  all  the  existing  circumstances  at  the  time  of  the  application, 
but  will  not  allow  affidavits  to  be  read  as  to  the  truth  or  falsehood  of  the 
charges  brought  by  the  parties  to  the  petition  against  each  other.  The 
Court  has  no  jurisdiction  to  make  any  order  as  to  the  custody  of  chil- 
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drea  upwards  of  sixteen  years  of  age,  but,  if  necessary,  might  make 
an  order  for  their  maintenance. — Ryder  v.  Ryder,  225. 

4.  The  Court  has  power  to  make  an  order  for  access  merely  of  one  of  the 
parties  to  a  snit  to  the  children  pendente  lite, — Thompson  y.  Thompson 
and  Stum^elU,  402. 

5.  Where  the  wife  succeeds  in  her  suit  for  dissolution  against  the  husband, 
she  will  generally  be  entitled  to  the  custody  of  the  children ;  and  where 
the  husband  takes  an  interest  in  the  income  of  the  wife's  money  under 
settlement,  the  Court  may  direct  the  application  of  such  interest  in  favour 
of  the  mother  or  the  child. — Boynton  v.  Boyntmi,  275. 

6.  Where  a  marriage  is  dissolved  on  the  ground  of  the  wife's  adultery,  the 
Court  will  not  order  that  she  should  have  access  to,  or  the  custody  of,  the 
children. — Clout  ▼.  Clout  and  SoUebone,  391 ;  Bent  v.  Bent  and  Foot' 
man,  392. 

.  7.  If  children  remain  in  the  custody  of  the  mother  who  has  obtained  a  de- 
cree of  dissolution  or  of  judicial  separation,  the  Court  will  consider  that 
circumstance  in  allotting  permanent  alimony,  or  in  making  provision  for 
the  maintenance  of  the  woman  whose  marriage  is  dissolved. — Whieldon 
v.  Whieldon,  388 ;  Fisher  v.  Fisher,  410. 

8.  Children,  apart  from  their  parent  the  petitioner,  can  make  no  claim  for 
an  order  to  vary  the  application  of  settled  property. — Orant  v.  Cfrant  and 
Bowles  and  Paitison,  522. 

9.  The  Court  will  make  no  order  to  vary  the  application  of  settled  property 
in  favour  of  a  child  at  the  prayer  of  the  wife  whose  marriage  has  been 
dissolved  by  reason  of  her  adultery. — Thompson  v.  Thompson  and  Barras, 
649. 

10.  The  father  has  the  common  law  right  to  the  custody  of  the  infant, 
however  young;  and,  in  the  case  of  an  infant  of  seven  months,  the 
Court  held  that  the  mother  must  show  more  than  the  natural  desire  of  a 
mother  to  induce  the  Court  to  exercise  its  discretion  under  the  Divorce 
Act  in  her  favour ;  aud  as  it  did  not  appear  that  either  motber  or  child 
were  suffering  by  the  separation,  the  Court  refused  to  make  any  order 
pending  suit. — Cartlidge  v.  Cartlidge,  567. 

CITATION. 

1.  The  citation  must  be  returned  into  and  filed  in  the  registry,  even  where 
personal  service  has  been  dispensed  with,  before  the  Court  will  give  di- 
rections as  to  the  mode  of  trial. — Cooke  v.  Coohe  and  Quaile,  50. 

2.  Service  of  citation  made  out  of  this  country  on  a  foreigner  is  good  ser- 
vice, but  does  not  of  itself  found  the  jurisdiction  of  the  Court. — Simonin 
Y.  Mallac,  75. 

3.  If  a  foreigner  appears  to  a  citation  otherwise  than  under  protest,  he 
submits  himself  to  the  jurisdicticm  of  the  Court. — Bond  v.  Bond,  93  ; 
Zycklinshi  v.  Zyeklinskiy  420. 

COLLUSION. 

.  1.  That  petitioner  and  respondent  are  acting  in  collusion  to  obtain  a  decree, 
is  a  good  plea  on  the  part  of  the  Queen's  Proctor ;  but  the  party  is 
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entitled  to  be  acquainted  with  the  character  of  the  collnsion  intended 
to  be  charged,  by  way  of  specification  or  particolars. — Jessop  r,  Jeswp, 
301. 
2.  To  prove  collnsion,  it  must  be  shown  that  the  parties  to  the  record  are 
acting  in  concert  in  respect  of  the  petition  before  the  Court.  On  the 
trial  of  an  issue  of  collusion  arising  on  the  Queen's  Proctor's  intervention 
in  the  wife's  petition,  to  which  the  husband  had  not  appeared,  statements 
made  by  the  husband,  not  in  the  presence  of  the  wife,  were  held  to  be 
inadmissible  as  evidence  on  the  issue  before  the  jury.  Held  also,  that 
the  petitioner  could  not  be  called  as  a  witness. — Gra^  v,  Oray,  and  the 
Queen's  Proctor  intervening,  654. 
8.  As  to  collusion  pleaded  by  the  Queen's  Proctor,  see  also  Drummond  v. 
Drummond,  269  ;  G-ray  v.  Gray,  263,  266 ;  Cox  v.  Cox,  307 ;  Zatour  v. 
Latour  and  Weston,  524 ;  Gethin  v.  Cfethin,  560 ;  Marris  v.  MarrU  and 
Burke,  530 ;  BottUon  v.  Boulton  and  Page,  639 ;  Pollack  v.  Pollack, 
648. 

CONDONATION. 

1.  All  condonation  is  conditional  on  no  offence  of  which  the  Matrimonial 
Court  can  take  cognizance  being  in  future  committed. — Palmer  v.  Palmer, 
61 ;  but  see  Fwmess  v.  Fiimess,  63. 

2.  Condonation  of  the  petitioner's  adultery  or  cruelty  does  not  hinder  the 
Court  from  exercising  its  discretionary  power  under  the  Slst  section  of 
the  Divorce  Act,  in  respect  of  such  adultery  or  cruelty. — Gi>ode  v.  Chode 
and  Hamson,  253. 

3.  Condonation  by  a  respondent  who  has  obtained  a  decree  niei  for  dissolu- 
tion does  not  enable  the.  Court  to  dismiss  the  petition ;  but  the  Court 
will,  at  the  instance  of  both  parties,  order  all  further  proceedings  to  be 
stayed. — Lewis  v.  Leune,  394. 

4.  Where  the  wife,  after  acts  of  cruelty  committed  by  the  husband,  con- 
tinued to  live  with  him,  in  ignorance,  however,  of  his  adultery,  which 
had  then  in  fact  taken  place,  though  it  did  not  come  to  her  knowledge  till 
afterwards,  the  Court  was  inclined  to  hold  that  cruelty  condoned  under 
such  circumstances  would  in  effect  revive  upon  the  subsequent  know- 
ledge of  the  adultery  and  action  taken  thereupon ;  and  that  the  wife's 
acquaintance  with  the  husband's  delinquencies  of  all  sorts  may  be  a  branch 
of  the  condition  on  which  all  condonation  depends. — Dempster  v.  Demp^ 
ster,  438. 

CONDUCT  OF  SUIT. 
On  motion  to  make  decree  nisi  absolute,  the  Attorney-General  obtained  leave 
to  show  cause,  on  the  ground  that  it  had  just  came  to  the  Queen's  Proctor's 
knowledge  that  the  business  of  the  petitioner's  suit  had  been  chiefly  con- 
ducted by  the  managing  clerk  erf  the  attorney  who  had  entered  an 
appearance  on  behalf  of  the  respondent.  Subsequently,  on  affidavits 
filed  in  explanation  of  the  circumstance,  the  Court  made  the  decree  abso- 
lute, and  made  no  order  as  to  the  Queen's  Proctor's  costs. — Cox  v.  Oox^ 
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CONJUGAL  EIGHTS.    See  Attachmbnt,  4. 

1.  To  a  petition  for  restitution  of  conjugal  rights,  the  respondent  is  estopped 
from  pleading  the  identical  charges  which  had  previously  been  in  issue  be- 
tween the  same  parties  in  another  suit,  and  which  the  respondent  had  then 
failed  to  prove ;  provided  that  in  both  suits  the  same  evidence  only  would 
be  admissible  in  respect  of  such  charges. — Soptoith  v.  Sopteith,  160. 

2.  Nothing  can  be  pleaded  in  bar  to  a  petition  for  restitution  of  conjugal 
rights  but  what  would  entitle  the  respondent  to  a  sentence  of  judicial  se« 
paration. — Burroughs  v.  Burroughs,  303. 

8.  Where  the  wife's  petition  for  restitution  of  conjugal  rights,  met  by  the 
husband's  answer  charging  adultery,  is  heard  before  the  Court  without  a 
jury,  her  counsel  have  a  right  to  begin,  though  the  substantive  issue  may 
be  raised  on  the  husband's  answer.  In  such  a  suit  the  husband  is  a 
competent  witness  in  support  of  his  answer  alleging  the  wife's  adultery, 
for  the  Court,  on  his  evidence,  might  refuse  the  decree  of  restitution, 
though  it  would  not  make  a  decree  for  judicial  separation. — Burroughs 
V.  Burroughs,  644. 
CONNIVANCE. 

1.  No  blindness  or  weakness  on  the  part  of  the  husband,  short  of  an  actual 
willing  consent  beforehand  to  the  wife's  adultery,  will  constitute  conni- 
vance, so  as  to  bar  his  title  to  a  dissolution  of  marriage  by  reason  of  the 
wife's  adultery. — Harris  v.  Marris  and  Burke,  and  the  Queen's  Proctor 
intervening,  530 ;  Allen  v.  Allen  and  D'Arcy,  108  n. 

2.  Husband  and  wife  executed  a  deed  of  separation  in  1854,  which  recited, 
amongst  other  things,  that  the  husband  had  for  some  months  been  living 
with  aMissH.,and  referred  to  certain  articles  of  agreement  concerning  cer- 
tain trust  moneys  and  other  property,  to  which  Miss  H.  as  well  as  the  hus- 
band and  wife,  had  been  party.  In  1860  the  wife  petitioned  for  judicial  se- 
paration, on  the  ground  of  the  husband's  adultery  with  Miss  H.,  in  1858-9. 
The  Court  held  that  the  execution  of  the  deed  of  separation  by  the  wife, 
knowing  at  the  time  that  the  husband  was  cohabiting  with  H.,  was  vir- 
tually a  consent  to  the  continuance  of  such  cohabitation,  and  dismissed 
the  petition. — Thomas  v.  Thomas,  113. ' 

CONTEMPT  OF  COUET.    8ee  Coubt,  6. 
C0-EE8P0NDENT. 

1.  The  Court  has  no  power  to  order  immediate  execution  for  the  recovery 
of  damages  awarded  against  a  co-respondent  and  ordered  to  be  paid  to 
the  petitioner,  nor  to  order  that  such  damages  be  paid  into  Court. — 
Pounrford  v.  Pounrford  and  Bulpin,  389. 

2.  On  notice  of  abandonment  of  petition  by  petitioner,  the  Court  dismissed 
the  petition,  and  condemned  the  petitioner  in  co-respondent's  costs.— 
Symons  v.  Symons  and  Pike,  435. 

3.  Unless  the  petitioner  can  satisfy  the  Court  on  affidavit  that  he  cannot  or 
ought  not  to  make  a  co-respondent,  the  28th  section  of  the  Divorce  Act 
is  imperative  that  he  should  do  so. — Quirks  v.  Quicke,  419. 

4.  If  the  petition  is  dismissed  the  petitioner  will  not  be  entitled  to  costs 
from  the  co-respondent,  though  he  may  have  proved  his  adultery  with 
petitioner's  wife. — Seddon  v.  Seddon  and  Doyle,  640. 
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COSTS.    See  Affidavit,  3.    Attachment,  1,  2,  3,  5,  6,  7.    Alimony,  S. 

Co-BBSFONDBNT,  2,  4.      PRACTICE,  6,  13,  21,  22. 

•  1.  On  taxation  of  wife's  costs  in  a  petition  for  judicial  separation  pending 
suit,  the  Court  affirmed  the  Registrar's  taxation,  disallowing  all  costs  in- 
curred before  actual  proceedings  taken  against  the  husband,  and  various 
items  charged  for  attendance  on  the  wife's  father  in  connection  with  her 
case. — Dickens  v.  Dickens,  103. 

-  2.  Where  the  Registrar  has  directed  a  sum  of  money  to  be  paid  into  Court 
to  meet  the  expenses  of  the  wife's  petition  at  the  hearing,  and  her  suit 
fails,  the  husband  will  not  be  liable  to  a  greater  amount  than  the  sum  so 
paid  in,  though  the  wife's  costs,  as  ascertained  on  taxation,  exceed  that 
sum. — Sopwith  V.  Sopioitk,  106. 
3.  The  wife's  costs  in  a  matrimonial  suit  are  taxed  against  the  husband,  as 
between  party  and  party,  but  not  in  all  respects  on  the  same  principles 
as  a  taxation  at  common  law  between  party  and  party.    Thus,  though 

)  certain  issues  may  have  been  found  against  the  wife,  whose  costs  are 
being  taxed,  the  expenses  incurred  by  them  may  be  allowed,  unless  the 
Registrar  should  think  that  they  were  wantonly  and  vexatiously  raised. 
Expense  of  witnesses  to  prove  the  circumstances  of  a  plea  not  in  issue,  if 
such  circumstances  have  a  bearing  on  other  parts  of  the  case  in  issue, 
may  be  allowed  ;  and  a  reasonable  amount  of  expense  incurred  in  inves- 
tigating and  acquiring  information  as  to  the  circumstances  of  the  caae 
should  be  allowed. — Allen  v.  Allen  and  D^Arrtf,  107. 

.  4.  Where  the  wife,  respondent,  joins  in  a  commission  to  examine  witnesses 
abroad,  the  Court  will  order  the  husband  to  advance  a  sum  of  money  to 
defray  her  expenses  in  that  respect. — Baily  v.  Baily  and  Delia  Boooa, 
112. 
6.  Where  the  Court,  on  a  decree  of  dissolution  at  petition  of  the  wife, 
ordered  the  husband's  interest  under  a  settlement  to  be  diverted  in  fiivour 
of  the  wife  and  child,  it  made  no  order  as  to  the  costs  of  the  application 
for  that  purpose. — Boynton  v.  Boynton.  277. 

6.  A  wife  suing  informd  pauperis  for  a  dissolution  of  marriage,  if  she  ob- 
tains a  decree,  is  entitled  to  costs. — ^Afford  v.  Afford,  387. 

7.  On  application  on  behalf  of  the  wife  to  withdraw  the  petition  for  judi- 
cial separation  and  file  one  for  dissolution  of  marriage,  the  Court  asked 
whether  the  wife's  Proctor  had  received  his  costs  in  the  first  suit. — 
Ashley  v.  Ashley,  388. 

8.  Where  an  order  had  been  made  on  the  husband,  respondent,  to  pay  into 
Court  or  give  security  for  a  sum  of  money  to  meet  the  wife's  costs  of  the 
hearing  to  be  subsequently  taxed,  and  such  order  was  not  obeyed,  and 
the  respondent  alleged  on  affidavit  his  inability  to  raise  the  money  or 
give  security,  the  Court  ordered  an  attachment  to  issue  against  him,  but 
to  lie  in  the  registry  for  one  week  from  the  date  of  such  order. — Sep- 
worth  V.  Hep  worth,  415. 

9.  Costs  of  application  for  further  time  to  answer,  etc.,  on  behalf  of  the  wife, 
will  not,  as  a  general  rule,  be  taxed  against  the  husband,  nor  costs  of  a 
motion  for  the  husband  to  attend  and  be  examined  on  the  wife's  petition 
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COSTS-'ContiTmed, 

for  alimony  and  his  answer  on  oath  thereto,  when  the  result  of  his  exa- 
mination is  to  establish  the  truth  of  his  answer  on  oath. — Harding  y, 
Harding  and  Lance,  549. 

10.  Generally,  where  a  decree  nisi  is  reversed  on  the  intervention  of  the' 
Queen's  Proctor,  the  petitioner  will  be  condemned  in  the  costs  of  such 
intervention. — Lataur  v.  LcUour  and  Weston,  524 ;  BouUon  v.  Boulton 
and  Page,  638. 

11.  But  where  the  petitioner,  in  reply  to  the  Queen's  Proctor's  plea,  ad- 
mitted her  own  adultery,  but  denied  collusion,  and  the  Queen's  Proctor 
went  to  a  jury  on  that  issue  and  failed,  the  Court  made  no  order  as  to 
costs ;  Qucere,  whether  the  Court  has  power  to  give  costs  against  the 
Crown. — Gray  v.  Chay,  569. 

12.  Where  the  Queen's  Proctor  fails  in  showing  cause  against  a  decree 
nisi  being  made  absolute,  his  costs  will  be  costs  of  his  office. — Cox  v.  Cox, 
306. 

13.  After  a  decree  nisi  at  petition  of  husband,  the  wife  filed  a  petition  fbp 
permanent  alimony,  or  for  some  payment  in  lieu  thereof.  The  Court  re- 
fused to  entertain  the  application,  or  to  allow  the  wife's  costs  to  be  taxed 
against  the  husband. —  Winstone  v.  Winstone  and  Dyne,  246. 

14.  The  wife's  costs  of  an  appeal  will  not,  as  a  matter  of  course,  be  taxed 
against  the  husband. — Thompson  v.  Thompson  and  Sturm/ells,  404. 

15.  The  wife,  respondent,  is  entitled  to  have  her  costs  taxed  as  usual 
against  the  guardian  of  an  infant  husband  petitioner ;  and  though  the 
Court  rejected  her  application  for  alimony  pendente  lite,  as  she  failed  to 
show  that  the  husband  had  any  income,  it  directed  the  costs  of  the  mo- 
tion to  be  taxed  on  behalf  of  the  wife,  as  a  new  point  of  law  was  raised. — 
Beavan  (by  his  Guardian)  v.  Beavan,  652. 

16.  The  Court  rejected  a  motion  that  the  wife,  respondent,  might  be  allowed 
to  show  cause  against  a  decree  Tusi  being  made  absolute,  and  directed  the 
costs  not  to  be  taxed  against  the  husband. — Stoate  v.  Stoate,  384. 

COUET.    ISee  Child,  2,  3,  4.    Citation,  2,  3. 

1.  The  Judge  Ordinary,  under  23  &  24  Yict.  c.  144  (made  perpetual  by 
25  &  26  Yict.  c.  81),  may  exercise  the  powers  theretofore  vested  in  the 
full  Court,  either  alone  or  with  the  assistance  of  another  Judge. 

2.  Section  3  gives  the  like  right  of  appeal  to  the  House  of  Lords  from  the 
Judge  Ordinary  so  acting  as  theretofore  existed  from  the  full  Court. 

•  3.  Section  5  enables  the  Court,  in  certain  cases,  where  one  party  only  ap- 
pears, to  direct  counsel  to  be  appointed  to  argue  on  the  other  side.— 
Bevan  v.  WMahon,  234. 

4.  On  interlocutory  matters  not  touching  the  main  issue  the  Court  of 
Appeal  will  not  interfere,  unless  it  is  satisfied  that  the  Court  below, 
on  the  material  then  before  it,  was  entirely  wrong. — Thompson  v.  TJhomp^ 
son  and  Stumtfells,  402. 

5.  The  Court  of  Appeal  will  not  look  at  affidavits  or  any  fresh  material 
other  than  that  which  was  before  the  Court  below  when  it  made  the  de- 
cree or  order  appealed  hom.'-HUi  v.  Hill,  409. 
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COUnT— continued. 

.  6.  The  use  of  threatening  language  to  a  person  who  is  likely  to  be  A  wit- 
ness in  a  suit,  with  intention  of  preventing  that  person  from  coming  for- 
ward to  give  evidenbe,  is  a  contempt  of  Court. — Shaw  v.  ShaWf  517. 

CEUELTY.     See  Evidence,  4. 

1.  Condoned,  is  revived  by  subsequent  adultery,  so  as  together  to  found  a 
sentence  for  dissolution. — Palmer  v.  Palmer,  61. 

2.  The  cruelty  of  the  petitioner,  though  condoned,  is  a  ground  for  the 
exercise  of  the  discretionary  power  of  the  Court  under  the  Slst  section  of 
the  Divorce  Act. — Qoode  v.  Chode  and  Ham^on,  263. 

.  8.  Where  the  wife  had  continued  to  live  with  the  husband  after  cruelty  in- 
flicted by  him,  she  being  ignorant  of  facts  of  adultery  of  which  she  subse- 
quently became  aware,  and  then  petitioned  for  dissolution,  the  Court  held 
that  the  cruelty,  if  in  fact  condoned,  was  revived  upon  her  subsequent 
knowledge  of  the  adultery  and  action  taken  thereon. — Dempster  v. 
Dempster,  438. 

'  4.  The  wife  has  no  remedy  by  reason  of  the  husband's  cruelty  where  she 
has  been  guilty  of  adulteiy  herself. — Drummond  v.  Drummond,  269. 
6.  A  single  act  of  personal  violence  by  the  husband  towards  the  wife, 
not  producing  any  considerable  injury  to  the  person,  and  not  repeated, 
held  not  sufficient  to  found  a  decree  for  judicial  separation  by  reason  of 
cruelty.  Lapse  of  time  between  the  act  complained  and  the  commence- 
mencement  of  the  suit  is  not  a  bar  to  such  a  suit,  but  will  weigh  with  the 
Court  in  determining  the  character  of  the  violence  proved. — Smallwood 
V.  Smallwood,  397. 

6.  Where,  in  answer  to  the  wife's  petition  on  the  ground  of  cruelty,  the 
husband  alleges  such  conduct  on  the  part  of  the  wife  as  justified  him  in 
the  use  of  force,  the  general  nature  of  the  conduct  should  be  stated. — 
Shaw  V.  Shaw,  515. 

7.  It  is  not  necessary  that  every  paragraph  in  a  petition  by  reason  of  cruelty 
should  allege  a  fact  or  facts  on  which,  if  proved,  the  Court  could  found  a 
sentence.  Some  allegations  short  of  this  are  admissible,  as.showing  the 
habits  and  animue  of  the  party  charged. — Leete  v.  Zeete,  568. 

Quisre,  whether  conduct  and  language  without  violence  might  entitle 
a  wife  to  judicial  separation. — Leete  v.  Leete,  571. 

8.  Evidence  to  prove  a  species  of  cruelty  not  pleaded  in  the  petition  is  not 
admissible ;  though  evidence  of  violent  demeanour  and  language,  not 
pleaded  but  leading  up  to  and  making  probable  acts  of  violence  pleaded, 
may  be  admissible. — Jewell  v.  Jewell,  573. 

9.  A  wife,  married  in  1842,  discovered  in  May,  1861,  that  the  husband  was 
carrying  on  an  adulterous  intercourse,  left  his  house,  and  petitioned  for 
reason  of  adultery  and  cruelty.  It  was  proved  that  her  husband  struck 
her  in  the  face  in  1852 ;  it  did  not  appear  that  since  that  he  had  inten- 
tionally struck  her,  but  he  had  while  drunk  cut  her  hand,  and  in  1858 
had  cut  her  finger  by  throwing  a  jug  of  water  at  her.  There  was  also 
evidence  of  his  having  frequently  thrown  cold  water  over  her,  and  of 
having  several  times  spat  in  her  face.  The  Court  held  cruelty  to  be 
^TOYed.^Waddell  v.  Waddell,  584. 
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DAMAGES. 

1.  The  Court  has  no  power  to  order  immediate  execution  for  the  recovery 
of  damages  awarded  against  the  co-respondent  and  ordered  to  be  paid  to 
the  petitioner,  nor  to  order  that  such  damages  be  paid  into  Court.—* 
Pountford  v,  Pounrford  and  Bulpin,  389. 

2.  Where  the  husband  settled  £1000  on  trust  for  the  benefit  of  the  wife, 
against  whom  he  had  obtained  a  decree  nisi  for  dissolution,  the  Court 
directed  £1000  awarded  as  damages  to  be  paid  to  the  husband. — Bent  y. 
Bent  and  Footman,  392. 

3.  C.  obtained  a  decree  nisi  for  dissolution  of  marriage,  and  a  jury  awarded 
£250  damages.  The  Court  directed  C.  to  assign  all  his  interest  in  the 
£250  to  a  trustee  for  the  use  of  the  only  chUd  of  the  marriage,  and  in 
ease  of  the  child's  death  under  21,  and  unmarried,  for  the  use  of  C,  and 
suspended  the  decree  till  such  assignment  should  be  made. — Clark  v. 
Clark  and  Bouck,  520. 

DECREE  NISI.    See  Pbacticb,  5,  7, 14,  16. 
Where,  after  decree  nisi  at  suit  of  wife,  the  respondent  condoned  the 
husband's  misconduct,  the  Court  held  that  it  was  not  at  liberty  to  dismiss 
the  petition,  but  offered,  at  the  prayer  of  both  parties,  to  stay  all  pro- 
ceedings.— Lewis  V.  Lewis,  394. 

DEMURRER.    See  Practice,  23,  24. 

DESERTION.  See  Evidence,  2. 
B.  and  C.  married  in  1851,  and  cohabited  in  England  till  1856,  when — ^but 
under  what  circumstances  did  not  fully  appear — B.,  the  husband,  went  to 
China,  holding  an  office  in  the  commissariat.  C.  and  the  only  child  of  the 
marriage,  remained  in  England.  By  letters  written  from  B.to  C.  between 
February  and  December,  1859,  it  appeared  that  B.  had  led  a  most  extra- 
vagant life  in  China,  and  had  been  found  guilty  by  a  court-martial  of 
embezzling  moneys  t  that  C.  and  her  family  had  treated  B.  liberally  in 
respect  of  money,  and  in  the  course  of  1859  had  provided  him  with  con- 
siderable sums  on  his  representations  of  amendment  and  intention  of 
going  to- Australia.  These  letters  expressed  affection  for  his  wife  and  child* 
but  no  desire  to  join  them  or  be  joined  by  them.  B.  came  through  Paris 
to  London  instead  of  going  to  Australia,  and  on  the  10th  o£  December, 
1859,  wrote  to  his  wife,  saying  that  he  had  spent  all  his  money,  and  in- 
curred divers  liabilities  by  borrowing  and  otherwise.  On  the  13th  :of 
December  he  addressed  a  few  lines  to  her,  which  were  the  last  he  wrote, 
but  made  no  attempt  to  see  her.  In  November,  1859,  he  made  acquaint- 
ance with  the  woman  with  whom  adultery  was  proved,  and  in  a  letter  to 
her,  dated  10th  of  August,  1860,  wrote,  "  I  was  forced  into  a  marriage 
"  some  years  ago  with  one  who  is  very  rich  and  for  whom  I  had  no  love. 
'* .  .  .  I  was  miserable  in  my  home,  and  took  a  Staff  appointment  abroad 
*'  about  throe  years  ago.  I  have  not  seen  my  wife  for  more  than  three 
"years."  By  her  petition,  dated  7th  November,  1861,  C.  prayed  for  a 
dissolution  of  her  marriage  by  reason  of  B.'s  adultery  and  desertion;  and 
the  Court  held  that,  construing  B.'s  letters  by  his  acts  rather  than  by  their 
words,  his  conduct  amounted  to  desertion. — Lawrence  v.  Lawrence,  £75. 
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DEED  OF  SEPAEATION. 
Maj  under  circumstances  amount  to  connivance  at  consent  to  respondent's 
adultery. — Thomds  v.  Thomas,  113. 

DISCBETION  OF  THE  COURT  GENERALLY.    See  Evidekcb.  1. 

DISCRETION  OF  THE  COURT  UNDER  SIst  SECTION  OF  DI- 
VORCE  ACT.  See  Adultket,  3,  4,  6.  Condonation,  2. 
B.,  an  infant,  married  on  the  20th  November,  1860,  C,  a  prostitute,  several 
years  older  than  himself;  they  lived  together  till  the  22nd  December 
following,  when,  B.  being  a  ward  in  Chancery,  the  parties  were  sum- 
moned before  the  Master  of  the  Rolls,  by  whose  order  B.  was  delivered 
to  his  guardians  and  sent  abroad.  C.  was  interdicted  from  all  intercourse 
or  communication  with  B.  C.  remained  tiU  July,  1861,  in  the  same 
lodgings  in  which  she  had  cohabited  with  B.,  and  no  misconduct  on  her 
part  while  there  was  proved.  She  applied  to  B.'s  family  for  money,  but 
received  none.  Adultery  was  charged  and  proved  against  her  in  October 
and  November,  1861,  and  the  Court  held  B.  entitled  to  a  decree  for  dis- 
solution.— Beavan  {by  his  guardian)  v.  Beavan,  652. 

DOMICIL. 

1.  C.  and  D.  being  native  subjects  of  France,  and  then  domiciled  in  that 
country,  came  over  to  London  in  June,  1854,  and  were  married  by 
licence  according  to  the  law  of  England,  but  without  the  observance  of 
certain  formalities  and  consents  required  by  the  law  of  France  in  respect 
of  the  marriage  of  its  own  subjects  in  foreign  countries.  C.  and  D.  re- 
turned to  France,  when  D.,  the  man,  refused  to  celebrate  the  marriage 
according  to  the  French  law,  and  C.  instituted  a  suit  for  nullity  in  the 
French  Courts,  which  D.  did  not  defend,  and  in  December,  1854,  C.  ob« 
tained  a  decree  of  nullity.  C.  subsequently  came  to  reside  in  England, 
and  petitioned  for  a  decree  of  nullity  in  this  Court ;  personal  service  of 
the  citation  was  effected  on  D.  at  Naples,  who  did  not  appear.  Held — 
1st,  that  D.,  having  entered  into  a  contract  in  this  country,  was  subject  to 
the  jurisdiction  of  the  Courts  of  this  country  in  respect  of  the  personal 
stcUus  resulting  from  such  contract ;  2nd]y,  that  the  personal  status  re- 
sidting  from  such  contract  is  to  be  ascertained  by  the  laws  of  the  country 
in  which  the  contract  was  made,  and  not  by  any  special  law  of  the  counti^ 
of  the  domicil  of  the  parties  to  the  contract. — Simonin  v.  Malleus,  67. 

2.  D.,  a  native  English  subject,  married  C,  an  Englishwoman,  in  England ; 
he  afterwards  left  her,  acquired  a  domicil  in  the  the  United  States  of 
North  America,  and  intermarried  there  with  E.  C.  petitioned  for  disso- 
lution ;  the  Court  took  time  to  consider  whether  its  jurisdiction  under  the 
circumstances  was  founded,  and  held — 1st,  that  C.  being  a  native  English- 
woman, was  entitled,  under  the  27th  section  of  the  Divorce  Act,  to  present 
her  petition ;  2ndly,  that  D.  being  a  native  English  subject,  could  not 
shake  off  his  liability  to  the  authority  of  the  laws  of  his  own  country, 
and  pronounced  for  the  jurisdiction. — Deck  v.  Deck,  90. 

3.  C,  a  native  Englishwoman,  married  B.  in  England,  and  lived  with  him, 
partly  in  England,  partly  in  Ireland.  Cruelty  was  proved  both  in  Eng- 
land and  Ireland ;  adultery  in  Ireland.    The  citation  was  served  on  B. 
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in  England,  where  he  was  then  living ;  he  did  not  appear.  Held,  that  C. 
was  entitled  to  present  her  petition,  and  that  it  did  not  so  distinctly  ap- 
pear in  the  evidence  that  B.'s  domicil  was  Irish,  as  to  oblige  the  Court  to 
consider  whether  its  jurisdiction  over  a  foreigner  cited,  and  not  appear- 
ing, could  be  maintained.  Qu(Bre,  if  a  foreigner  appears  to  a  citation 
otherwise  than  under  protest,  does  he  submit  himself  to  the  jurisdiction  of 
the  CovLTt?—B(md  v.  Band,  93. 

And  as  to  the  latter  point,  2^cklinsJn  v.  ZyckliTishi,  420. 
4.  Evidence  of  declarations  made  by  the  petitioner,  accompanying  acts  done 
by  him,  is  admissible  to  prove  his  intention  of  abandoning  or  acquiring  a 
certain  domicil.  A  honA  fide  residence  of  the  husband  in  this  country, 
not  casual,  or  as  a  traveller,  is  su£Bcient  to  found  the  jurisdiction  of  this 
Court  against  the  wife  who  has  c^ommitted  adultery  in  Australia  during 
such  residence.  Whether  such  facts  would  constitute  a  new  domicil  for 
testamentary  purposes  is  another  question. — Brodie  v.  Brodie,  269. 

ESTOPPEL.  See  Legitimacy. 
A  party  is  estopped  from  pleading  the  identical  charges  which  had  previ- 
ously been  in  issue  between  the  same  parties  in  another  suit,  and  of 
which  proof  had  then  failed,  provided  that  in  both  suits  the  same  evi- 
dence only  would  be  admissible  in  respect  of  such  charges. — Sopwiih  v. 
Sopwith,  160.  • 

EVIDENCE.  See  Adjournment,  1, 2.  Adfltebt,  7.  Affidavit,  1,  4, 6. 
Bigamy,  2.  Collusion,  2.  Conjugal  Eights,  3.  Couet,  5.  Cbuelty, 
8.    Domicil  4.    Pleading  1.    Psacticb  1  a,  9, 11,  21  a, 

1.  It  is  in  the  discretion  of  the  Court  to  re-open  a  commission,  so  as  to 
enable  a  witness  who  has  been  already  examined,  to  be  examined  again, 
but  it  is  a  discretion  to  be  sparingly  exercised. — Bevan  v.  M'Mahon  and 
Bevan,  55. 

2.  Where  the  husband  had  been  served  with  a  citation  in  England,  and 
had  not  appeared,  the  Court  refused  to  decide  whether  wife's  evidence 
of  the  contents  of  letters  written  by  her  to  her  husband,  after  he  had  left 
her,  was  admissible,  no  notice  to  produce,  etc.,  having  been  served ;  but 
suggested  that  in  some  cases  such  evidence  might  be  admissible  without 
service  of  notice. — Case  v.  Case,  65. 

3.  Declarations  of  members  of  the  family  in  questions  of  legitimacy,  made 
post  litem  motam,  are  not  admissible,  whether  the  lis  be  known  or  not 
known  to  the  person  making  the  declarations. — Shedden  v.  Patrick,  170. 

4.  Wife  obtained  a  decree  for  judicial  separation,  on  a  verdict  finding 
cruelty  and  desertion  against  the  husband ;  the  husband  subsequently 
petitioned  for  dissolution  of  marriage  by  reason  of  the  wife's  adultery, 
who  by  her  answer  charged,  inter  alia,  cruelty  and  desertion  as  in  her 
original  petition :  issue  joined,  and  at  the  trial  her  counsel  tendered  as 
evidence  a  certified  copy  under  seal  of  the  decree  of  judicial  separation, 
in  proof  of  the  cruelty  and  desertion  ;  but  the  Judge  Ordinary  refused 
to  let  it  go  to  the  Jury,  on  the  ground  that  it  would  be  indirectly  making 
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use  of  evidence  which  was  directly  inadmissible  in  the  then  present  trial.— 
Stoate  v.  Stoate,  223. 

6.  On  a  petition  for  a  decree  of  nullity  by  reason  of  the  malformation  of  the 
woman,  neither  the  Court  nor  the  parties  are  concluded  by  the  terms  of 
the  report  of  the  medical  inspectors,  but  the  inspectors  themselves,  and 
other  medical  men  may  be  examined,  W-—  v.  J—,  241. 

6.  On  a  question  of  impotency,  where  no  report  of  medical  men  as  to  the 
condition  of  the  parties  was  before  the  Court,  the  evidence  of  medical 
men  as  to  their  examination  of  the  persons  of  both  parties  during  coha- 
bitation was  held  to  be  admissible. — Serrell  v.  Serrell  and  Ban^ord^  422. 

HUSBAND.  See  Abateicbnt,  3.  Alimony.  Attachmekt.  Child,  6, 
10.  Condonation.  Conjugal  Kights,  3.  Connivance,  1.  Costs. 
Damages,  2,  3.    Lunatic.    Settlement. 

INSUBANCE  ON  LIFE.    See  Alimony,  7. 

JUDICIAL  8EPABATI0N.    See  Conjugal  Bights,  3.    Connivance,  2. 

Ceuelty,  5.    Desebtion.    Evidence,  4.    Lunatic,  2.    Pbacticb,  6, 

12. 13. 
JUBI8DICTI0N.    See  Citation,  2,  3.    Domicil,  1,  2,  3,  4. 

LEGITIMACY,  DECLABATION  OF.  See  Evidence,  3.  Pbacticb,  19. 
To  a  petition  under  the  Legitimaey  Declaration  Act,  the  Attorney-General 
is  the  necessary  respondent ;  the  petitioners  have  a  right  to  have  their 
case  heard,  as  between  themselves  and  him ;  and  the  parties  cited  pro 
interesee  sua,  cannot  sustain  a  plea  of  res  judicata,  as  between  themselves 
and  the  petitioners,  in  bar  of  the  whole  proceedings.  By  the  10th  section 
of  the  Legitimacy  Declaration  Act,  1858,  the  legislature  probably  in- 
tended to  guard  against  the  danger  of  disturbing  former  judgments,  not 
to  hinder  a  petition  under  the  Act  from  being  heard. — Shedden  v.  JET.  Jf. 
Attorney- General  and  Patrick,  170. 

LIEN,  ATTOENEY'S,  FOE  COSTS.    See  Pbacticb,  22. 

LIS  MOTA, 
Declarations  of  members  of  the  family  in  questions  of  legitimacy  are  not 
admissible  post  litem  motam,  whether  the  lis  be  known  or  not  known 
to  the  person  making  the  declarations ;  to  constitute  lis  mota  for  this  pur- 
pose, there  must  be  more  than  the  existence  of  the  state  of  facts  on  which 
the  claim  is  founded,  or  even  of  litigation  on  kindred  matters ;  there 
must  have  been  controversy  in  respect  of  the  very  point  in  dispute  as  to 
which  the  evidence  is  tendered. — Shedden  v.  n,M,  Attorney- General 
and  Patrick,  170. 

LUNATIC. 

1.  The  Court  will  not  allow  a  husband  to  petition  for  dissolution  of  marriage 
with  a  lunatic  wife,  on  the  ground  of  adultery,  alleged  to  have  been  com- 
mitted before  her  lunacy. — Bau>den  v.  Bawden,  417. 
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2.  The  committee  of  a  Ixmatio  may  maintain  a  suit  for  judicial  separation, 
on  the  ground  of  the  adultery  of  the  ¥rife  of  the  lunatic. —  Woodgaie 
(Committee  of  Taylor)  y.  Tayhr,  512. 

MAEEIAGE.    See  Domicil,  1.    Nullity  of  Mabbiaob,  I. 

1.  The  personal  status  resulting  from  a  contract  of  marriage  is  to  be  ascer- 
tained  by  the  law  of  the  country  in  which  the  contract  was  made,  and 
not  by  any  special  law  of  the  country  of  the  domicil  of  the  parties  to  the 
marriage. — Simonin  y.  Malleus,  67. 

2.  To  proye  bigamy  as  a  ground  for  a  decree,  proof  must  be  giyen  of  such 
a  ceremony  as,  but  for  the  former  marriage,  would  constitute  a  yalid 
marriage. — Burt  y.  Burt,  88. 

NEW  TEIAL.     See  APFiDAyiT,  6.    Practice,  16, 17. 

1.  The  wife  petitioned  against  the  husband  by  reason  of  his  cruelty,  and  he 
took  issue  thereon ;  he  signed  a  letter  consenting  to  a  decree,  on  the 
suggestion  of  his  solicitor,  that  if  he  did  so,  no  eyidence  in  support  of  the 
petition  need  be  taken  in  Court.  The  issue  came  on  for  trial  by  a  special 
jury,  who  found  a  yerdict  for  the  petitioner  on  her  eyidence  and  that  of 
other  witnesses.  The  respondent's  letter  was  also  put  in  eyidence.  The 
full  Court  affirmed,  on  appeal,  the  refusal  of  the  Judge  Ordinary  to  grant 
a  rule  nisi  ^ot  a  new  trial,  on  the  representation  that  the  respondent  was 
led,  by  the  mistaken  suggestion  of  his  then  solicitor,  to  withhold  evidence 
contradictory  of  the  petitioner's  eyidence,  by  which  he  alleged  that  his 
character  as  a  gentleman  and  a  man  of  honour  was  affected. — Hill  y. 
Hill,  407. 

2.  The  Court  will  not  grant  a  new  trial  on  the  ground  that  the  yerdict  was 
against  the  weight  of  eyidence,  unless  it  is  dissatisfied  with  the  yerdict. 
Statement  on  affidayit  that  other  eyidence  could  be  produced  to  the 
Jury  on  a  new  trial  is  not  sufficient,  if  such  evidence  oould,  with  reason- 
able diligence,  have  been  obtained  before. — Miller  y.  Miller  and  Hicks, 
428. 

3.  Yerdict  on  issues  between  the  Queen's  Proctor  and  the  petitioner  of  adul- 
tery and  collusion  was  found  in  favour  of  the  petitioner.  On  motion  for 
rule  nisi  for  new  trial,  the  Court  read  affidavits  of  the  Queen's  Proctor 
and  of  witnesses  who  had  been  called  by  him  at  the  trial ;  the  affidavits 
of  the  latter  were,  in  substance,  that  they  had  told  the  truth,  but  not 
the  whole  of  what  they  knew,  and  the  Court  refused  a  rule  nisi. — Qetkin 
y.  Oethin  and  the  Queen*s  Proctor,  660. 

NULLITY  OF  MAEEIAGE.  See  Abatbment,  1.  Domicil,  1.  Evi- 
DBNCE,  6,  6.  Mabbiaob,  1.  Pbacticb,  2. 
1.  B.  and  C,  man  and  woman,  both  of  lidl  age,  intending  to  marry,  B., 
with  the  knowledge  of  C,  in  his  statement  to  t^e  Surrogate  and  affidavit 
in  pursuance  therewith,  omitted  one  of  O.'s  names,  gave  her  place  of  re- 
sidence falsely,  and  falsely  described  his  own  residence  and  occupation, 
with  the  view,  as  alleged,  of  fraudulently  obtaining  the  licence  from  the 
VOL.  II.  3  c 
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Surrogate.  C.  petitioned  for  a  declaration  of  nnllity,  but  tlie  Court  held 
the  marriage  to  be  valid,  and  confirmed  the  distinction  between  banns 
and  licences  'which  had  been  adverted  to  in  previous  oases. — Bevan 
(falsely  called  M'Mahon)  v.  M'Mahon,  230. 
2.  B.  petitioned  for  a  decree  of  nullity  of  marriage,  on  the  ground  that  he 
had  intercourse  with  his  wife's  mother  before  Uie  fact  of  marriage  with 
his  alleged  wife,  which  intercourse,  he  averred,  brought  him  within  the 
prohibited  degrees  of  affinity  in  respect  of  marriage  established  by  the 
law  of  England.  On  demurrer  to  this  petition,  the  Court  held  that  affi-> 
nity  could  not  be  so  constituted  by  the  law  of  England,  and  that  28 
Hen.  Yin.  c.  7,  had  been  repealed,  and  not  revived  by  any  subsequent 
statute. 

2  a.  Held  also,  that  a  marriage  solemnized  in  a  vestry  belonging  to 
and  abutting  on  the  church  was  a  good  marriage,  and  that  a  marriage 
solemnized  in  the  presence  of  one  witness  only  is  a  good  marriage. 
^Winff  V.  Ihiflor  (falsely  calling  herself  Wing),  278. 

PETITIONEE.    See  Abatement,  2.  Adjoubnicent.  Adulteet,  3, 4, 6,  7. 

Alimony,  2,  4,  5.    Child,  5,  8.    Collxtsion,  2,  3.    Conduct  of  Suit. 

Co-Eebpondent,  2,  3,  4.    Costs,  6,  7, 10, 11.    Legitimacy.    Lunatic. 
PLEADING.    See  Conjugal  Eights,  1,  2.    Cbuelty,  6,  7,  8.    Pbacticb, 

2,  5,  6,  9,  23,  24. 

1.  A  paragraph  of  an  answer  to  a  petition  for  dissolution,  alleged  that  in 

or  about  the  month  of ,  18 — ,  the  said  A.  B.  left  his  house  at  Brix- 

worth,  in  the  county  of ,  where  the  said  respondent  was  then  living 

with  him,  without  any  reasonable  cause,  and  deserted  the  said  C.  D.  The 
replication  simply  took  issue  on  this  ;  at  the  hearing,  evidence  was  offered 
to  prove  that  A.  B.  had  reasonable  grounds  for  leaving  C.  D.  It  was  ob- 
jected that  if  such  evidence  was  intended  to  be  used,  the  replication 
should  have  averred  reasonable  cause,  instead  of  simply  taking  issue  ap- 
parently on  the  fact  of  desertion  ;  but  the  Court  held  that  the  evidence 
was  admissible  under  the  replication. — Goodey,  Ghode  and  Hdnsomf2SZ  n. 

2.  If  the  respondent  appear  absolutely  and  obtain  further  time  to  answer, 
he  cannot  plead  to  the  jurisdiction,  nor  any  plea  but  to  the  merits. — 
Zyckliruki  v.  ZyckUfuki,  420. 

3.  Where  the  co-respondent  charged  the  petitioner  with  having  committed 
adultery  with  three  females,  named,  without  time  or  place,  in  one  and 
same  paragraph  of  the  answer,  the  Court  refused  to  let  the  answer 
be  amended  by  alleging  the  adultery  with  each  of  the  three  females,  in 
three  distinct  paragraphs,  with  time  and  place,  on  the  ground  that  the 
inconvenience  arising  from  the  mode  of  pleading  might  be  corrected  by 
applying  for  particulars. — Hunt  v.  Hunt  and  Duke,  674. 

4.  Collusion  between  the  petitioner  and  respondent  is  a  good  plea  pleaded 
by  the  Queen's  Proctor ;  but  the  party  will  be  entitled,  on  summons,  to 
a  statement  of  character  of  the  collusion  intended  to  be  proved. — Je$8op 
V.  Jestop,  301. 
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ment. Citation,  1.  Collusion,  1.  Condonation,  3.  Co-respon- 
dent, 1,  2,  3,  4.    Costs.    Court,  5.    Eyidbnce. 

1.  Where  a  respondent,  in  her  answer,  has  not  traversed  the  adultery  alleged 
in  the  petition,  but  sets  np  counter-charges  of  adultery,  cruelty,  and  mis- 
conduct, upon  which  issue  has  been  joined,  upon  a  trial  of  these  issues  be- 
fore a  Jury,  it  is  for  the  respondent  to  be:::in. 

1  a.  Where  these  issues  have  been  disposed  of  by  the  Jury,  it  is 
not  competent  to  the  respondent  to  cross-examine  the  witnesses 
called  to  establish  the  allegations  in  the  petition,  either  as  to  these 
allegHtions  or  as  to  the  counter-charges  contained  in  the  answer. — 
Bacon  v.  Bacon  and  Bacon,  53. 

2.  A  husband  petitioned  for  dissolution  of  marriage  by  reason  of  his  wife's 
adultery  ;  she  denied  the  adultery,  alleged  nullity  of  marriage  by  reason 
of  the  husband's  impotency,  and  prayed  for  a  decree  of  nullity.  At  the 
hearing,  respondent's  counsel  claimed  to  begin  on  the  question  of  nullity ; 
but  the  Court  held,  that  as  the  respondent  had  traversed,  though  argu- 
mentatively,  the  marriage  alleged  by  the  petitioner,  he  had  a  right  to  be- 
gin.— Serrell  v.  Serrell  and  Bamford,  422. 

3.  Where  the  wife's  petition  for  restitution  of  conjugal  rights  is  heard  be- 
fore the  Court  without  a  Jury,  her  counsel  have  a  right  to  begin,  though 
the  substantive  issue  may  be  raised  on  the  husband's  answer. — Burroughs 
V.  Burroughs,  644. 

4.  The  Queen's  Proctor,  under  direction  of  the  Attorney- General,  may 
move  the  Court  by  counsel,  without  affidavit,  for  leave  to  intervene  in  a 
divorce  suit ;  but  if  he  moves  to  have  the  hearing  of  the  petition  post- 
poned that  he  may  have  time  to  plead,  that  part  of  the  motion  must 
be  founded  on  affidavit,  and  notice  given  to  the  other  parties. — Anony^ 
mous,  249. 

5.  Where,  after  a  decree  nisi  for  dissolution,  the  Queen's  Proct(»r  has  ob- 
tained leave  to  intervene,  and  has  pleaded  an  admissible  plea,  the  petitioner 
will  not  be  allowed  to  withdraw  from  a  full  investigation  of  the  matters 
alleged  by  taking  the  petition  off  the  file.  Quare,  if  the  petitioner  had 
prayed  to  dismiss  her  petition  on  payment  by  her  of  the  costs  incurred 
up  to  that  time  by  the  Queen's  Proctor's  intervention. — Chay  v.  Q-ray^ 
266. 

6.  Where  the  petitioner  petitions  for  dissolution,  and  the  Queen's  Proctor 
intervenes  and  pleads  the  petitioner's  adultery,  the  petitioner  cannot 
amend  the  prayer  of  her  petition  by  substituting  judicial  separation  for 
dissolution,  so  as  to  defeat  the  Queen's  Proctor's  right  to  take  part  in 
the  proceedings. — Drummond  v.  Drummond,  269. 

7.  Where,  on  application  to  make  absolute  a  rule  nisi  for  dissolution,  it 
appeared  that  affidavits  had  been  filed  by  the  respondent,  which  stated 
the  petitioner's  bigamy,  the  Court  refused  to  make  the  decree  absolute, 
and  directed  the  registrar  to  inform  the  Queen's  Proctor  that  such  affi- 
davits had  been  filed,  and  permitted  the  petitioner  to  file  affidavits  in 
answer. — Boulton  v.  Boulton  and  Page,  406. 
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8.  The  wife  petitioned  for  disaolation ;  the  husband  made  no  answer ;  the 
hearing  of  the  petition  had  been  adjourned  for  farther  proof,  pending 
which  the  Queen's  Proctor  had  intervened  and  alleged  the  petitioner's 
adultery,  who  took  issue  thereon,  and  the  Court  allowed  the  proof  of  the 
original  petition  to  be  completed,  and  the  issue,  as  between  the  petitioner 
and  Queen's  Proctor,  to  be  set  down  for  trial  by  Jury,  retaining  the  same 
position  in  the  cause  list  as  the  original  petition. — Oethin  v.  Gethin^AM. 

9.  If  the  Queen's  Proctor  intervenes  by  leave  of  the  Court,  pleads  to  the 
petition,  and  the  petitioner  replies,  whereby  issues  are  raised  on  the  re- 
cord, the  Court  will  not  generally  allow  such  issues  to  be  decided  by  affi- 
davit ;  but  if  the  Queen's  Proctor,  under  the  first  branch  of  section  7  of 
23  4&  24  Vict.  c.  144,  as  one  of  the  public,  enters  an  appearance  and  shows 
cause  against  a  decree  niii  being  made  absolute,  he  may  proceed  to  file 
affidavits  under  Eule  18,  and  on  those  and  counter  affidavits,  if  filed,  the 
question  may  be  argued  under  the  direction  of  the  Judge  Ordinary. — 
Boulton  V.  Boulton  and  Page,  651. 

10.  On  motion  for  an  interim  order  for  custody  of  children,  the  Court  will 
not  allow  affidavits  to  be  read  which  tend  to  prove  the  truth  or  false- 
hood of  the  charges  respectively  brought  against  each  other  by  the  .parties 
to  the  suit. — Ryder  v.  Ryder,  227. 

11.  Proof  to  satisfy  the  Court  that  a  witness,  whose  evidence  has  been  taken 
abroad  under  a  commission,  is  out  of  the  jurisdiction  when  the  evidence 
is  tendered,  may  be  less  stringent  where  the  witness  is  resident  abroad 
than  where  the  evidence  has  been  taken  of  a  witness  going  out  of  the 
jurisdiction  for  a  temporary  purpose ;  and  where  the  affidavit  to  found 
the  order  for  the  commission  had  stated  that  the  object  was  to  examine 
A.  B.,  resident  abroad,  and  the  order  was  served  on  the  co-respondents, 
the  Court  held  that  the  presumption  was  that  the  witness  continued 
abroad,  unless  the  contrary  were  shown. — Mills  v.  Mills,  310 ;  Pollack 
V.  Pollack  and  Deane  and  MNamara,  310. 

12.  A  petition  was  filed  and  citation  issued  on  the  part  of  a  nife  for 
judicial  separation  on  the  ground  of  cruelty ;  neither  the  petition  nor  cita- 
tion were  served.  The  wife's  solicitor,  in  consequence  of  fresh  instruc- 
tions, afterwards  filed  a  second  petition  for  judicial  separation,  on  the 
ground  of  adultery  and  cruelty,  and  a  citation  issued  thereon ;  the  hus- 
band was  served,  and  entered  an  appearance  in  the  second  suit :  the  Court 
directed  the  second  suit  to  be  proceeded  with. — Turner  v.  Turner,  426. 

13.  The  Court,  on  ascertaining  that  the  wife's  proctor  had  not  received  the 
costs  in  the  former  suit,  allowed  her  petition  for  judicial  separation  to  be 
withdrawn,  and  a  petition  for  dissolution  to  be  filed. — Ashley  v.  Ashley^ 
388. 

14.  The  respondent  cannot  show  cause  against  the  decree  nisi  being  made 
absolute.— Zo^Atfjfi  v.  Latham  and  Oethin^  299 ;  StoaU  v.  Stoatc,  384. 

15.  Where  the  husband  moved  to  have  the  decree  nisi  made  absolute,  he 
being  resident  in  India,  and  it  appeared  that  a  sum  of  money  was  due  to 
the  wife  on  account  of  alimony  pendente  lite,  the  Court  refused  to  make 
the  decree  absolute. — Latham  v.  Latham  and  Gethiny  299. 
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16.  Where  a  Terdiot  has  been  found  for  the  respondent,  the  Conrt  will  not 
dismiss  the  petition  till  the  month  allowed  by  the  rules  for  moving  for  a 
new  trial  has  elapsed. — Hitcheock  y.  Hitchcock,  513. 

17.  A  motion  to  dismiss  petition  afler  a  verdict  for  the  respondent,  should 
be  supported  by  an  affidavit  that  no  application  for  a  new  trial  has  been 
lodged  in  the  registry. — Hill  v.  Hill  and  Wood,  615. 

18.  The  Court  will  not  postpone  the  trial  of  a  cause  on  the  application  of 
one  of  the  parties,  if  no  notice  of  the  motion  has  been  given  to  the  other 
party. — Hepworth  r.  Hepworth,  514. 

19.  The  Court  will  generally,  at  the  request  of  either  party,  direct  issues 
raised  on  a  petition  for  declaration  of  legitimacy  to  be  tried  by  a  jury.— 
Me  the  Petition  qfBauverie,  548. 

20.  Three  calendar  months  must  have  elapsed  after  the  date  of  the  decree 
nisi,  before  search  is  made  in  the  registry  to  ascertain  whether  any  ap- 
pearance, etc.,  has  been  entered  against  its  being  made  absolute. 

20  a.  Where  affidavits  in  support  of  a  motion  omit  to  state  material 
facts  which  existed  at  the  date  when  the  affidavit  was  made,  the  Court 
is  inclined  to  allow  such  motion  to  stand  over ;  but  if  the  motion 
cannot  be  granted  by  reason  of  the  non-existence  at  the  date  of  the 
affidavit  of  material  facts,  such  motion  must  be  rejected. — Serrell  v. 
Serrell  and  Bamford,  636. 

21.  The  Court  ordered  papers  in  the  possession  of  the  husband,  but  alleged 
to  be  material  to  the  conduct  of  the  wife's  suit,  to  be  produced  by  hus- 
band's attorney  to  the  wife's  attorney,  the  latter  to  be  at  liberty  to  take 
copies,  but  reserved  the  question  of  costs  of  the  motion,  as  no  application  for 
this  purpose  had  been  made  to  the  husband  before  notice  of  motion  given. 

21  a.  An  application  for  a  commission  to  examine  witnesses  is  pre- 
mature before  issue  joined.  —Shaw  v.  Shaw,  642. 

22.  On  non-payment  of  certain  sums  due  by  way  of  alimony  and  costs,  a 
writ  of  sequestration  issued  against  the  respondent's  property,  and  an 
order  was  made  on  K.  to  pay  into  Court  a  sum  of  money  awarded  in  an 
action  in  the  Queen's  Bench  to  be  paid  by  K.  to  the  respondent ;  on 
motion,  on  behalf  of  the  petitioner,  to  order  such  sum  to  be  paid  out  in 
part  satisfaction  of  her  attorney's  taxed  costs  and  her  own  alimony,  the 
Court  refused  to  make  such  order,  H.  and  F.,  respondent's  attorneys  in  the 
action  in  the  Queen's  Bench,  having  satisfied  the  Court  on  affidavit  that 
they  had  a  lien  for  costs  in  that  cause,  exceeding  the  sum  so  paid  into 
Court.— Jfaii^  V.  Munt,  661. 

23.  Semble :  a  party  is  not  at  liberty  to  traverse  and  demur  at  the  same 
time  without  leave  of  the  Court. — Compare  Bevan  v.  IPMahon  and 
Bevan,  59  n.,  with  Leete  v.  Leete,  571. 

24.  The  Court  may  be  moved  to  set  aside  demurrers  as  frivolous. — Leete  v. 
Leete,  670. 

QUEEN'S  PEOCTOE.  See  Adultery,  "4.  Affidavit,  4.  Collusion. 
Conduct  of  Suit.  Connivance.  Costs,  10, 11, 12.  New  Teial,  3. 
Pleading,  4.    Practice,  4,  5,  6,  7,  8,  9. 
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BJES  ADJUBICATA,    See  Estoppel.    Legitimacy. 

EESPONDENT.  See  Adultehy,  7.  Alimony,  3.  Attachment,  4. 
Collusion.  Condonation,  2.  Conduct  op  Suit.  Conjugal  Bights, 
1,  2.  Costs,  13,  14,  15,  16.  Legitimacy.  Lunatic.  New  Tbial,  1 . 
Pleading,  2. 
"Where  the  petitioner's  case,  the  wife,  respondent,  not  having  appeared,  was 
adjourned  for  further  evidence,  the  Court,  under  special  circumstances, 
allowed  the  respondent  to  appear  and  defend  the  whole  case. 

EIGHT  TO  BEGIN.    See  Pbactice,  1, 2,  3. 

SETTLEMENT  OF  GUILTY  WIFE'S  PROPEETY. 
On  a  decree  of  dissolution  by  reason  of  the  wife's  adultery,  the  Court  di- 
rected two-thirds  of  the  bulk  of  certain  property,  to  which  she  was  en- 
titled under  certain  trusts,  to  be  settled  on  the  children  immediately,  and 
the  remaining  third  after  her  death. — Bacon  v.  Bacon  and  Bacon,  86. 

SETTLEMENT  for  maintenance  of  adulterous  yvhSe.—Bent  v.  Bent  and 
Footman,  392. 

SETTLEMENT,  ante-  or  jw*^nuptial.    See  Child,  8.  9. 

1.  The  Court  has  no  power  to  deal  with  marriage  settlements,  unless  there 
are  children  of  the  marriage. — Thomas  v.  Thomas,  89. 

2.  Where,  on  dissolution  at  the  suit  of  the  wife,  the  husband  had  an  in- 
terest in  the  wife's  money  under  settlement,  the  Court  directed  the  appli- 
cation of  such  interest  in  favour  of  the  mother  and  child. — Bojfnton  v. 
Boynton,  276. 

3.  The  Court  will  make  no  order  respecting  settled  property  after  dissolu- 
tion of  the  marriage  by  reason  of  the  wife's  adultery,  to  deprive  the  hus- 
band of  any  benefit  derived  from  the  settlement. — Thompson  r,  Thompson 
and  Barras,  649. 

WIFE.  See  Adultery,  4.  Alimony.  Child,  6,  6,  7,  9, 10.  Condona- 
tion. Costs,  1,  2,  3,  4,  5,  6,  7,  8, 9. 13, 14, 15, 16.  Cbuelty,  3,  4,  6, 9. 
Desertion.    Domicil,  2,  3.    Lunatic. 


END   OF   VOL.  II. 


JOHW  BDWABD  SATLOB,  PKIirntBt 
LTRLB  qUXXN  BZKUS    LINCOLir'B  UHT  VXlLOft. 


JUDGES   AND    LAV   OFFICERS. 


Jntige  of  J^er  JSajests's  Court  of  probate. 
Eight  Hon.  Sir  Cbesswell  Cbbsswell. 

Jutiges  of  3^ct  iWlajeets'fS  (fTourt  fot  Qiborce  anti  iWatrittumial 

(!Datt0e0. 

1858-9. 

The  Lord  Chancellor,  The  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench,  The  Lord  Chief  Justice  of  the  Court  of  Common 
Fleas,  The  Lord  Chief  Baron  of  the  Court  of  Exchequer,  The 
Senior  Puisne  Judge  in  the  three  last-mentioned  Courts,  and 
The  Judge  of  H.M.  Court  of  Probate  by  the  title  of  Judge  Or- 
dinary ;  any  two  of  whom,  with  The  Judge  Ordinary,  to  form  the 
Full  Court. 

1859-60, 

In  addition  to  the  above, 

All  the  other  Judges  for  the  time  being  of  the  Courts  of  Queen's 
Bench,  Common  Pleas;  and  Exchequer,  respectively ;  The  Judge 
Ordinary  taking  precedence  next  after  The  Lord  Chief  Baron  of 
the  Court  of  Exchequer.  But  since  the  28th  August,  1860,  by 
23  A  24  Vict.  c.  144,  and  25  &  26  Vict.  c.  81,  The  Judge  Ordinary 
may,  either  alone  or  in  conjunction  with  one  Judge  of  the  Court, 
exercise  all  the  powers  previously  vested  in  the  Full  Court. 

(!^ueni'0  9t){iocatt0«(SrennaI. 

Sib  Johk  Dobkbt  Habdikg. 
Sib  Bobebt  J.  Phillimobe. 

attomegS'ffieneraL 

Sib  Eichabd  Bethell. 
Sib  William  Athebtoit. 

5(olu{toT0«ffieneraL 

Sib  William  Atheetok. 
Sib  Eottndell  Palmeb. 


ERRATA  ET  CORRIGENDA. 


It  Ib  incorrectlj  stated,  in  the  ^oods  of  Robert  Noddings,  p.  17,  that 
"  the  grant  will  be  made  accordingly :"  the  effect  of  that  decision  being, 
that  the  executor  of  the  acting  executor  was  the  proper  representative 
of  the  original  testator,  no  fresh  grant  was  needed,  and  none  in  fact  was 
made.  In  similar  cases  it  is  understood  that  the  citation  is  filed  in  the 
Registry  when  returned,  and  an  entry  of  no  appearance  having  been 
entered  to  it  is  made ;  it  is  presumed  that  on  the  production  of  an  office 
copy  of  such  entry,  the  Bank  of  England  would  consider  the  non-acting 
executor  as  accounted  for,  and  recognize  the  continuance  of  the  chain 
of  executorship  in  the  executor  of  the  acting  executor. 

At  page  50,  line  3,  strike  out  "  before  the  Judge  Ordinary.*' 
At  page  86,  in  head-note  to  Bacon  v.  Bacon  and  Bacon,  strike  out 
"  Costs." 

In  the  goods  of  Thomas  Tucker,  p.  123,  it  afterwards  turned  out 
that  the  Chester  Probate  was  in  terms  limited  to  the  goods  within  the 
diocese,  and  the  citation  was  thereupon  ordered  to  issue. 

At  page  342,  line  22,  it  is  mcorrectly  stated,  "  the  Court  put  its  seal 
to  the  confirmation."   That  the  Court  should  put  its  seal  was  one  of  the 
terms  of  the  compromise ;  but  the  parties  were  unable  to  agree  as  to 
the  effect  to  be  given  to  these  terms.    See  further  stages  of  the  same 
case,  page  614. 
At  page  419, 1st  line  of  Quicke  t>.  Quicke,/or  "  with "  read  "  without." 
At  page  424,  line  10,  for  "  defendant's  "  read  "  petitioner's." 
At  page  574^  in  line  3  of  note,  ybr  "  petition  "  read  "  answer." 
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